glassalunistieAnldwsesmnmuanisginSuindunisdainadsyana w.a.2527

WNLRUR UTIRTENNNT

ﬁmmﬁwuﬁiﬂumwfi\mmmiﬁﬂmmwﬁﬂgmﬂ?mmqﬁﬁm@mumﬁmﬁm
A1 URAAERT
ANTURANART ArNAaINTRINMNAINENAY
tnnsfinun 2545
ISBN 974-17-2354-7

s

A1AN312997 AN TUINMIN Y



PROBLEMS OF ENFORCEMENT THE EMERGENCY DECREE ON LOANS OF
MONEY AMOUNTING TO PUBLIC CHEATING AND FRAUD B.E.2527

Mr. Santi Naratchariyangkul

A. Thesis Submitted .in- Partial -Fulfillment. of. the -Requirements
for the Degree of Master of Laws in Laws
Faculty of Law
Chulalongkorn University
Academic Year 2002
ISBN 974-17-2354-7



v Y Aa a 3 o o FY3 [ Pl a dl [~ v
NIUINUTUNUD ‘ﬂqﬂ@??ﬂﬁluﬂ’]?‘]_lx‘iﬂUi‘ﬁW?ﬁ?’]ﬁﬂ’]ﬁuﬂﬂ’]?QﬂNN'LW]Lﬂuﬂ’ﬁ?’ﬁ’ﬂtﬂ\‘i

sz W.A.2527

Tne WdUR uiaasenans
4121377 URranT

o ol -
a1979eTnE s9ANdRIIANsEaTEIeE Yaylouna

a a

v
AUTHRAAIEAT ai1a9nIniuIaneas ayds liiuanentinusaiuiiilu

AVUNTNTBINTAN I ANNUANGATLS Y N TTUR

Ly

NEIAIRAIIAITBRANG ITayn Ty )

—
L2320

ATLZNTINNITADLINYNINLE

................................................... 19¥8114N991NNT

( AgmsaNsd A NS TRE )

................................................... ANA7ENLTNEN

( se9ANARNanstasENes nylynng )

................................................... NTINNIT

( 2BNAIRATIANTETANTEN tLATelng )

................................................... NITNNIT

................................................... NITNNIT

v
( Wummaenturde aniseiasg )



AU uiAeIeNYs qﬂm??mluﬂwﬁqﬁusﬁwa‘mwﬁwummﬁjﬁuﬁuﬁ'lﬂumiéﬂim
syanTu W.A. 2527. (PROBLEMS OF ENFORCEMENT THE EMERGENCY DECREE
ON LOANS OF MONEY AMOUNTING TO PUBLIC CHEATING AND FRAUD
B.E. 2527) 7itfinm : se 3szmard yayleynng, 194 wiln. ISBN 974-17-2354-7.

ao A Aa = = v o q¥ °
ﬂ'ﬁ")r‘ﬂﬂL?ﬂ\iull@ﬂﬂﬁﬂﬂqﬂquﬁﬂﬂqﬂﬂﬁﬁyﬂqLL@z@‘ﬂm??ﬂiuﬂq?UQﬂUImW?zﬁqﬁﬂunﬂ

a9

nafeinRuiiilunisgainatlsyanau w.a. 2527

=2 { o o ¥ o o dgl ¥ ' dl
RINNNTANTINLAN ﬂﬂ’&ﬁﬂluﬂ’ﬁﬂﬂﬂUGLSDW?Z?’VHﬂ’]Vuﬂ@UUHVLﬂLLﬂ ﬁtymwmmﬂ 4

o !

nuadnaziflupnuiiaianzastianasazanenatlszlaminauunuligandidnnendagegn

D

o a

= | 9 i 3’/ o 1 o dl Zs) =2 o o A
Mmuumum%www%mmu ERSATIT TN ‘1/]1111@&]ﬂQ’]NVN’]ﬂ?QQJﬂQVIﬁ‘WEI@uﬂ?@

o o o

natsclariaule GFesesdnsfieduldnszaranivuaindeliilssansnnuazaniiu

NN ANAIEN TWNATALHLAR UALTasaRns) g

a

a o d‘l d” v v % o o P dl | %
naddnFasildiauanugliinisudladiulgmezarnivuanisdinSuindunisdaing

o

Uszanay WA, 2527 gaenisudlaisninuing. 4 navualiidumnuiaiunninisssann

¥ a a dJ b4 L3 o 1 o A o 1 e =
AIENITUHULIB LN Fernenas Winallsslaginatinuludnsminuvisaainaansnanid

dl o a =< { V& G a o 9 o 1 0y = =X
Qfl@ﬁ‘l’]@ﬂ’]ﬂuﬂ’]ﬂ\‘]u@ﬁ/\l\‘i@’\ﬂiﬂﬂL‘]JuﬂfJ’]NNﬁ AMMUALITAIET "R HANNNILTINDY

q

[ T A rdl k2 2 aa ?z// 14 -dl
nindauranadsslagiaulanas Iﬂﬂﬁ‘ﬂd’&‘ﬂll@")uﬂﬂ‘WLﬂﬂuuﬂﬁ‘ﬁﬂ@u@’lﬂlqlﬂ@’]ﬂﬁ’llﬁ@’]ﬂ

'
a a =

giaeaginyludusie o e nudaauiinaadesuas lintineuas uasupaRARIa1UNA

I ¥
yvaaa a a

1 v 1
Winsnaundntneuaeuaulaeia ) U penszsnadyaiiaulud ldiasNa s AR

' '
v A =

g3 warliidedulingiureanguunainovualinedndlanserinpnuidadaininsein
: q L d 3 v o A o
ATLANAUITNALAINANUA - WATIANER N N TugaauIng 12- Tigend 10 T iendg
aunsnasTnegnazinanuiannsziapNianaansssasiuliaaanlagegate 50 U uay
ArsndsnIsandutaensialaen siil sz nete N InU19et 19ANNIRT 50 Wistszang

ngusite1ey N I UgNsErinANRneE19ATIEsaY

AU ARAVERS oo AVINDTATIRB oo,

L
D
=20
5)
)
-2
)
2
=
N
=N
5
=)
=
-

Un1e@nen....... 2545, antl



# # 428 61356 34 : MAJOR LAWS

KEY WORD: ENFORCEMENT / EMERGENCY DECREE / MONEY / CHEATING / FRAUD
SANTI NARATCHARIYANGKUL:PROBLEMS OF ENFORCEMENT THE EMERGENCY
DECREE ON LOANS OF MONEY AMOUNTING TO PUBLIC CHEATING AND
FRAUD B.E.2527. THESIS ADVISOR : ASSOC. PROF. VIRAPHONG BOONYOBHAS,
194 pp. ISBN 974-17-2354-7.

This research is to study the problems and obstacles in enforcing the Emergency
Decree on Loans of Money Amounting to Public Cheating and Fraud B.E. 2527

The study reveals that the obstacles in enforcing this decree are the issues under
Article 4 of the Decree which define that an offence in the case of agreement to pay a yield
higher than what is permissible for financial institutions and the term “money” also does not
include property or other interests. In addition, the enforcing units of the Decree are not in
unity and inefficient. The slowness of the judicial process and the highest penalty seem to
be obstacles too.

This study proposes a reform of the Decree by adding into Article 4. the financing
through a revolving mechanism to the extent that the one even with a yield lower than what
can be offered by a financial institution would be counted as an offence. And the word
“money” should be redefined to cover also property or other interests. The Special Cases
Investigation Department should be composes of staff from various units who are experts in
various fields. They should-have special powers more than what belong to the normal
officers. A new law should be passed to ensure a speedier process in the court and provide
certain legal presumptions to presume.crimes when. certain acts are _done. The highest
penalties should be raised from 10 years imprisonment to 12 years imprisonment. This is to
allow the courts to make a sentence for imprisonment for a term longer than 50 years. And
finally the safety measure through prohibition on certain occupations under Article 50 of the

Penal Code should be applied to offences in a non-compromising manner.

Field of Study ............... LaWs .eeeeeeeeieeeeeenn. Student’s signature ..o

Academic year ............ 2002 ..., AdViISOr's Signature .......cccccceeev e
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'New York State Consolidated Law

® Penal

ARTICLE 190

OTHER FRAUDS

Section 190.60 Scheme to defraud in the second degree.
190.65 Scheme to defraud in the first degree.

S 190.60 Scheme to defraud.in the second degree.

1. A person is guilty of a scheme to defraud'in the second degree when he
engages-in a scheme constituting-a systematic ongoing course .of conduct with intent to
defraud more than one person or to obtain property from more than one person by false
or fraudulent pretenses, representations or promises, and so obtains property from one
or more of such persons.

2. In any prosecution under this section, it shall be necessary to prove the
identity of at least one person from whom the defendant so obtained property, but it
shall not be necessary to prove the identity of any other intended victim.

Scheme to defraud in the second degree is a class A misdemeanor.
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S 190.65 Scheme to defraud in the first degree.

1. A person-is guilty of a scheme to defraud in the first degree when he: (a)
engages in a scheme constituting a systematic ongoing course of conduct with intent to
defraud ten or more persons or to obtain property from ten or more persons by false or
fraudulent pretenses, representations-or- promises,-and-so.obtains property from one or
more of such persons; or (b)engages in a scheme constituting a systematic ongoing
course-of conductwith-intent to-defraud-more than one person orto obtain property from
more than one person by false or fraudulent pretenses, representations or promises,
and so obtains property with a value in excess of one thousand dollars from one or more
such persons.

2. In any prosecution under this section, it shall be necessary to prove the
identity of at least one person from whom the defendant so obtained property, but it
shall not be necessary to prove the identity of any other intended victim.

Scheme to defraud in the first degree is a class E felony.
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'The Serious Fraud Office is “an independent government  department that
investigates and prosecutes serious or complex fraud. It is part of the UK criminal justice
system.

The Office is headed by the Director who is appointed by and accountable to
the Attorney General. The Attorney General is appointed by the Prime Minister and is

responsible to Parliament for:

® the Serious Fraud Office
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® the Crown Prosecution Service
® the Treasury Solicitor's Department
® the Department of the Director of Public Prosecutions for Northern Ireland

® the CPS Inspectorate

Jurisdiction

England, Wales and Northern Ireland fall within the SFO's jurisdiction.

The SFO does not have jurisdiction-over Scotland, the Isle of Man or the Channel
Islands

"Under-Section 2-of -the -Criminal Justice -Act. 1987, staff-authorised by the
Director have powers to require a person to answer questions, provide information or
produce documents for the purposes of an investigation. Written notice is given when
we exercise these powers. In urgent cases we may require immediate compliance with
a notice.

SFO investigators need to obtain information quickly and efficiently. This reduces
the time taken for investigation and ultimately the speed at which an offender is brought

to trial.
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1I\/Iany Section 2 notices are issued to banks, financial institutions, accountants
and other professionals who may, in the ordinary course of their business, hold
information or.documents relevant to a suspected;fraud.

In most instances those institutions and persons owe duties of confidence to
their.clients. Many-are willing to-assist but.cannot-do-so-while such duties of confidence
remain. A Section 2 notice obliges them lawfully to provide information and documents

*Section 2 powers may only be used for the purposes of an investigation of a
suspected offence which appears on reasonable grounds to the Director to involve
serious or complex fraud and where there is good reason to do so for the purpose of
investigating the affairs , or any aspect of the affairs of any person.

°A person may refuse to answer questions or provide information or documents if

s/he has a reasonable excuse for not doing so.



59

aAa a |a d‘ [ A Y Y A 4 1% ?/
uﬂmmwﬁﬂgmﬁm:mummu Vﬁ‘ﬂiﬂ‘ﬂ@&lﬂ@ vsa lenans 0L AARLU

o

HnAUaNA9S

o dl 4 % 3 dy 1) ¥ & o o
mmm@mﬂﬂ@mmﬂummﬂmmmummu @ziﬂlmLﬂuM@ﬂﬂ’]uﬂuL“ﬂq

Tudunangun

dupaUN1TALAIUIEY SFO |
daeenueinndelng Ae N1aRaaaaLIENAIIUIUNIN Tednazgnilatiy

LATQNUENaanateNIvanNIzane Llanasredlasunisnmaseulae fiaenT AN

A person's answers to questions required under Section 2 may not be used in
evidence against them at their trial unless the trial is in relation to an offence of providing
misleading information during the Section 2 interview itself.

1Investigation process

Unravelling major fraud involves examining vast quantities of documents often
left in a deliberately obscure and fragmented form. The documents need to be
examined by people with different types of expertise (e.g. police, accountants, lawyers,
bankers, stockbrokers and computer specialists) to determine whether offences have
been committed and if they have, to arrange the evidence in a compact and coherent
form for presentation to the court.

Case meetings involving all members of the case team are held at regular
intervals throughout. the investigation.. They provide-a forum for agreeing joint lines of
action and involve all ‘the different specialists in the team, including independent
prosecuting counsel, who-are-usuallyiengaged at-an-early stage.“At.the end of each trial
a final meeting is held to review the case and learn from the experience gained.

Deciding whether to prosecute

Once the case has been investigated, we will, before instituting any criminal
proceedings, consider whether on the evidence against each potential defendant there
is a realistic prospect of securing a conviction and whether the public interest requires a
prosecution. We follow the principles outlined in the Code for Crown Prosecutors, which

also applies to CPS decisions whether to prosecute.
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'28 February 2003

Two jailed for a “high-yield trading programme” investment fraud

James Cadwell and David Curley were sent to prison today for conducting a
fraudulent scheme that attracted victims to participate in high-yield investments totalling
around £2 million.

Verdicts were delivered in November last year. Today's sentencing details are:

James Cadwell (53) was sentenced to 3-years imprisonment.for theft, 5 years'
(concurrent) for conspiracy to defraud, and 1 year (consecutive) for acting as a director
whilst disqualified. He was also disqualified from acting as a Director for 7 years.

David Curley (59) was sentenced to 4 years' imprisonment for conspiracy to
defraud.

A third defendant, Richard Pope, was acquitted.

Cadwell and Curley obtained money from a number of investors by making

representations that the money invested through them would be invested in “placement
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programmes.” Around £2 million of investors' money was acquired. They used Richard
Pope's professional status as a solicitor to reassure investors that the capital would be
protected. The conspiracy spanned 1994 to 1997. (It was the prosecution case that
Pope participated in the conspiracy).

James Cadwell, though not a qualified accountant, exercised his control over a
Chartered Accountants firm, Knights, in Birmingham. Cadwell was also a Director of a
UK registered company called Union Capital Ltd. He also traded under the name of
Strategic Investment Syndicate. Investors were induced to deal with all three of these
entities.

David Curley was an occasional employee of Knights, taking instructions from
Cadwell.

Richard Pope had a solicitor's practice in Birmingham.

Victims of the fraud, who were in the UK, USA and Austria, were induced to deal either
with Knights, Union Capital Ltd or Strategic Investment Syndicate by a number of false
representations made to them by the convicted defendants. These were:

® that they would receive very substantial returns on their “investments”

® that their money would be invested in “programmes,” “trading programmes,”
or “placement programmes”

® that their investments would remain intact until replaced by investments of
equivalent value

® that the investment was secured by a bank undertaking held by a solicitor or
barrister

Victims were given written “undertakings “that the funds would be held in
“tradeable securities or cash” at all times-and were advised that the sums invested were
paid into Pope's client account and that the capital would not be put at risk.

Investors paid much of the money into Pope's client account at a Birmingham
branch of Midland Bank. From there it was dispersed on his instructions to bank
accounts in Canada, the USA, the Bahamas and Europe; accounts that were controlled

by Cadwell and Curley. They used the money for their own purposes. Some of the
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money was paid directly into Knights, Chartered Accountants and used to support the
business which was experiencing financial difficulties.

In June 1997 West Midlands Police referred the case to the Serious Fraud Office.

The defendants were charged in July 2000 and appeared at Birmingham
Magistrates Court and released on bail.

Cadwell was tried on a charge of procuring the execution of a valuable security
by deception (Theft Act 1968). The value of that security was £100,000.

All three defendants were charged with conspiracy to defraud (contrary to
common law).

The case was transferred to Worcester Crown Court on 14 August 2000, where
the trial opened on.2 September-2002. On13 November the jury returned verdicts of
guilty on all charges in relation to Cadwell and Curley. Cadwell pleaded guilty to an
offence under section 13 of the Companies (Directors Disqualification) Act 1986. Pope
was acquitted of the charge against him.

Sentencing of the convicted defendants was initially set for 31 January, but was
deferred by HHJ Geddes to today. In passing sentence the judge said “I am satisfied
that this was a widespread and sophisticated conspiracy, carefully planned and

involving daily contact between the conspirators”.
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'Criminal Law of the People's Republic of China

PART Il Special Provisions

Chapter Il Crimes of Undermining the Order of Socialist Market Economy
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Section 5. Crimes of Financial Fraud

Article 192. Whoever for the purpose of illegal possession illegally raises funds
by fraudulent means, if the amount is quite big, is to be sentenced to not more than five
years of fixed-term imprisonment or criminal detention, and to a fine of not less than
20,000 yuan and not more than 200,000 yuan; when the amount is enormous or other
circumstances are serious, the sentence is to be not less than five years and not more
than 10 years of fixed-term imprisonment, and a fine of not less than 50,000 yuan and
not more than 500,000 yuan; when the amount is especially enormous or other
circumstances are especially serious, the sentence is to be not less than 10 years of
fixed-term imprisonment or life imprisonment, and a fine not less than 50,000 yuan and
not more than-500,000-yuan or. confiscation of property.

Article 199. Offenders of Articles 192, 194, and 195 of this section that cause
extraordinarily-heavy losses.to .the rinterests: of the state-and- the. people shall be
sentenced to life imprisonment or death, with forfeiture of property.

Article 200. Units committing offenses under Articles 192, 194, and 195 of this
section shall be punished with a fine, with personnel directly in charge and other directly
responsible personnel being punished with imprisonment or criminal detention of less
than five years; for cases involving large amounts, or of a serious nature, with
imprisonment over five years and less than 10 years; for cases of extraordinary large

amount, or of a serious nature, with imprisonment of over 10 years or life imprisonment.
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