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## 4186113734 : MAJOR LAWS

KEYWORD : DSU/WTO/Section 301/Retaliation/Suspension of Concession
MANAPHIKA MULAPROM : DSB DECISIONS CONCERNING THE APPLICATION OF
SECTION 304-306 OF US TRADE ACT OF 1974 AND ITS IMPLICATION FOR THAILAND,
THESIS ADVISOR : ASSOC. PROF. TASHMAI RIKSHASUTA, : 229 pp. ISBN 974-17-0341-4.

The objective of this research is to study and analyse whether or not the implication of the
panel report in the United states — section 301-310 of the Trade Act of 1974 case can reduce or

cease the use of unilateral trade measures taken by the U.S. against its trading partners.

The report of the panel in this case found that in prima facie section 304 — 306 Trade Act of
1974, which reserves United Stated Trade Representative or USTR's right to take action, are
inconsistent with Article 23.2 (a)(c) of “Understanding on Rules and Procedures Governing the
Settlement of Dispute : DSU." However, when considering the “Statement of Administrative Action”
(SAA) issued by the Congress mandating USTR to take action in respective to U.S. obligations, the
panel found that the mandate under SAA is sufficient to correct the inconsistency and ruled that
section 304-306 is consistent with Article 23.2 (a) and (c). However, the panel did not make a
decision regarding the legality of a “Retaliation list* issued by the U.S. nor the legality of U.S.
arbitrarily determination that the other party did not comply with the DSB's rulings and
recommendations, and then applying for DSB’s approval to suspend the concession under Article

22.6 without the DSB's determination-on the consistency under Article 21.5.

Without clarification on these issues, the U.S. may continue to use its unilateral trade
measures to retaliate or to pressure its trading partners. Therefore, to prevent the situation in which
Thailand and other countries may be adversely affected by the U.S. retaliatory measures, the Author
suggests that Thailand should propose to the General Council, which is the supreme body consisting

of all WTO members, to amend and clarify the sequence of procedure under Article 21.5 and 22.6.
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available on hiip/Awwwto.orglenglishiratop: efdispu.e/dispu_status_ehim, Para 26.

"® Award of the Arbitrator under Article 21.3(c) of DSU, Indonesia — Certain Measures
Affecting Automobile Industry, WT/Ds54/15, WT/DS55/14, WT/DS59/13, WT/DS64/12, adopted 7
December 1998, available on http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para.
22.

" Award of the Arbitrator under Article 21 .3(c), Australia - Measures Affecting Importation of
Salmon, WT/DS18/9, adopted 23 February 1999, available on
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para 38.

"> Award: of “the Arbitrator under Article 21.3(c) of DSU, Korea - Taxes on Alcoholic
Beverages, ~ WT/DS75/26, WT/DS84/14," adopted 4 = June 1999,  available on
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para. 37.

'® Award of the Arbitrator under Article 21.3(c) of DSU, Canada - Patent Protection of
Pharmaceutical ~ Products, WT/DS114/13, adopted 18 August 2000, available on
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para. 47.

" Award of the Arbitrator under Article 21 .3(c) of DSU, United States - Anti-Dumping Act of
1916, WT/DS136/11,  WT/DS162/14, adopted 28  February 2001, available on

http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para. 32.
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N19NLAR (extraordinary legislative procedure) Mdnadeandnlafiniu

(L) aauiungruraniswarsa (mandate) 1avayy1imnnainisg luphntszmag

wa o

AnnsinaldudeiundsnisdfuRnnAuuztinuze Ads augurtanainisunaaed ligndiaudnnis
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weaiudranningansliluinifiansuaanas (way) waziresiie (means) Mlssmadauinmgen
' o o ° o o 119 i I d a oa
1 dnazasnrdesiuAuusintesduiselld  visadatizmeadhouinfnasarldinsesiialalunisljus
ANNATLUTINUFAAAT HasaInda 21.3 (c) 1 UszieufiansanAatsemadauianazldinanminle T
. : : 20 o 2 o i s o | X
lailyurdnazldisnnsetingla (when, not what)™ At iladinsiinlszmag AinnTsudaiuluGeedl
a o A ad o o = | Y A @ v
aynyrlagaInIsariatsnmuasz ez I zanaInIsa s sdssmad awianidugiaue
G, o o 21 2 X o o .
dudadny” usvisileyny1inrainise1aaeunInaeLLan (scope) kazsziuniududau (complexity)
a oa 13 o A [ nl/ [ v ay v r_'ll P2 3 al'
199U iRnNAuUztseAIdIansznadtauiafld Wwaliiaiuisaiiuuasreznaiuizas

o o ' v vy 22
@Wﬂﬂ’]?ﬂ?gﬂqﬁx‘iﬂ@qq]’LﬁQﬂﬁl@Q

((aarunisalanwizrasudazan auau1inna1n13luAf Canada - Patent

Cr q
' v

Protection of Pharmaceutical Products 83118147 1AWAd 8 1AiAa39N N UARe A NNAUL191895 2 LA UR

"® Award of the Arbitrator under Article 21.3(c) of DSU, Korea - Taxes on Alcoholic
Beverages, @ WT/DS75/26,  WT/DS84/14, adopted 4 _ June 1999, available on
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para. 42.

" Ibid, footnote 34, para 45.

@L‘WIN WBa Award of the Arbitrator under Article 21.3(c), European Communities - Hormones,
available on hiip/Awwvwio.orglenglishiratop_e/dispu_e/dispu_status ehtm, footnote 7, para. 38 and Award of the
Arbitrator under Article 21.3(c), Australia - Salmon, available on
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, footnote 12, para. 35.

*® Award of the Arbitrator under Article 21.3(c) of DSU, Canada - Patent Protection of
Pharmaceutical ~ Products, WT/DS114/13, adopted 18 August 2000, available on
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para. 42.

' bid, para. 43.

* Award of the Arbitrator under Article 21 .3(c) of DSU, United States - Anti-Dumping Act of
1916, WT/DS136/11,  WT/DS162/14, adopted 28  February 2001, available on

http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para. 36.
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24
nHUAe

£
o

o by . = ey o
- AN LA UARNINTELUAUNNT (compIeX|ty) ﬂﬂqﬂﬂ\‘iﬂﬁ‘zuquﬂqﬁ‘w‘lquﬂ U

Ay @ i e, o \ A4 v Y 9 25
pauNINUIates wndunszuaunisn diuneuiies tdanne NANTUTaUine

- @NNT9AYLRINIYHNE (legally binding) WiniszmadnaunARRNg ML R
duunfeduluGasszazinan fdeat Wnszuaunisludunenlndunauuiisassasldinaiauinivun lu
ﬂ’]ﬁ‘LﬁaﬂuLLﬂ@dLLﬁNl‘ﬂﬂgi:Lﬁ ¢111 (a mandatory period of time for a mandatory part of the process

needed to make a regulatory change) Ve LT NATHEEIMTRANAY srazaainguunefeAu iy

A g A 26
naI Lﬂui:ﬂmmw ANNZAN

(1) Avumszgziaan e tuuuanig (guideline) mxinda 21.3 (o) Wenmualddnla
= A T o X = . = =
AITINU 15 IABUUL m*mmmmm‘ﬂwﬂgﬂmmmﬂuﬂm Japan - Taxes on Alcoholic Beverages @4iiuan
o -dl = s v 3| o é’ = a A zﬂl v o
AMUATLAZIIANINNIZANAR LINAUBIBIANTTNIFAIAN LT UANTUN AN AR LRI TE N NUATE 1987
= o o o ¥ =3 a a oA L o A o
15 inauiiluFaea LL@Z?‘UW\HI@L‘V]@’QN@’]H‘]J?%L‘V]ﬁ@J‘WW’W]fJ’m'&ﬂ’iuﬂ’]im‘ﬂ’]L‘W’]Zﬁ Tudunazaunsniliu

1o

P ° i LA ! = - 27 =1 ad
Lﬂﬂﬂuﬂqﬁuﬁ?:ﬁﬁl:ﬁLQ@qiﬁﬁuﬂqqﬁTﬂﬂqQﬂqq 15 L@@uﬁ?‘ﬂiﬂ LLmﬂqﬁﬂqmiuﬂﬁ@u "I ‘ﬂiéﬂ.lﬂ‘[m]immi@z

* Award of the Arbitrator under Article 21.3(c) of DSU, Canada - Patent Protection of
Pharmaceutical ~ Products, WT/DS114/13, adopted 18 August 2000, available on
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e:htm, para. 48.

& Ibid, para. 49.

* Ibid, para. 50.

% Ibid, para. 51.

" Award of the Arbitrator under Article 21.3(c), Japan - Taxes on Alcoholic Beverages,
WT/DS8/15, WT/DS10/15, WT/DS11/13, adopted 14  February 1997, available on
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para. 27.

lunRfangann ey tensaInisagldn “liarunsoilelfidunneladn aniunisnidmng Ang

dhadu (uinn) uazdaanigewnidni (§rucan) uaasliviu tuwmnzangdldndniinue 15 ke du

]
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a

15 nauNlufassansall

(L) @arusvassssnanIaawmul annde 21.2 199A21 9118 N9 09U semn A

v o '

Adeimudn necile - Raafuninsnislunsssiudeininiazfeansenusienatseloaiveslszime

o o o v

Adeimun azfieslasunisldladunsdliide 9luaR Indonesia - Automobile Industry NlsEINANIAS
Waududawiad augyrtanainisliuduanudnnistizuietuuaszezioanfimunzanlianandd

1snf urdaeaAewnny “dnunisadiiAsasnage” (very particular circumstances) 184tlszineeui

q

AResa Nl ulaliTen1a9lezaun19zAngaN 1ATE §AAUAZN19REY (currently in a dire

'
=l a

economic and financial situation) Lmzﬁmmwmejﬁwinﬁqmmmﬂ (its economy near collapse) §
ldanmmiaanszdsmadisuianidulssmanidaimunusietiele Geayytanainisluai

Argentina - Measures Affecting the Export of Bovine Hides and the Import of Finished Leather 1

A o o X, 28
NANEULUNRANNTULTUNY

o X 5 o v o
@WﬂLL‘LL'JF’W’]‘H’IIWﬁ]’ﬂ‘ﬂﬂ@iéﬂ&lﬁiﬁlﬂ@’m’]?m"mﬂ'ﬂllslu‘ll‘ﬂ 21.3 (c) NEHU THN azdaunnléidn @

dszmaginnazsesinduigadsasunaingaanis Hundeiaasunaaiudsnisdjimnisinduly
. 4

° o A & v Y a o % ! A ad = o A4 23 =
ANNANLUEUINUTAANAINAIAN T IUTANNINTLIAIUA 97 ABIBNITIA NIzAUANNTUTaUNINTaLINES

1n uaznisanifiunisiananeasaanszuaudstnfagldinanszuininle alfeugitnnainisaisns

= A o

Amunszeznaidungaviniasduldldndssmadiawinfazfimnsdanans IHetegnsias uazdn
windszinaginnlfinesiuluGesningevanig unasd JimanaAuueivzande ey nsainig
agliifnasadnldfansaunfelsziiudenaananiin ndaduwaldunagiiudosiuasnisidssmadaui

ARlugiawaninndd winsetueyatanainsiagifiusatianazlsziauindaeAan s iRn A LI

a

'
° o o

Y1rrannde suiiludeiaasadeasudniun1sNINLALaLA NN T AN YN T Tudauaeelssiinnig
Amuascazaiininzanluad ey tanainisaziarsunaindaiiasssluafuazaziimunseazion
o \ ' = o w v A ° ~ ' v o ,
FaNANRINANHINIzaNLAne Tagldan il ufastanuianuaaNls s Al 1A AR LA VBA N LA

agi9ln

@ o v O o= X ' A o o o A
IUAIMUAIATLUININ ANTEY A9TUIATITLSANMNIZANANDe 21.3 (c) 189NN 1aY Tudun

Piluazd fiRauuuziniesdeesesdnssziudafinmasiufi 1 ngadnieu 1996 luai Japan -
Taxes on Alcoholic Beverages A 15 LAaW”

% Award of the Artitrator under Article 21 .3(c), Argentina - Measures Affecting the Export of
Bovine Hides and the Import of Finished Leather, WT/DS155/10, adopted 31 August 2001, available

on htipAwwvwio.orglenglishiratop_e/dispu_e/dispu_status ehtm, para. 51.
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dszimanndeimuntuineve lheyyr Iananisiinusscazinanmuizanlfanaundidng s vand
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ADUNTUINLAEDLNSE 11 ﬁamwmmgnw‘lméfdmmm LAUTUNANIAIN U AINANIAEABINAD

#nagnnunIsaiNFeratinadaldatinatnudasias

2.1.1.2 UszeimAt e ui AR $e498183 AU U TN AN 8T UL AR NBUIL L LA NNIZANAY

= o ‘s o o @ 229
mua;mm 1AYNITIATANAINAND ﬂixmﬂ@‘wwm%mmmnmmuﬁfmmumw‘?f@‘ﬂé’fmmumqLﬂﬂmaﬂicfw’
L X s

il Ao lay ladldnuunaneurnissalduazdsnisauanadgulnanaunuld dssmagininas

anunsoanasiiueengleflé Gelwad Japan - Alcoholic gnsdinnasaaldlaedsnismsnndaaning
o a L4 5 .
2.1.2 n1ssedunslvansilssla i (suspension of concessions)

Wusamsnismauldtneidaen (unilateral) NUsswmAsamueaRa o g Ulszmeatl e
wi AN el JriianAuustivzeAdelinieluszaznanimuizan Taade 22.2 19mpanudn
Tast IimunduiledszmadhauindladausodfuRnuauustivizendaldnie lussazioanmnny
au (reasonable period of time) wazdszindgAnanldaruisnniaanunnasluGesa@uluunaunuls
nnelu 20 Fu duusdudugnszeznaINNIzan Ussmal sauzanFosaaseassnssziudeiinm ae
ayny e luasnisseiunsliansissluminanislssmaasndndauianls Tneasinssciudeafinanay
ayry e sz iunsTianidse luaminaglu 30 Sutuainianunssaznafivunzandugaas LiuusesAns

v Y a ~ o ag v a o g9 r— o o X o A
srdudainnariduninmlilfnanfesaeniy daduniseynynlaednluis (automatic) duitlussuui
w1 vdieuslaslyminisananis (blockage) lnadszmadiauiag FailulymdAyetnawmilans
NITUIUNNIILIU LR NNINIBIARG 1947
vetlunnstiuAnaeniinissziunslidansusylomiiu dssmadstusahasfassey
seAUANNLALYTE (nullification and impairment) Nazldnsnauifsell wazazfeasuuLseTeRuA LA/
Ao em
il

WIaaN11TesusnItinlszasdazninismaulfnag laatianannisseuFmunyafflude 22.3 el

2 1.2.1 Wilaausn azmevssdunisliianadselamid iravusnaimian) luananmeany

(same sector) TUNAMENA1304 (panel) ¥30aIANTRATUNND30] (Appellate Body) Liiudniinas

aunvizeni lfdendsdssTagiilyd®

° Mutually Acceptable Solution on Modalities for Implementation, Japan - Taxes on
Alcoholic Beverage, WT/DS8/17, WT/DS10/17, WT/DS11/15, 30 July 1997, pp. 1-6.
*DSU., Article 22.3 (a)
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2.1.2.2 wannwiudnnisssdunislansdsslomilugnamandiuninde 2.1.2.1 azly
anunsonazin bd viselaineiianalunedfis desmadaauzanenassiunisiansssTand (e

o a , ™ | o o o U 231
WUENTIUDU) sluﬁlf]\'iﬁllqm LLC"]ENﬂQﬂgiuﬂquﬁ]ﬂ@\?'ﬂ.UULﬁﬂ')ﬂuvLﬁ

2.1.2.3 waninwiudnnissziunslidansdsslonllunanumnnaseiupgafuniugde

2.1.2.2 ldgnwnsanseiin b vize laineliiiaualun 19U i uazantunisifiannieuseiteana szme
draruzanataseiunislianslsslamiivianiusnsoinialfinanunnassiaaiiy (another covered
232 < a o P | = Py a -

agreement) 18~ @an13RansenANFgussaaadn unisol dszimadaauzanasfaanansuness

srnavsiail

2.1.2.3.1 4199n13A 08 15ANAN AR NIAMEENANTN WTBRIANTAANTWN

c @ oA a =4 o 2 =l d‘ c o o Y o 1 ]
ANoTIU mmmmmuumm@wﬂm@ﬂﬂmﬂiﬂmu LA mmmﬂﬁymmmmmimm\mmfamﬂﬂizmﬂ

) 33
PRI

2.1.2.3.2 23Alszneuea1AIEgnaluaendng (broader economic elements)

1edszinAdaruzARNANRusIUN s liidene waznansznusiewsgialuaendag (broader

. U v a o va a o A a A o =
economic consequences) 1841lsuinAr e ARaINNI9szILNNT AN ULl mivize JiiRA uiuansl

34

ANgRANTINgA lunn2ssdunas WansUss lemilde andnadn

a a a 35
1) wuaneesAuA Inanefsdusynada

2) UN2ATBILINIT WULUNIARNIETaUNIANAN (principal sector) ﬁ

ey 13l e uununnyue913n1s” (Services Sectoral Classification List) fingaaunnasiialildn

a . . 36
fn8INN9ANLTNT (General Agreemention Trade in Services: GATS)

*" Ibid., Article 22.3 (b)

* Ibid., Article 22.3 (c)

* Ibid., Article 22.3 (d)(i)
* Ibid., Article 22.3 (d)(ii)
* Ibid., Article 22.3 (f)(i)

* Ibid., Article 22.3 (f)(ii)
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3) muanvewnindaunietlygfnaaiunisAn Inadmindaunneiloyon

o

a

28401 11 (Part 11) TUUN9aN 1, Nuaed 2, Naafl 3, UNIAT 4, UNIAT 5, UNIAT 6, UNIAT 7, WLENTEH

'
a o ¥

Tana 1l ¥3enna IV 289Auanasdnseaningauntetlyyfinesiunis@n (Agreement of Trade-

v o

. ' ' o 37
Related of Intellectual Property Rights : TRIPs) Whalsazruaaseinannu
2.1.2.3.3 uazN1IRANTUNANNANAS lNN992duNNg lians Uy Tamd Tfanilana

1) ANNANANLALATLARAN MNNEDIIANNANAIRINNAUAIANLIN 1A 184

ATNANAINARAIRIANITN1TATaN (WTO Agreement) sanviemaumnasuana e (Plurilateral

)
= ia P = © 38
Ag reement) AU geine @‘W‘W'\‘Vﬂuﬂ 4l Lﬂuﬂfl AUBIAINUANAI1LELS °'|

2) ANHANAILNEITULENNS IFLARNAnaIialUd1sa8n12A11301T we

GATS™

3) Anusnaufeafunindgauniadynn Wunanunnasindaaning@uni

i d o 40
tlyquifaaiunisAn viza TRIPS

v
o o

da, o Y a o‘d‘ U a o % % J o
el szduaasnissziuns ianateslagintsemadaausanazninsnauifazsadyingy

o a al' | ay ve 41
ﬁ‘zﬂ‘]_l"llﬂﬁV’]']qg\lL@Elﬂ’]?_mﬂﬁ\zlmﬂﬁJqﬂﬂjHZﬂmiﬂﬁ‘U

2.1.2.3.4 wawindsemadnauiasiiudinuaslianaisgnaeuls vsanis

pavlsueslsmadgmuz AR lignsias arnnsnan1euile 2 nas Toud

-

1) favindrnulinasgnaeulsime i fiRnuAuustivzeAderededn

a

v Y a = v % o dé’ o Y A U ya a
NITINUADNWNINLILLTAEI LA ’&’111’]?014’1ﬂﬁ‘m%u’éjﬂﬁ“?.i‘l_l'luﬂ"li?&?‘l_l“ll‘ﬂWW’W\ Tmﬂlmmzawmammmmm

a

\eia19uARY (original panel) \ugiansnun Tnapnziiansuasfesinaitadanielu 90 duiy

to va 42 = o aa o ~ X 1 a P Y o
LLmiULﬁ‘@QbL'JW‘Q’YJ‘m’\ 71999847U A9 e TN Tl 1l ‘JJ??JL‘V]ﬂ@‘W‘W’WW]I'LNLVH@QEITTLI?’]EN’]‘LA’&']NW?Q

" Ibid., Article 22.3 (f)(iii)
* Ibid., Article 22.3 (g)(i)
*Ibid., Article 22.3 (g)(ii)
“Ibid., Article 22.3 (g)(iii)
“"Ibid., Article 22.4
“Ibid., Article 21.5
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gnasallliasAnsfiansoungnasallsl uazuinAdiadatangaindssmadhauiapdelfiRn uALy

'
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wsendeliiaiadu lunieududadsemaginmiaanvinlinsaiuluFespnuanysaiaeenig

UfiRmNAuuzinvzaadsan Asannsaaniunszusunisssivdennanludetiaanle

a

2) diudndszmadnaauean i AU R unszuaunnsziunieli@ns

4 ¥

Uszlpmingnsiesansde 22.3 wrasvauaeanissziunsliansUsclanildvinfuszduaesmanude e
aunsntiudadndulieuny tanainisiduddann veil ey lasainsazliuniansdiasangaiud

a aa A 3| A ' a o ] . ' :l/ 49( @ v
waia1suafil wiraiuyanavzanguyaaaigaiuianislug (Director-General) wassivanfi s Tng

anyImRaINIsazfesinAIIang e 60 JutuusnuaszaznaiinzaNEugnad wazlusTidng
- = o o 2. a i 243 <
n1sfiansunaesany1tnfa1ng dssmaaunindietusanaziinsssiunslidnsdesclomdldls a9

o X % j : o | oo 44
Adaa lunsiiinedungs uazldaimnsaawe liiansanud ldanidunisnass

o

NazLauNIsINanIldnsziazduRaun1sU RN uAnG 19 iunanalsznis

o

g wUn bt

Where there is disagreement as to the existence or consistency with a covered agreement of
measures taken to comply with the recommendations and rulings such dispute shall be decided
through recourse to these dispute settlement procedures, including wherever possible resort to the
original panel. The panel shall circulate its report within 90 days after the date of referral of the matter to
it. When the panel considers that it cannot provide its report within this time frame, it shall inform the
DSB in writing of the reasons for the delay together with an estimate of the period within which it will
submit its report.

“ Ibid., Art 22.6

When the situation described in paragraph 2 occurs, the DSB, upon request, shall grant
authorization to suspend concessions or other obligations within 30 days of the expiry of the reasonable
period of time unless the DSB decides by iconsensus to reject the request.. However, if the Member
concerned objects to the level of suspension proposed, or claims that the principles and procedures
set forth in paragraph 3 have not been followed where a complaining party has requested
authorization to suspend concessions or other obligations pursuant to paragraph 3(b) or (c), the matter
shall be referred to arbitration. Such arbitration shall be carried out by the original panel, if members are
available, or by an arbitrator appointed by the Director-General and shall be completed within 60 days
after the date of expiry of the reasonable period of time. Concessions or other obligations shall not be
suspended during the course of the arbitration.

“Ibid., Art 22.7
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*® Recourse to Arbitration by the European Communities Under Article 22.6 of the DSU,
Decision by the Arbitrators, EC- Regime for the Importation, Sale and Distribution of Bananas,
WT/DS27/ARB, adopted 19 April 1999, available on

http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para. 3.8.



25

v a

aununlnnainisldatiagadn nrsmaulddinananiu vunafianng

q

paulsluananaunenmiielianfilsmngluaifiaduaesamuziiansuiviseasdnafiarsnngnasaliin

)

Felumpatinnpeulfd Na1a N a1z dunis AN s tamadly

A"11LTNNAUUANANNNNIA AU AUAN viTe lwiuen sl e unSwdRunetloyouwindu faiidsie

| ' o a ° 57
TWlddhanigeuEniianisneulsdinanan

(2) Uszihnizeandaidsvnalnemnga miﬁmu‘?mndméwdmum

IfFuANBav e lunneANIIAAUAT kazan2113n9s Ingluunann1sANAuANauigeNTnIg1edn

¥ a ¥

anigeuidnuiufdeeenduimaiatsznig iy fo Mifaadesiunszuaunisndnndqsaesssmauny

a

a a dJ % dl a Y o U ¥ ) o a k% o
AFAUBLNTNT TNAVEUNNA mimmﬂmq%mmgﬂm'aanvl,ﬂmﬂizmmJmegﬂw‘lﬁiﬂmﬂmgmm‘fmmm

'S 1% =K A o a Vo = 58
a9ANNTN19ANTaN @Qﬂ'ﬂﬂﬂﬂﬁiﬂ‘ﬂLNﬁ‘ﬂ’leﬁi‘Llﬁ'J’WNL@‘F;I“M’WEIIH‘MNQWL&

autl lnRaIN1Alagedn uldaanigetniazatnnsaidiug

AuluARdlA s a v ide XXII1 1a9unas 1994 Lazde 3.3 3a9Aautd11av Ty afAsusasld

q o

dszwmaandniuduailsslaadlidalaananssuientsdangnnsenuduilugaauluails usd
o o a dl [ ay Yoo ¥ ¥ |
a1 tanaINIsazimmuaszAuAds aflszmal asuz AR LA Funnde 22 aasaandnlas

a

i’/ v R a6 1 dld a o d:f [ Y Aa a o wa
AURSTURBUNY @QNI"]]"J’]‘IJ?ZW]ﬂV]N@‘V\ﬁuWﬂm‘ﬂuéﬂi‘?.ﬁll‘)uﬂWiﬁféQU’II‘EWWWVlﬂtﬂJ@VIﬁIﬁEI “6 6 TuaTm” 1w

9

o o s a o 1 { 5 ] =
nslaFueynyelisziunislians sz laminedssmadauinfianely” daluunanniadndudi Ao

= A o a Yo a v . o a Y =i = |
L@ﬂﬁqﬂmmﬁi‘ﬁﬂl,u?ﬂfﬂmﬁu Wumanu@asune lunisAszuang ﬂﬁ?ﬁ'ﬂtu?ﬂqﬂUﬂﬁzLV]ﬁﬂﬂ’]N 6ﬁﬂ13~l’ﬂﬂ@

A al A £ 1 a Ly % o ° o dl o Y
falluAuAsung vsalll LL[?]ﬂ’]?@ﬂalL'&EIN@‘].I?ZSIE‘JIHV]”I\?@@N AURTHINTINATUIULNDTLILNT AN

X1 260
sz lemilupnille

AMFUANTILFN T WUAINHA (origin) BBE HLFN19TUNAN 90N
anuanANNTIHLE1283 (ownership) Waz@1u1aALAN-(control) Anuuanluda XXVIIl (d f,g,lm,n) 284
GATS datiu agliuinisnidfumnu@emeainuinsnistesdsesa anasgnas s iug lisnisi

1fura9 (owned by) mé’gﬂL;ﬁ?mﬁ@@gnwiéfmmu@mm (under control of) d%3gaLNTNN CRRLYI

*"Ibid., para.3.9.
**Ibid., para. 6.6.
*Ibid., para. 6.10.
®Ipid., para. 6.12.



26

anigandnldiuandemeluaianninig uazaimisiianud@emen i Ausniiesziunis

va a 261
Viansszlemils

De

al

al o % o o Y a e o
) ARAAANUIzALINTTTEiuNIsIRansiseladduaqianiinas AR

el o o o va a calal a ' o 1%
iwninefiuArfesaessiunisliansdsslonindsetszapuiasegiaglstletednuasunnasmiuman
Tudia 22.3 (c) InsreseiunisWansiss Tamhiseusnsainauyniualunia 11 viiaail 1, 7 3 uazh 4
1849 TRIPs Lilasannisssdunislianilsslamiiluananaaadu viraluauanasmaqiuldainnss

a wva

nszin e wreladifanalun19d iR (not practicable or effctive) Tatlsza1aniAsEgiag lsAnA1unis
poulFduANnnasludneuzAinas dexteumatanainisldiaitadelnaansmdnnguunglivane
dsznng Tun

e o

3 d‘ a dd’l o
(1) UszinEasniszniaigall euauninsainisluastianAauannig
Auaniszn1sigailiduinaaitanyilanainisluan EC-Hormones Nlvitszananiasegiaglsy 39
dugnanadeingaanudiensadnul jiiakiaeandesiviusnan siasiinasznisiigaiindededneaes

U

NIRRT UNUAENINABSIAZARIEIANA1TIUAANIBINNTATUAIIZALANNIAE N LAz FaLRe L

' i = o o o vy a a = X62
izmmﬂmmmwmﬂmmmmmﬁ?a‘x\mmﬂmwﬁﬂ?ﬂmﬂuma‘wmamﬁﬂmu

2) ‘ﬂiizLﬁuﬁmﬂémwﬁﬁ@fiﬂﬁumwmﬁ‘Emﬂmmﬂuﬂ?:lﬁuﬁ;m
s1uanTsnaLlFd I Ndn1viTadNA NAnas e 22.3 (b)-(d) LeNIABFENIINEaANTIBIAINLEN 1a
A9 drdszinAaNIEnNaNsIRALTAULN ...(if that party considers that...) ﬁqﬁfuﬁmﬂu@@ﬂﬂﬁ@
sassznAdneruraRiazfiansnnmeuliduaaviennunnanise s eunnlananslifigiuna

NUNU (review) F0NKNITUINANAINAANNUTAINA19%7D bl wan Ik eamsaagaudny ssmatlnemuy
= ° 4 = [ = . o o aa o 1Y °
ARNsETNNNsATUANTuRe Nz lude 22.3 waldwinly sseynnTnnainisiiadudideanlunay

Ae18998 22.3 (b) WA (c) MaauA191 UseindAd gt usan “@IN15aUINUNIY° 523UNISIUANE

a

el (may seek to suspend.concessions...) kNuNazldA197 “@an190” se3un151ians

'
a

tszlamil (may suspend) uaziisda 223 (e) toyalf Wilszmeanfesnisaeaynyaviinisseiunis|ians
dselomidugnvsedinnninnnas asfasuananaNandngana (it shall state the reasons therefore)

v v mLAAL = vy A o SATLEL bald kL.
mﬂuu@\?Lﬂuqq@Wﬁiuﬂqu@UImaﬂqN@qmqﬂiﬂsﬂqﬂﬂqqﬂmﬂ@\‘iLﬂuLWﬂQ@‘V]ﬁLU@Q[ﬂuu?@@‘ﬂﬁﬂ]'}ﬂ?qq (initial

*" Ibid., para 6.26.

® Recourse to Arbitration by the European Communities Under Article 22.6 of the DSU,
Decision by the Arbitrators, EC- Regime for the Importation, Sale and Distribution of Bananas,
WT/DS27/ARB/ECU, adopted 24 March 2000, available on
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para. 37-38.

* Ibid., para. 47.



27

%

\ \ < 64 N [ Y Ao Yo i o
or temporary right) (M1 nsondszmadauWARARAUN1IRaL IFAINED mgapimmmmmuw

a vy A Z 65
‘Wm?mwumummauimﬂummmam’mm’mmnmuu

' £
@ A o

(3) Uszihuidanqinasazanuisanaulfiiuarunlsuse lulu

a1 tRaINadeANA AUl s AU

v

(M) n193edunisldi@ansdszlamidaudn e ldunm sl

ansonszinle vise liifanalunial fiimvee b

£

lunnt eyyalanainisandaetisaning “ldaiunsn

T

nasn e wiu Wusnsaindsemadhaauzandvlifasgnynids wu Adssmadaauzan lddvusnsdiay

a

sodladinienisAnuinisluanennu - munnssdegniuanaz (Schedule of Specific Commitments)

=

Mlszmansnananinliniald GATS Astitlszimaruzanaclianasziunisliansdsclamiviaiusnsaln
5 o« o 266 o o d" LA 2 ea, o : ! | =
pulsisiasgnyndatiuld” danduanand “liifanalun1al s ety desmadisruzanuas
dszmadauipnfinnaldangaluduyadinisduazaianiaasegiadueenamin viewrssgna

westszmaaauzansiasianInisiidnainlssmadiauia fet1ege Gannsseiunnsanssylaad

A o = ' v ' )| 67
1IANUENTUAZAINAT L FAaLIZInAR et AR

1%
=

dmiunisznisngadludsziaiui aynninsainasiudn

Rt Q

dszapuAssgnaglslinisznisiigail 41 nsseiunasli@nsselombiressiunisdJiiRnniusnsnl

¥ o

ngldunme (a121n19A98uA1) warsziunisdianndeyniuianizluaiainisuinisdunenann

U

'
o a a o a

1Ennesunisdnsviaenialsl GATS Telszapniasgiaglslgnanduinasidniusnsdl agluiden

q al

[
o o

- v -~ a aa o a 168
ienames navinlawasinalumeld Juis winaznsziisedssaumsegiagls lupmil

A a

Hanasunanannninnssziunisliansdselaminig

%
=1

uwnesf enenefiludssimansieind@uAnug L (primary goods) waz@uA1nuU (investment goods)

aniszaaumssgiaglsdifudiuaunan Tngliaimsondddudqenlusanladiesiuld dedavan

PN = »

N nasseiunislianadss lomidauivandiuilpanisiiuni#daninsazasnanszn i liausy

* Ibid., para. 55.
6 |bid., para. 57.
*Ibid., para. 71.
*"Ibid., para. 73.
*Ibid., para. 75.



28

o

a X 69 i ) o - o o | )
mm‘luﬂ?:mﬂﬁmmqﬁu Iummxﬁ@mﬂmum?mLﬁTme@mﬂmmLﬁﬂmmmﬁmumimmnmm

a aa o =

dszmaniAsegiaglsudativdndeanin winenannefreiunisdfuiRnuiusnsiiniisedlsraan

a

a I v a . ] o 70 & & o
Lﬂ?iﬁﬂﬂ@ﬂt?ﬂ@ii&lﬂﬂiﬁLﬂﬁ]N'Z\mitﬂﬂﬁlﬂﬂﬁ?@\‘i@@ﬂ"ﬂﬂ\iﬂizﬂl’]ﬂﬁJLﬂ?‘lﬁ”ﬁﬂ@ﬂIﬁ‘ﬂNqﬂuﬂ AANAINNITTNLU

q

= oa o <O o ' = 2 em7l
nsUfiRnNiusnstizesunas uanildansanssinldvise ldne Wiiaualunel i

() mii:f'i’umsﬂﬁu‘”ﬁmmﬁuﬁmtﬁmm GATS luananees

P o o R o yy A | a aea A .
'ﬂuu’ﬂﬂqf]ﬂ@fmqqﬁ]@qﬂu'}ﬂmuﬁf]uuvluﬂquq?ﬂﬂ?quim ﬂ?ﬂiuLﬂmN@iquﬁﬂguﬁﬂ?ﬂvlu

aynalanaanislinatsuinalunisljimiaeendaudn

o A

n9lude n) TneNasunryTnnamnga0913017 (Services Sectoral Classification List) 118 GATS lu
a o o | . - : . - ' I a
A111LFTNN9FUNNTTARN UL (distribution services)  d1tsznaudiag 4 a1andesldun U3n13A1UNNg
W UAUNUATFNY (commission agents’ services) L3N19A11AEY (wholesale trade services) U3N19
v vy |a . ’ inYy 4 A .
ANUEANLAN (retailing services) wazianasinaaiuunsulad (franchising) Tailaiiaisauinsansdagn

Wanizredendned Usnginenanefiadlidnindeyniiianis (specific commitment) unisdln

v
o o=

@IANI e aulALALUANAINEIUNLEANIALANES oﬁ”quummwmmmiﬂm%:ﬁumiﬂﬁﬁﬁmmﬁuﬁmfﬁ

| J a o o | 273
lugnansesauresananuinsdaa e la

(A) N199edun1sUIRn R usN 109 GATS Tuaiunau

wanangILENIsdnamietiuliatsnsanssiale vise linaualuniedjumviel

UANANNANTILINITAIUNITIARINUUNLILAD LONINADT LHNN

a

i@Qnﬁummz‘lumm’m?m@%u%ﬂumﬂmm %4 LFN19AIUFINA (business services) 13n1961UAET

ANWIAN (communications) 13N13ANUNNTAAT 1AL ANTINNNE9LHasiUN19AB&574 (construction

*Ibid., para. 91.

" bid., para. 95.

"bid., para. 100.

72 a o aa < a = 2 a k% b o
NHAUNT wumqm, ARNLART, ﬂ’]ﬁ‘L‘ﬂﬂLZQ?ﬂﬁ?ﬂWU?ﬂW?@Wﬁﬂim@ﬂﬂqﬂlm WTO : 4849LNH

WeaafunguuisuazdeyniWusesdssmalne’, g13a19nguuie Az dfaans

¥1QININNINLNAE, 19 (FTUENE 2542):53.

" Recourse to Arbitration by the European Communities Under Article 22.6 of the DSU,
Decision by the Arbitrators, EC- Regime for the Importation, Sale and Distribution of Bananas,
WT/DS27/ARB/ECU, adopted 24 March 2000, available on

http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para. 103.



29
and engineering) {usiu usvisilionanae s lAdgninludunaz s luyngtluuy (modes) 199019

v a 74 ! A 9 o - | a = o Y a v
1513 nanaAe ‘ﬂ’ﬂaﬂWl&LﬂWWiﬂl@\‘lL‘ﬂﬂqqﬂ’ﬂi‘d’guiﬂm@mﬂﬁL@?I@EIEIﬂLngﬂLLUUﬂ’]i‘ﬂ’]Uﬁ‘ﬂ’]i‘ﬂ’m

a A 1 o o T ! > a a 75
WINLLAL LLaxLﬂmLm'amqmnm‘lugﬂLm‘umﬁ@mmﬂumqﬂa:mmLmzmimwqumﬁumm?

2ty IMRAIN1INAITUILAILTUIN Lananaset luning
FRIfanINITaUANFNaLsznAeEaNIn wnienanesssiunisUiRnuiusnstiluaanauses
GATS arnaliiianansznusieglvivinisaindszaauiasgnag lslluieniines uazenadena iyl
a o U ¥ o dl QIAJ o o U 1 % ! a
wsnnsfananadnegiunisasmulilialszmagulsd FanasnszinfinanardaainesiessuiAsEgniazes
c 3 vo 76 3 = o a o o = %
wnamefetneiinlidn wazmnienainesaziaansziunsUfimnniusnsdianizuneglununisli
a @ ' A o a oa ar = :4J ni ¥
117 ey innaInI9fiud nsldenssiunisUfianiswuensalluienizgluuumnile Tuausideagn

Aullaaznslivnisgduuuauniuldnazling uaziilunisaaniazdfis esaingilsznaunis

a 2 9 a A Ay o a oa o = W7 o ¥ R aa o
Zﬁ’n\l”lﬁ‘ﬂL@?;I\‘illﬂL@‘ﬂﬂiﬁ‘i_lﬁ‘ﬂ’]ﬂugﬂLLUU@M%iNﬂﬂ?Z\‘]Uﬂ’Wﬂ{]UMﬁﬁNWHﬁﬂ?EMLL‘VluVLﬂ AN ANIUARNEIN

LYl

nesriunisUfiRmuiuansiilusanauses GATS lanasonszinlg uarlineiifianalunied i

(@) “anaunisaiiacNiausuieane” Nazseiunisl i

o Sy 2 A 1
ﬁ]quuﬁﬂi‘m%l’mﬂ’)’mﬁlﬂ@ﬂLL@QMﬁ"ﬂiN

29AUsznaUlUNITNANTUNAINFIELIITRIRDIUNI T
aunytasainisnatdnldunesdlszneuiivaneldludae 22.3 (d) () waz (i) Teazldnarafialuan 2

dsziudnll wiluiutayyrinsainisfuisatiinisnasdreswnaneefilsauieuiulszanan

a c aa

" nudung Alagana, “nadladsnisAaiuinisatsisasganeld Wio : deduinmiiaaiy

a

nguuituazdeyniusevsdssmalvner casgrsnguuie auedfArans

9¥nadnIiundnenael, 19 (Aueneu 2542):55.

g‘ﬂLLuumﬂﬁu‘%ﬂwﬁﬁwumif’ﬂu GATS Hpnari 4 gUuuy (mode) faeriu laun nng

ANLEANEINNTHRAY (Cross-border Supply) m&%’au?‘mﬂuﬁ’mﬂﬁ‘zmﬂ (Comsumption Abroad) mi[’%‘]
e gINAUTAT (Commercial Presence) WATNI5I18UTN1289LARANEITNAA (Presence of Natural
Persons)

™ Recourse to Arbitration by the European Communities Under Article 22.6 of the DSU,
Decision by the Arbitrators, EC- Regime for the Importation, Sale and Distribution of Bananas,
WT/DS27/ARB/ECU, adopted 24 March 2000, available on
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm, para. 106.

" Ibid., para. 111.

" Ibid., para. 117.



30

wisegiag sl Tududnuaulsrains nandusinaasunielulszing (GDP) dauutanisnanalunain

= 78
Tan wlusiu

= Py > D , A P
) HN1TNANTUN “ﬂqﬂqﬂq?ﬂqﬂqﬂimﬂqqﬂmﬂ@\ﬁ NNUINH

NM20TA LAZ “ANNNATATYIRIANTIINTANAINAsalszmAd e tus AR udaviTel

Tudszifuil endandnmnda 22.3 (d)() Ussmadremusam

o

¥ 1 v a =2 o o ¥ dl 1) vy a ' a o a
ATADILAAIIN VLm‘wmimwmmmmﬂmmmmmma‘mmﬂ@zmﬂr:hﬂLLWﬂmqﬂmmmmmumwuﬁmmm

a ) P v 79
\ATEgNAT09L s Al U TUE ARLB LAY

anry1IIRaINIglANANTUeNa TN LTE LA TA
184ien9nefuda WindAsygiazesieninesardunisdandaaiflunmeliudn uariinnngeuluagase

naasuuadle o lunssendnadszma wazan1eznisudeiuniewantsuing Asitiadudanannef

a o ' o .80
1FNANTUNNTEFINANTLAD AINDa 22.3 (d) ()

@) Wn13NanTu “mﬁﬂa‘zn@mmLﬂmﬂﬁﬂmmqm”
(broader economic elements) 2a4tlszinAdaauzangnitids il uaz “wansznusdeinsugialae
9q98” (broader economic consequences) 2adiszmeatauianannn1ssziun1s i ansdsslamivge

UfiRmNRusnstivisely

aunlanainiswindl nedlde 22.3 (d)(i) Wey o & 19
ﬂ?:mﬁﬂ]ﬁmumﬁl,mquﬁmmi 2 1l3xn13 TAwA (1) ANNANRUS (relation) 72191989A L9 NaLIUDS

v a oA

wswgnalausanteslszmelaauraf AunInsnisestlssimaliguinndugnandudniinisinligey
WBedszlaai (nullification and impairment) a8 asn1s2e9lssmad nauiaRsanaane lEinNase
Lﬂiﬂgﬁwmﬂixmmumﬁ@ﬂ'mﬂi (2) ANNENAUTIENINHANITNLIABLATHFNA 1AL Veszinatlne

¥ o | A o Yo o o a oa o = 2
LWNAR M’]ﬂﬂﬁ‘zlﬂnﬂﬁjqﬁmuzﬂﬂL@ﬂﬂ?:\‘luﬂ’]ﬁ‘IM@Wﬁﬂ?xIﬂ‘ﬁuuﬁ‘@ﬂ{]ummqﬂwuﬁﬂ?miu@qmqﬂi‘@ﬂqqﬂmﬂ
= o 81
ALAEIINL

A a

%qL;Jfawma“rmmwiu'thﬁﬂuﬁummizuuLﬂmﬁﬁwm

dszmaginmaniieninnefuans angtnnainsasiaauindiienaaeslagnatsunganisnia

" Ibid., para. 122-125.
" Ibid., para 128.
*Ibid., para. 129-130.
*"bid., para. 133.



31

a

. nl v v 82 v Y = A e o v
NAMNALTUUTRELLA LL'Z\I?J@?:‘]JVLWN ANIUNITULF B LIUNEINENLENINABSAZAIN19092IUN9 MAENE

- a oa o 83
dselembizasnfiRauiusnatidunnnunnaals

¥ dl ! ¥ v = d” 1
LAZAVELURNANNANINTITINAU @Hﬂgﬁtﬁlﬁ!@ﬂﬂ’]i‘@ﬂﬂﬂﬁﬂ’]’]

wnameflAUfiRnuaninaeiude 22.3 asudon uaridnsvinnismeulslnessiunisUimniuius

Ny 284
ﬂ?m‘ﬂ’]ﬂﬂqflﬂmﬂ@\ﬂﬂ

1 ¥
A a o

WanaisuiATannteseyy1tngainisluam EC-

Bananas YNA9AAWAY IHAUNANNITUAZ LI ARAITL

a =2 o al dl [ ay v
n) NIRRT A LA RN EN LAl e T AR L6

(%
a

[ < ¥ o 1 g [ a v 3
U ﬂimuu@umﬂmr;;mmﬂmwmniqm QgﬂﬂﬂLﬂuﬂ’)']NLﬂEIM’]EIELUVI’Nﬂ’]’iﬂ’]‘izﬁ'J'Nﬂ‘JzL‘Vlﬁ

a7

dhaguzannulseinAdauwARLNYY 598 Uzl raausanas i a1 81908 AR E9ENI9NIg

AT AL BT AR UL SN ARUNN TN AN AL NIA SN AN T8 22.6 Teusatingle

3. o X « Xam
aaiaulasesaiansilsziiuil frenisfieyqnlngains
wilauen “neinliide o selomdlsddnlnenensevsanissan” sudwmwnlunisilasadiialilssme

1 £
a 3

aunanAalinAANIREUNLAINAILNLANANDNAUNIFNIENNEY ANNA N g e XXII:1 ARIWN G
1994 LAYda 3.3 WIANLN 1A% BANAINILALAIINIR BN NATUINIAIUILIEAUNITF2IUEANS
dszlembiresndfimnniusnsi lude 22.6 2egasdalay Ided1edniau nanake dszimafiazidn

Wulsemadilasnd wisagponudisnainluah anaendumnnnisnsgiiaeslssmadgnilasnalififacg

Raunelnamsavizalagsanwilszmanuile wadssmalnsauzannazaiunisssiuansdselominse
a oA [ = ¥ £ 3| Iﬂl Yo = 1 :J/ d” 4 3|
andfimnniusneiils avsesdulssmanldiuanud@amalagnsariniu uazuwananiidadunis

azyiaunauan Equivalency lude 22.4 vasaauidnlas duae e lidszmagaundnflduaanudanng

A ]

Tasunisidiananaanudauan lasulinauaugdanindni wazuanainigaiunislsuildlssne

al

annanasFasiunsimzarian i lfsuaoudevnaannisazilpiuansianeas

o e o v = a - 2 o
a) ‘M@ﬂmmmmmnumﬁm‘ummm.lizimummmﬂgum

[
o A

puusnstiduanavisedinauanas augrlasainsldanmanlifan

* Ibid., para. 135.
*Ibid., para. 137.
*Ibid., para. 138.



32

o o v A 9 =
- ﬂ’]i‘ﬂﬁ‘z‘ﬂ’ﬂ,@‘ﬂL‘i‘?;lﬂ'}’ﬂlqﬁ\lﬂqﬂ]’m‘é‘ﬂﬂﬂﬂﬂ’l’mﬁ]ﬂ@ﬂ Iuﬂi‘m

]
a 1

finmsnsetnalagnilsreslszmAgundnielfiinranu@avnasetlszmaauninaunanaysyine
fuiunisazilasiaiusnsdiluauananianisduanaaiit vianataaian wianiu ayyitanainig
Idanananlddn mmw‘ff@mwmﬂmmqmiﬁﬂﬁﬂixmﬂc]qmumﬁvgnﬂixmﬁ%mmim:ﬁuﬁm%
derlamivizesndJiimnniusnsiilininde 22.3 (a) ldun nnmmmsﬁmazvgnmwmnmﬁﬁmi
anaudnlszinAthaunafaziianusnsl Ingliaiudeadadedndsemadesuzanumazilszing

¢ a 1% A o ! A 1
"l,m‘ummLz@ﬂmﬂummﬂ’wmwammmnmmnmqm@iu

o d’l [~ d’j 3| o 1 ° dv ¥
AT A lulsziauilidunisadnseainAmainlude n)
gaduilsvifuiansnniiiediu nanone Watlszinadiaauganilsvinaniiaigadlddnaulauaanude
walnenaaINuInINIsLedtsTmAl auiAR LariAnENanTssiuans s Tumivrendjimmnuius

= ¥ 7 % :’/ 1 A v v =
nasdanANlude 22.6 183p2mdlaY was Tudunausenn Ae TauANITAeLifazndIe9iNe e
au1tmsaNsarasn lundninueinAeud e uaa1e na19Re Ussmadisruzanynilssmaay
aunsanau s lietnindaea9enan sedmaneusalngainisluaman o diuseneilll I luntauds
dll a ° o o ¥ o0 aa o agl/ = L dd‘ o o
Waia17oun Ty NN o1l E AN RINM U LAY wuaA1aHadelaridssTominanlunandssmaniag
o i o o o Y o o o = ! e
Waunane < UssinAsaniuilesdesdssmaimunudn weasandsemanidaimunaadularuzani
waepaNnnsviuanalssludlalugeuwannineensan wazreuwanisssiuansselagiines
dszinadaruzanagazaisanaunudesessasan ldinneiuniuAssgiaseudnatlssme

deurAnuwmazdssmaiulsumatiauwiam L

- pannauatlunagayaa lineulfduainn Tulsviauil

ayyrlanaInslinansuaetiazeae aeusinsszduansyssleniviesn iR R usnaiiluanan

o q

wraluAnumnasAnesluaniee ldarnnsanszinls viseldnelmaanalunial §us weeld anaunisal
= 1% A 1 dJ o a g’/ ¥ @ a ' o ' a
favuiausanenielyl vas Tandaninusilunisiasundudutiowndeiassaunnsaiull uusazas

¥

winuseyyrtanainisuaaidandnsaglinnudAyiugauenaassgiassndnadsemedeturas
= o | 9 = g | o | PRy a o
Wheuweuiugiusaeslszmadiguipnduadaamin dupetsumalgsuz AR NIan U NIATHTRAT
¥ ! [ = 1 o A = =R -dl v v o a a e A a wva
peend1lszmal g TurARet1aNINara1 NI AL g R NAessIuAn s Tumivzeand]) TR
s 2 A v P i I dd‘d a ' a o
mniusnsiidanantvizednanuanaslidandndssmed e auz AR nlgn e N LA AA RNl

vrawmtandnlsemalnauiad sailunisieelsslonifelssmAnifanmunasadiulsds



33

A57199 2 aguannisseivanaisslaguniand JuRmunusnstianmdunuas

AYUNAANINIG

ngod

UANNITAHNUUIRNTUIALBIDYYIARRINIG

n39eduans s lamivizaan

UfiRmNRusnsiiluanan

a o k7

WEINNY 28 22.3(a)

a 4
nMaznN1TNgau
UszmethaunpafgauidnUsemeadnaauzannssnin1sinsade 22.3 (a)

a

Uszmad Uy ARRGAUTNIEALANNAINE LATITNITANUINIIEAL
e dudnalsetaml
@ a a 4
mﬂULﬁlﬂﬂqiﬁgﬂﬂﬂﬂﬁﬂﬁﬁtﬂ?ju
al d' o [ o v o a a v [~ al
AHLAL N ENWINIANN T ALNNTredLANaUse Temisaalumanuide
Adl a d’f v 1 ) = | v
PeNNATRIUNNNIIANTEUIe s Ae e TR AR wazUsEmAE LA AR
YBUIRZINN1IAINANNID 2 UAN T U Temi] Aeaeunana1nisAn

v a '

& P | v = ° ' o e
NN ZEN ] Vlﬂﬁ‘mﬂthﬂLL‘Wﬂmuﬂmm@umﬂ?:mmﬂmmmﬁ@@\iﬁm‘wuﬁ

al

=

natu
] % v o a a % o = v o a a
VLNEHEQ’WMSLV??&QUZQV] silazlamidliuananisAnue NUEYTTIENITTENLANT

lgeTerml

el ol

Usziwademuze pldfesinud i uTydaanissuans s Taning
yarInsfnlulnagendngarirndamenlssmedatuean 1H3y

uriaziaensziudnsusylamilfianzluyarmnudamennulazuwin

3434

n97:duANs sy lamivizean

UfiRAsusnstidmans
A v 3

LAZ/ATRTNINANNANAY 1D

22.3(b) - (f)

a 4
5NN
Uszimadnauipfdnsznsigailin nssviuansisslamhisesnd jin
ar IS4 A £ ?/ £ o Yy 1
AINAUENITITNNANTT Uaz/viTe dnANaNasil v la e wasla
inaraluneijis
Qv _\

NANNITNAITUN
nssriuansdssleniidesntfiRmuiusnsilluaranmesfiuiul
arnsani b vise lfanalunieljiR vivels
nassiuansdsglembiasnlfimaniusnsalluaiznauaesaanuen
avpeniuiuliannsoinld viseldinaualunisl jusvsels

v ~ A o a a - A a aa o

anunsniinausuiesneiazsriuanslsslamihivesnd JumRnuius

Sy A 1
nstiduAuAnagzeld
= a P P al A a
HnsfiansaunanaanisAne liAMNANAINLGIRNITATIER WAz AN
o 1% Y o | ' U = 2 A 1
AdtyreanznsAndananasadssmadeauzan udavisaly
finsiansunesdlszneauresAssgialaasan (broader economic

elements) aasilszmararuzanngninidall uaznansenusa




34

Lﬂii&gﬁﬁﬂmmfm (broader economic consequences) 184915zinANNe

v a o yva a o A a va o a A 1
LLWﬂﬁ@’]ﬂﬂ’]‘ii‘zﬂllﬂ"]ﬂﬂﬂ%ﬁﬂﬁ‘ziﬂﬁ]uﬂﬁ‘@ﬂﬂulﬂWWNWMﬁﬂ?MM?@VLN

2.2 nmsnaulanenisaluanlszinanliinnsazilinnuansal (Non-Violation Complaint)

uanannaaalnlsemadilasannaindnednlsemaauninauasiinRusnatlan
dszmAan@ndaannsniaplszianlddnisasidaiusnsdiidngnszuaunisssivdeininaesesdnig
nafnlanls TnaenAayamed dselemimilszimanuaznelauarnanuanasnigldaeuianaiudi

Tas Tdmemsavzanisden lagnunlingdenie wiseponunensauiazussging s aafaesnuaNadn

¥

nanagninraeinenaainnimnaznale 9 vesdszmaann@nggniles lddinsnssinduazdasianinumn

o ] = | @ 85 & o = X , N o A ao Ao
@Qﬂ\iﬂ@qﬁ]ﬂﬁ‘@i?\lﬂmqﬂ sﬂ\ﬁﬂqﬁ‘ﬁ'ﬂﬁﬁ"ﬂqLﬂuﬂﬁﬂ?ZLﬂwuquLmﬂmq\?qqﬂﬂﬂmqiﬂ[ﬂﬁ\?'ﬂ ﬂﬂm@iﬂﬂﬂﬂqiﬂ@qq
P a o = o = i 9 = o o Ao a o N @
AWINASLHNANUTNTTU ﬂﬁzmﬁg‘lﬂmﬂm\lﬂ;mH\‘mN’1811/1Nﬂﬂ?ﬁ‘xﬁﬂﬂ’]ﬁ‘ﬂﬁ‘z%ﬁ%ﬂ’]\‘imﬂzLNmwuﬁﬂimtﬂu
o o ) = | s A N Al % o =
BAUALILLTN ﬂ']uﬂqiﬁﬂﬂﬂq@uiﬁﬂwﬁLquLﬂqumﬁ'ﬂf]?'ﬂuﬂU?@\? @qﬁﬁ'uﬂ?mmﬂizwlﬂEQﬂﬁﬂQLLﬂzQﬂmﬁ@u

' o Iy | o a a o = 86
Tiuiaaliamsnsziunisnssianinanals uaznissziunislidnslsclambadunadengaine lu

a = = Ny - \ Ay My A o o o
°].|me]ﬂﬂﬂﬁ‘zLﬂV]vLﬂJNﬂqﬁ‘ﬂxLNﬂWuﬁﬂﬁ‘muu '&gmﬁg\mu’mﬂlmmiﬁmﬂmiﬂm’agwnﬂﬁz\mmimﬁ:wmuﬂ@

A udamauilszmagilesan wWesainuinisnssinaaslssmadgnilesazlffunisiiadadina

{9 & o = o

WiAnaudenesenalsslaginglsinounnasiinandes viadnaansauneneniazussging

]

]
1= a

dszasFaasanunnadfinny usilszmadgnilesanilddniinasfessriunisnssinine Wiiaaauds

¥

o ! = ey X o a 2 e A ey ] = o a o
NIEUAINAII eﬁﬂummmuuﬂmxgwfﬂ’]ﬂm NTIDANANTNANTIUIGNT T LWAILLANTIU %mm@uwﬂizmﬁa
o o ' o ' ' = . 87 ¥ X
gnilesdfudgeanisnsviniianainne lasaniusend1agnatl (make a mutually adjustment) Wnu 7193l
Sy A % = o = = = e |
ﬂ’]TL?ﬂﬂT@\TﬂqL‘aﬂ‘Vl’]ﬂuUQ’]Lﬂu@quﬁu\?ﬂ@Qﬂ’]?ﬂ?ULﬂ@ﬂuLWﬂﬂquW\TW'ﬂﬂl@TQNﬂuﬂl'ﬂqnﬂﬂJqﬁl (mutually

satisfactory adjustment)”” it

* DSU, Article 26.1

** Ibid., Article 3.7
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Alcoholic Beverage, WT/DS8/17, WT/DS10/17, WT/DS11/15.
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% Dispute Settlement Body Annual Report 1999, WT/DSB/16, 12 October 1999. Dispute
Settlement Body Annual Report 2000, WT/DSB/21, 27 November 2000. Dispute Settlement Body
Annual Report 2001, WT/DSB/26, 12 October 2001, available on
http://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm.

* Terence P. Stewart, Editor, The GATT Uruguay Round : A Negotiation History (1986 -

1992) Volume 1l : Commentary, Kulwer. Law and Taxation Publishers, Derenter, The Netherlands,

1993. pp 2726-2727
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(1) dnmaizvinllaeanisssidafinam (the nature of dispute settlement)

2) msr??mm:é’ﬁmsmw (the establishing of panels)

(3) n3UfiReuLeIAMEENaNI (the work of panels)

(4) UV]U’]V]‘IJ@\‘iﬂmxmum?‘meﬁ(the role of the GATT council)

(5) m@ﬂﬁﬁﬁmmﬁﬂﬁmaummmwﬁﬂ@wmﬂ (implementation of panel reports)

(6) ANAINITnlunIsdgnazuaunissriudafinanaesdssimAn AW m U (equal

access for small trading countries to the GATT dispute settlement system)

(7) miﬁmuéqwﬂm@'m’mrﬂwﬁmu (involvement of interested third parties)
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*Ibid., pp. 2754 - 2759.
* Omnibus Trade And Competitiveness Act of 1988, Section 1301 (d) (3) (b)

°" Terence P. Stewart, Editor, The GATT Uruguay Round : A Negotiation History (1986 -

1992) Volume Il : Commentary, pp. 2761 - 2762.
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*Ibid., pp. 2777 - 2888.
* DSU., Article 23.1.

100

Ibid., Appendix 1.
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75

BUNTEUIUNITTENUTRANWINTBIUNAS Baz]AYARlanIANAEANITIAYINAITILSE UTBUUI

nszuaunislvdiaslaaludunauls q vasnszuaunssziudannin®

o Y = v o gy o o v ¥ a '3 v
uaziaaudnlad AnatieAuld nlingsuaunissziudanninaasasAnisnisAnlan

= @ o o o 1% o a X | v v a a
HAIMNTIALT LL@Z“IJ@@‘]jEme’]T‘]Jﬁ‘ll%’]\‘mﬁiﬁ“l_lﬁ‘ﬂx’ivl,ﬂvlﬂ ‘&ﬁi‘ﬁsﬂLSJﬁ‘ﬂ’]“NVLNﬂ"I@‘ﬂWQﬂQWNm@Hﬂ?Z@V]ﬁﬂW‘W

v v a = v o A v Ty 2 o a
ﬂ@ﬂﬂi‘%u’)uﬂ’]i‘?zﬂﬂﬁl’ﬂwwq%LW@I‘TEN’][ﬂﬁ‘ﬂ’]ﬁ‘[ﬂ’mﬂgﬂm’?ﬂﬂ’]?ﬂ’]L'W’ﬂﬁl’ﬂ‘].lIﬁl‘]Ji‘ZﬁL'V]ﬂ@ﬂ’]‘ﬁ%ﬂu@&m‘ﬁﬂ‘ﬂ@ﬂ

I3 v v X o a 1 ' v o A ¥ a v
'ﬂ\‘iﬂﬂ’]i‘ﬂ’]i‘ﬂqiﬂﬂiﬂ@ﬂ[ﬂ@iﬂ Tun1sd '&Miﬂ’ﬂLNi‘ﬂ’]’ﬂ']\‘I’J’]VLﬂNﬂQWNWﬂWHWNﬂ@QﬂuNFL‘ViLﬂﬂﬂ’]i‘[ﬁl’ﬂ‘].lt[ﬁm’ki

1
a o

%3 1 o k7 1 % ¥
n1gAdmsavaninst ANl Tnaumns 3511(a)(2) ANNHUNEIATEAITHANAININNTTAN

o v o

a1g3n48 (Uruguay Round Agreements Act : URAA) létityalfiuses gdan1sUjumauaaduatnua
# (Statement of Administrative Action : SAA) ﬁizuyﬁﬂmm'fﬁmaﬂﬁﬁﬁmummﬂiLmum?ﬁﬂuﬁu‘ﬁ'%
ﬂﬁﬁﬁmﬂﬁmﬁumzﬁﬁLﬁ'm%mfﬁvummmnmm\im?é’w@umniﬂ“ Tneludauaaanisaniiunszuau
sz iudefinimniantsdnssidnsszme Tutlssiiunnsdfifeedestuanunnasnigldnseuesdnig

nsdnlan SAA fssyuualfineadautig dadsznas Teun

- N9z uANTIZ LT NNAN ANNUA NN T URIAH LD 1A

- MANIHAdEd (that) AN ez AR UEN stlvTe L IasAnEn1enisAntesansy
23N 1A aAA AR LNUALIHTIUIBIA I RA1TNUTAIANIRATOUN
grasndivadfnsseiudeinmeaniuusn

Aﬂl & o % = o (=3 1 = v U ¢4

- leesAnssziudeinanaenFusRANinluwiarAfLad azdeelRinan

dszinadautendfirnsatuisinvzeAdanieluivusssazinanmunzas
o d‘ ¥ v v o 1 o v a v U
- wnnuuesTaznaniwNnzan IaRawiull i lianunsasziudeinanle 19

e IReIAnIssiutaRnImannIsnaulinaanisdn

o

section 3512(d) 2B4NJUNIETIAIEANANAINIIN9ANTRLgINTR Iy alRd) SAA

=

farndrAny lugunidunisuansasugannneneiunisdjaAniinnaeadmidni (authoritative

o

. o a = o - 2 oa v @)
expression) ﬂﬂﬂ@ﬂiﬂ@LN?ﬂ’WLﬂ‘F;I'Jﬂ‘]_Iﬂ’]i‘LLﬂZ\]WJ’WN‘MN']EIV?@ﬂ’]ﬁ'ﬂﬂﬂﬁﬂqﬂﬂlﬂiﬂﬂ[ﬂ’m ATTNANAININ

1% o o z:ll A ¥ < o J
NITANTALE TN LASATNNHUNTEAULU SL‘Lm?m%Nﬁﬁyﬂ’]‘ﬂ'ﬂ@\iﬁﬂﬂlu'&’ﬂ\?ﬂ?‘SLﬂu@\‘m@’VJ Tunszuaunig

ATIR@aLNINAA (judicial proceeding)”

* Terence P. Stewart, Editor, The GATT Uruguay Round : A Negotiation History (1986 -

1992) Volume Il : Commentary, p. 2789.

o Uruguay Round Agreements Act, Pub. L. 103-465, Title 19, Chapter 22, 19 U.S.C. section
3511(a)(2).

% Uruguay Round Agreements Act, Pub. L. 103-465, Title 19, Chapter 22, 19 U.S.C. section
3512(d).
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% United States — Trade Act of 1974 (as amended) Section 304(a)(1), 19 U.S.C. section

2414(a)(1).
SEC. 304. DETERMINATIONS BY THE TRADE REPRESENTATIVE.

(a) IN GENERAL.—

(1) On the basis of the investigation initiated under section 302 and the
consultations (and-the proceedings, if applicable) under-section 303, the Trade
Representative shall—

(A)-determine whether—
(i) the rights to which the United States is entitled under any trade
agreement are being denied, or
(i) any act, policy, or practice described in subsection (a)(1)(B)
or (b)(1) of section 301 exists, and
(B) if the determination made under subparagraph (A) is
affirmative, determine what action, if any, the Trade Representative should take

under subsection (a) or (b) of section 301.
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SEC. 301. ACTIONS BY UNITED STATES TRADE REPRESENTATIVE.

(a) MANDATORY ACTION.—
(1) If the United States Trade Representative determines under section 304(a)(1)
that—
(A) the rights of the United States under any trade agreement are being denied;
or
(B) an act, policy, or practice of a foreign country—
(i) violates, or is inconsistent with, the provisions of, or otherwise denies
benefits to the United States under, any trade agreement, or

(ii) is unjustifiable and burdens or restricts United States commerce;
the Trade Representative shall take action authorized in subsection (c), subject to the specific
direction, if any, of the President regarding any such action, and shall take all other appropriate and
feasible action within the power of the President that the President may direct the Trade
Representative to take under this subsection, to enforce such rights or to obtain the elimination of

such act, policy, or practice.

Actions may be taken that are within the power of the President with respect to trade in any goods or

services, or with respect to any other area of pertinent relations with the foreign country.

(2) The Trade Representative is not required to take action under paragraph (1) in
any case in which—

(A) the Dispute Settlement Body (as defined in section 121(5) of the Uruguay
Round Agreements Act) has adopted a report, or a ruling issued under the formal
dispute settlement proceeding provided ‘under any other trade agreement finds,
that—

(i) the rights of the United States under a trade agreement are not being
denied, or
(ii) the act, policy, or practice—
(1) is not a violation of, or inconsistent with, the rights of the United States,
or
(1) does not deny, nullify, or impair benefits to the United States under

any trade agreement; or
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(B) the Trade Representative finds that—

(i) the foreign country is taking satisfactory measures to grant the rights of
the United States under a trade agreement,

(ii) the foreign country has—

(1) agreed to eliminate or phase out the act, policy, or practice, or
(1) agreed to an imminent solution to the burden or restriction on United

States commerce that is satisfactory to the Trade Representative,

(iii) it is impossible for the foreign country to achieve the results described in
clause (i) or (ii), as appropriate, but the foreign country agrees to provide to the
United States compensatory trade benefits that are satisfactory to the Trade
Representative,

(iv) in extraordinary cases, where the taking of action under this subsection
would have an adverse impact on the United States economy substantially out of
proportion to the benefits of such action, taking into account the impact of not
taking such action on the credibility of the provisions of this chapter, or

(v) the taking of action under this subsection would cause serious harm to

the national security of the United States.

(3) Any action taken under paragraph (1) to eliminate an act, policy, or practice shall
be devised so as to affect goods or services of the foreign country in an amount that is
equivalent in value to the burden or restriction being imposed by that country on United

States commerce.

(b) DISCRETIONARY ACTION.—If the Trade Representative determines under section
304(a)(1) that—
(1) an act, policy, or practice of a foreign country is unreasonable or discriminatory
and burdens or restricts United States commerce, and
(2) action by the United States is appropriate, the Trade Representative shall take all
appropriate and feasible action authorized under subsection (c), subject to the specific
direction, if any, of the President regarding any such action, and all other appropriate

and feasible action within the power of the President that the President may direct the
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Trade Representative to take under this subsection, to obtain the elimination of that act,

policy, or practice.

Actions may be taken that are within the power of the President with respect to trade in any
goods or services, or with respect to any other area of pertinent relations with the foreign

country.

(c) SCOPE OF AUTHORITY.—
(1) For purposes of carrying out the provisions of subsection (a) or (b), the Trade
Representative is authorized to—

(A) suspend, withdraw, or prevent the application of, benefits of trade agreement
concessions to carry out a trade agreement with the foreign country referred to in
such subsection;

(B) impose duties or other import restrictions on the goods of, and,
notwithstanding any other provision of law, fees or restrictions on the services of,
such foreign country for such time as the Trade Representative determines
appropriate;

(C) in a case in which the act, policy, or practice also fails to meet the eligibility
criteria for receiving duty-free treatment under subsections (b) and (c) of section 502
of this Act, subsections (b) and (c) of section 212 of the Caribbean Basin Economic
Recovery Act (19 U.S.C. 2702 (b) and (c)), or subsections (c) and (d) of section 203
of the Andean Trade Preference Act (19 U.S.C.-3202 (c) and (d)), withdraw, limit, or
suspend such treatment under such provisions, notwithstanding the provisions of
subsection (a)(3) of this section; or

(D) enter into binding agreements with such foreign country that commit such
foreign country to—

(i) eliminate, or phase out, the act, policy, or practice that is the subject of

the action to be taken under subsection (a) or (b),

(ii) eliminate any burden or restriction on United States commerce resulting
from such act, policy, or practice, or

(iii) provide the United States with compensatory trade benefits that—
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(1) are satisfactory to the Trade Representative, and

(I1) meet the requirements of paragraph (4).

(2)(A) Notwithstanding any other provision of law governing any service sector
access authorization, and in addition to the authority conferred in paragraph (1), the
Trade Representative may, for purposes of carrying out the provisions of subsection (a)
or (b)—

(i) restrict, in the manner and to the extent the Trade Representative determines
appropriate, the terms and conditions of any such authorization, or

(i) deny the issuance of any such authorization.

(B) Actions described in subparagraph (A) may only be taken under this section with
respect to service sector access authorizations granted, or applications therefor
pending, on or after the date on which—

(i) a petition is filed under section 302(a), or
(i) a determination to initiate an investigation is made by the Trade

Representative under section 302(b).

(C) Before the Trade Representative takes any action under this section involving the
imposition of fees or other restrictions on the services of a foreign country, the Trade
Representative shall, if the services involved are subject to regulation by any agency of
the Federal Government or.of any-State, consult, .as appropriate, with the head of the

agency concerned.

(3) The actions the Trade Representative is authorized to take under subsection (a)
or (b) may be taken against any goods or economic sector—
(A) on a nondiscriminatory basis or solely against the foreign country described
in such subsection, and
(B) without regard to whether or not such goods or economic sector were

involved in the act, policy, or practice that is the subject of such action.
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(4) Any trade agreement described in paragraph (1)(D)(iii) shall provide
compensatory trade benefits that benefit the economic sector which includes the
domestic industry that would benefit from the elimination of the act, policy, or practice
that is the subject of the action to be taken under subsection (a) or (b), or benefit the
economic sector as closely related as possible to such economic sector, unless—

(A) the provision of such trade benefits is not feasible, or
(B) trade benefits that benefit any other economic sector would be more

satisfactory than such trade benefits.

(5) If the Trade Representative determines that actions to be taken under subsection
(a) or (b) are to be in the form of import restrictions, the Trade Representative shall—
(A) give preference to the imposition of duties over the imposition of other import
restrictions, and
(B) if an import restriction other than a duty is imposed, consider substituting, on

an incremental basis, an equivalent duty for such other import restriction.

(6) Any action taken by the Trade Representative under this section with respect to
export targeting shall, to the extent possible, reflect the full benefit level of the export

targeting to the beneficiary over the period during which the action taken has an effect.

(d) DEFINITIONS AND SPECIAL RULES.—For purposes of this chapter—
(1) The term "commerce'”includes, but is not limited to—
(A) services (including transfers of information) associated with international
trade, whether or not such services are related to-specific goods,-and
(B) foreign direct investment by United States persons with implications for trade

in goods or services.

(2) An act, policy, or practice of a foreign country that burdens or restricts United
States commerce may include the provision, directly or indirectly, by that foreign country
of subsidies for the construction of vessels used in the commercial transportation by

water of goods between foreign countries and the United States.
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(3)(A) An act, policy, or practice is unreasonable if the act, policy, or practice, while
not necessarily in violation of, or inconsistent with, the international legal rights of the

United States, is otherwise unfair and inequitable.

(B) Acts, policies, and practices that are unreasonable include, but are not limited
to, any act, policy, or practice, or any combination of acts, policies, or practices,
which—

(i) denies fair and equitable—

() opportunities for the establishment of an enterprise,

(1) provision of adequate and effective protection of intellectual property
rights notwithstanding the fact that the foreign country may be in compliance
with the specific obligations of the Agreement on Trade-Related Aspects of
Intellectual Property Rights referred to in section 101(d)(15) of the Uruguay
Round Agreements Act,

(1) nondiscriminatory market access opportunities for United States persons
that rely upon intellectual property protection, or

(IV) market opportunities, including the toleration by a foreign government of
systematic anticompetitive activities by enterprises or among enterprises in the
foreign country that have the effect of restricting, on a basis that is inconsistent
with commercial considerations, access of United States goods or services to a
foreign market,

(i) constitutes export targeting, or
(iii) constitutes a persistent pattern of conduct-that—

(I) denies workers the right of association,

(I1) denies workers the right to organize and bargain collectively,

(1) permits any form of forced or compulsory labor,

(V) fails to provide a minimum age for the employment of children, or

(V) fails to provide standards for minimum wages, hours of work, and

occupational safety and health of workers.
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(C)(i) Acts, policies, and practices of a foreign country described in subparagraph
(B)(iii) shall not be treated as being unreasonable if the Trade Representative
determines that—

() the foreign country has taken, or is taking, actions that demonstrate a
significant and tangible overall advancement in providing throughout the foreign
country (including any designated zone within the foreign country) the rights and
other standards described in the subclauses of subparagraph (B)(iii), or

() such acts, policies, and practices are not inconsistent with the level of
economic development of the foreign country.

(i) The Trade Representative shall publish in the Federal Register any determination
made under clause (i), together with a description of the facts on which such

determination is based.

(D) For purposes of determining whether any act, policy, or practice is
unreasonable, reciprocal opportunities in the United States for foreign nationals and

firms shall be taken into account, to the extent appropriate.

(E) The term "export targeting'" means any government plan or scheme consisting of
a combination of coordinated actions (whether carried out severally or jointly) that are
bestowed on a specific enterprise, industry, or group thereof, the effect of which is to
assist the enterprise, industry, or group to become more competitive in the export of a

class or kind of merchandise.

(F)(i) For the purposes of subparagraph (B)(i)(ll),-adequate and effective protection
of intellectual property. rights includes adequate and effective means under the laws of
the foreign country for persons who are not citizens or nationals of such country to
secure, exercise, and enforce rights and enjoy commercial benefits relating to patents,
trademarks, copyrights and related rights, mask works, trade secrets, and plant
breeder's rights.

(ii) For purposes of subparagraph (B)(i)(IV), the denial of fair and equitable

nondiscriminatory market access opportunities includes restrictions on market



184

access related to the use, exploitation, or enjoyment of commercial benefits derived
from exercising intellectual property rights in protected works or fixations or

products embodying protected works.

(4)(A) An act, policy, or practice is unjustifiable if the act, policy, or practice is in

violation of, or inconsistent with, the international legal rights of the United States.

(B) Acts, policies, and practices that are unjustifiable include, but are not limited to,
any act, policy, or practice described in subparagraph (A) which denies national or
most-favoured-nation treatment or the right of establishment or protection of intellectual

property rights.

(5) Acts, policies, and practices that are discriminatory include, when appropriate,
any act, policy, and practice which denies national or most-favoured-nation treatment to

United States goods, services, or investment.

(6) The term "service sector access authorization" means any license, permit, order,
or other authorization, issued under the authority of Federal law, that permits a foreign

supplier of services access to the United States market in a service sector concerned.

(7) The term "foreign country" includes any foreign instrumentality. Any possession
or territory of a foreign country that is administered separately for customs purposes

shall be treated as a separate foreign country.

(8) The term "Trade Representative' means the United States Trade Representative.

(9) The term ‘interested persons", only for purposes of sections 302(a)(4)(B),
304(b)(1)(A), 306(c)(2), and 307(a)(2), includes, but is not limited to, domestic firms and
workers, representatives of consumer interests, United States product exporters, and
any industrial user of any goods or services that may be affected by actions taken under

subsection (a) or (b).
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SEC. 302. INITIATION OF INVESTIGATIONS.

(a) PETITIONS.—
(1) Any interested person may file a petition with the Trade Representative
requesting that action be taken under section 301 and setting forth the allegations in

support of the request.

(2) The Trade Representative shall review the allegations in any petition filed under
paragraph (1) and, not later than 45 days after the date on which the Trade

Representative received the petition, shall determine whether to initiate an investigation.

(3) If the Trade Representative determines not to initiate an investigation with respect
to a petition, the Trade Representative shall inform the petitioner of the reasons therefor
and shall publish naotice of the determination, together with a summary of such reasons,

in the Federal Register.

(4) If the Trade Representative makes an affirmative determination under paragraph
(2) with respect to a petition, the Trade Representative shall initiate an investigation
regarding the issues raised in the petition. The Trade Representative shall publish a
summary of the petition in the Federal Register and shall, as soon as possible, provide
opportunity for the presentation of views concerning the issues, including a public
hearing—
(A) within the 30-day ‘period beginning on‘the date of affirmative determination
(or on a date after such period if agreed to by the petitioner) if a public hearing
within such period is requested in the petition, or
(B) at such other time if a timely request therefor is made by the petitioner or by

any interested person.

(b) INITIATION OF INVESTIGATION BY MEANS OTHER THAN PETITION.—
(1)(A) If the Trade Representative determines that an investigation should be

initiated under this chapter with respect to any matter in order to determine whether the
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matter is actionable under section 301, the Trade Representative shall publish such

determination in the Federal Register and shall initiate such investigation.

(B) The Trade Representative shall, before making any determination under
subparagraph (A), consult with appropriate committees established pursuant to section

135.

(2)(A) By no later than the date that is 30 days after the date on which a country is
identified under section 182(a)(2), the Trade Representative shall initiate an investigation
under this chapter with respect to any act, policy, or practice of that country that—

(i) was the basis for such identification, and
(ii) is not at that time the subject of any other investigation or action under this

chapter.

(B) The Trade Representative is not required under subparagraph (A) to initiate an
investigation under this chapter with respect to any act, policy, or practice of a foreign
country if the Trade Representative determines that the initiation of the investigation

would be detrimental to United States economic interests.

(C) If the Trade Representative makes a determination under subparagraph (B) not
to initiate an investigation, the Trade Representative shall submit to the Congress a
written report setting forth, in detail—
(i) the reasons for the determination; and
(i) the United States economic interests that-would be adversely affected by the

investigation.

(D) The Trade Representative shall, from time to time, consult with the Register of
Copyrights, the Commissioner of Patents and Trademarks, and other appropriate
officers of the Federal Government, during any investigation initiated under this chapter

by reason of subparagraph (A).
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(c) DISCRETION.— In determining whether to initiate an investigation under subsection (a)
or (b) of any act, policy, or practice that is enumerated in any provision of section 301(d),
the Trade Representative shall have discretion to determine whether action under section

301 would be effective in addressing such act, policy, or practice.

SEC. 303. CONSULTATION UPON INITIATION OF INVESTIGATION.

(a) IN GENERAL.—
(1) On the date on which an investigation is initiated under section 302, the Trade
Representative, on behalf of the United States, shall request consultations with the

foreign country concerned regarding the issues involved in such investigation.

(2) If the investigation initiated under section 302 involves a trade agreement and a
mutually acceptable resolution is not reached before the earlier of—
(A) the close of the consultation period, if any, specified in the trade agreement,
or
(B) the 150th day after the day on which consultation was commenced,
the Trade Representative shall promptly request proceedings on the matter under the

formal dispute settlement procedures provided under such agreement.

(3) The Trade Representative shall seek information and advice from the petitioner (if
any) and the appropriate committees established pursuant to section 135 in preparing

United States presentations for consultations and dispute settlement proceedings.

(b) DELAY OF REQUEST FOR CONSULTATIONS.—
(1) Notwithstanding the provisions of subsection (a)—

(A) the United States Trade Representative may, after consulting with the
petitioner (if any), delay for up to 90 days any request for consultations under
subsection (a) for the purpose of verifying or improving the petition to ensure an
adequate basis for consultation, and

(B) if such consultations are delayed by reason of subparagraph (A), each time

limitation under section 304 shall be extended for the period of such delay.
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(2) The Trade Representative shall—
(A) publish notice of any delay under paragraph (1) in the Federal Register, and
(B) report to Congress on the reasons for such delay in the report required under

section 309(a)(3).

SEC. 304. DETERMINATIONS BY THE TRADE REPRESENTATIVE.

(a) IN GENERAL.—
(1) On the basis of the investigation initiated under section 302 and the consultations
(and the proceedings, if applicable) under section 303, the Trade Representative shall—
(A) determine whether—
(i) the rights to which the United States is entitied under any trade agreement
are being denied, or
(i) any act, policy, or practice described in subsection (a)(1)(B) or (b)(1) of
section 301 exists, and
(B) if the determination made under subparagraph (A) is affirmative, determine
what action, if any, the Trade Representative should take under subsection (a) or (b)

of section 301.

(2) The Trade Representative shall make the determinations required under
paragraph (1) on or before—
(A) in the case of an investigation involving a trade agreement, the earlier of—
(i) the date that is 30 days after the date on which the dispute settlement
procedure is concluded, or
(i) the date that is-18 months after the date on which the investigation is
initiated, or
(B) in all cases not described in subparagraph (A) or paragraph (3), the date

that is 12 months after the date on which the investigation is initiated.

(3)(A) If an investigation is initiated under this chapter by reason of section 302(b)(2)

and the Trade Representative does not consider that a trade agreement, including the



189

Agreement on Trade-Related Aspects of Intellectual Property Rights (referred to in
section 101(d)(15) of the Uruguay Round Agreements Act), is involved or does not make
a determination described in subparagraph (B) with respect to such investigation, the
Trade Representative shall make the determinations required under paragraph (1) with
respect to such investigation by no later than the date that is 6 months after the date on

which such investigation is initiated.

(B) If the Trade Representative determines with respect to an investigation initiated
by reason of section 302(b)(2) (other than an investigation involving a trade agreement)
that—

(i) complex or complicated issues are involved in the investigation that require
additional time,

(i) the foreign country involved in the investigation is making substantial
progress in drafting or implementing legislative or administrative measures that will
provide adequate and effective protection of intellectual property rights, or

(iii) such foreign country is undertaking enforcement measures to provide
adequate and effective protection of intellectual property rights,

the Trade Representative shall publish in the Federal Register notice of such
determination and shall make the determinations required under paragraph (1) with
respect to such investigation by no later than the date that is 9 months after the date on

which such investigation is initiated.

(4) In any case in which a dispute is not resolved before the close of the minimum
dispute settlement period provided for'in a trade agreement, the Trade Representative,
within'15 days after the close of such dispute settlement period, shall submit a report to
Congress setting forth the reasons why the dispute was not resolved within the minimum
dispute settlement period, the status of the case at the close of the period, and the
prospects for resolution. For purposes of this paragraph, the minimum dispute
settlement period provided for under any such trade agreement is the total period of

time that results if all stages of the formal dispute settlement procedures are carried out
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within the time limitations specified in the agreement, but computed without regard to

any extension authorized under the agreement at any stage.

(b) CONSULTATION BEFORE DETERMINATIONS.—
(1) Before making the determinations required under subsection (a)(1), the Trade
Representative, unless expeditious action is required—

(A) shall provide an opportunity (after giving not less than 30 days notice thereof)
for the presentation of views by interested persons, including a public hearing if
requested by any interested person,

(B) shall obtain advice from the appropriate committees established pursuant to
section 135, and

(C) may request the views of the United States International Trade Commission
regarding the probable impact on the economy of the United States of the taking of

action with respect to any goods or service.

(2) If the Trade Representative does not comply with the requirements of
subparagraphs (A) and (B) of paragraph (1) because expeditious action is required, the
Trade Representative shall, after making the determinations under subsection (a)(1),

comply with such subparagraphs.

(c) PUBLICATION.— The Trade Representative shall publish in the Federal Register any
determination made under subsection- (a)(1), together with a description of the facts on

which such determination is based.

SEC. 305. IMPLEMENTATION OF ACTIONS.

(a) ACTIONS TO BE TAKEN UNDER SECTION 301.—

(1) Except as provided in paragraph (2), the Trade Representative shall implement
the action the Trade Representative determines under section 304(a)(1)(B) to take under
section 301, subject to the specific direction, if any, of the President regarding any such
action, by no later than the date that is 30 days after the date on which such

determination is made.
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(2)(A) Except as otherwise provided in this paragraph, the Trade Representative
may delay, by not more than 180 days, the implementation of any action that is to be
taken under section 301 —

(i) if—
(1) in the case of an investigation initiated under section 302(a), the petitioner
requests a delay, or
(Il) in the case of an investigation initiated under section 302(b)(1) or to
which section 304(a)(3)(B) applies, a delay is requested by a majority of the
representatives of the domestic industry that would benefit from the action, or
(i) if the Trade Representative determines that substantial progress is being
made, or that a delay is necessary or desirable to obtain United States rights or
satisfactory solution with respect to the acts, policies, or practices that are the

subject of the action.

(B) The Trade Representative may not delay under subparagraph (A) the
implementation of any action that is to be taken under section 301 with respect to any

investigation to which section 304(a)(3)(A) applies.

(C) The Trade Representative may not delay under subparagraph (A) the
implementation of any action that is to be taken under section 301 with respect to any

investigation to which section 304(a)(3)(B) applies by more than 90 days.

(b) ALTERNATIVE ACTIONS IN CERTAIN CASES OF EXPORT TARGETING.—

(1) If the Trade Representative makes an _ affirmative determination under
section'304(a)(1)(A) involving export targeting by a foreign country and determines to
take no action under section 301 with respect to such affirmation determination, the
Trade Representative—

(A) shall establish an advisory panel to recommend measures which will promote

the competitiveness of the domestic industry affected by the export targeting,
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(B) on the basis of the report of such panel submitted under paragraph (2)(B)
and subject to the specific direction, if any, of the President, may take any
administrative actions authorized under any other provision of law, and, if necessary,
propose legislation to implement any other actions, that would restore or improve the
international competitiveness of the domestic industry affected by the export
targeting, and

(C) shall, by no later than the date that is 30 days after the date on which the
report of such panel is submitted under paragraph (2)(B), submit a report to the
Congress on the administrative actions taken, and legislative proposals made, under
subparagraph (B) with respect to the domestic industry affected by the export

targeting.

(2)(A) The advisory panels established under paragraph (1)(A) shall consist of
individuals appointed by the Trade Representative who—

(i) earn their livelihood in the private sector of the economy, including individuals
who represent management and labor in the domestic industry affected by the
export targeting that is the subject of the affirmative determination made under
section 304(a)(1)(A), and

(i) by education or experience, are qualified to serve on the advisory panel.

(B) By no later than the date that is 6 months after the date on which an advisory
panel is established under paragraph (1)(A), the-advisory panel shall submit to the
Trade Representative and to the Congress a report on measures that the advisory panel
recommends be taken by the United States to promote the competitiveness of the
domestic industry affected by the export targeting that is the subject of the affirmative

determination made under section 304(a)(1)(A).

SEC. 306. MONITORING OF FOREIGN COMPLIANCE.

(a) IN GENERAL.—The Trade Representative shall monitor the implementation of each
measure undertaken, or agreement that is entered into to provide a satisfactory resolution of

a matter subject to investigation under this chapter or subject to dispute settlement
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proceedings to enforce the rights of the United States under a trade agreement providing

for such proceedings.

(b) FURTHER ACTION.—

(1) IN GENERAL.—If, on the basis of the monitoring carried out under subsection (a),
the Trade Representative considers that a foreign country is not satisfactorily
implementing a measure or agreement referred to in subsection (a), the Trade
Representative shall determine what further action the Trade Representative shall take
under section 301(a). For purposes of section 301, any such determination shall be

treated as a determination made under section 304(a)(1).

(2) WTO DISPUTE SETTLEMENT RECOMMENDATIONS.— If the measure or agreement
referred to in subsection (a) concerns the implementation of a recommendation made
pursuant to dispute settlement proceedings under the World Trade Organization, and
the Trade Representative considers that the foreign country has failed to implement it,
the Trade Representative shall make the determination in paragraph (1) no later than 30
days after the expiration of the reasonable period of time provided for such
implementation under paragraph 21 of the Understanding on Rules and Procedures
Governing the Settlement of Disputes that is referred to in section 101(d)(16) of the

Uruguay Round Agreements Act.

(c) CONSULTATIONS.—Before making any determination under subsection (b), the Trade
Representative shall—
(1) consult with the petitioner, if any, involved .in the initial investigation under this
chapter and with representatives of the domestic industry concerned; and

(2) provide an opportunity for the presentation of views by interested persons.

SEC. 307. MODIFICATION AND TERMINATION OF ACTIONS.

(a) IN GENERAL.—
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(1) The Trade Representative may modify or terminate any action, subject to the
specific direction, if any, of the President with respect to such action, that is being taken
under section 301 if—

(A) any of the conditions described in section 301(a)(2) exist,

(B) the burden or restriction on United States commerce of the denial rights, or of
the acts, policies, and practices, that are the subject of such action has increased or
decreased, or

(C) such action is being taken under section 301(b) and is no longer

appropriate.

(2) Before taking any action under paragraph (1) to modify or terminate any action
taken under section 301, the Trade Representative shall consult with the petitioner, if
any, and with representatives of the domestic industry concerned, and shall provide
opportunity for the presentation of views by other interested persons affected by the
proposed modification or termination concerning the effects of the modification or

termination and whether any modification or termination of the action is appropriate.

(b) NOTICE; REPORT TO CONGRESS.—The Trade Representative shall promptly publish in
the Federal Register notice of, and report in writing to the Congress with respect to, any

modification or termination of any action taken under section 301 and the reasons therefor.

(c) REVIEW OF NECESSITY.—
(1) lf—

(A) a particular action has been taken under section 301-during any 4-year
period, and

(B) neither the petitioner nor any representative of the domestic industry which
benefits from such action has submitted to the Trade Representative during the
last 60 days of such 4-year period a written request for the continuation of such
action,

such action shall terminate at the close of such 4-year period.
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(2) The Trade Representative shall notify by mail the petitioner and representatives
of the domestic industry described in paragraph (1)(B) of any termination of action by

reason of paragraph (1) at least 60 days before the date of such termination.

(3) If a request is submitted to the Trade Representative under paragraph (1)(B) to
continue taking a particular action under section 301, the Trade Representative shall
conduct a review of—

(A) the effectiveness in achieving the objectives of section 301 of—

(i) such action, and

(i) other actions that could be taken (including actions against other
products or services), and
(B) the effects of such actions on the United States economy, including

consumers.

SEC. 308. REQUEST FOR INFORMATION.

(a) IN GENERAL.—Upon receipt of written request therefor from any person, the Trade
Representative shall make available to that person information (other than that to which
confidentiality applies) concerning—

(1) the nature and extent of a specific trade policy or practice of a foreign country
with respect to particular goods, services, investment, or intellectual property rights, to
the extent that such information is available to the Trade Representative or other Federal
agencies;

(2) United States rights under any trade agreement and the remedies which may be
available under that agreement and under the laws of the United States; and

(3) past and present domestic and international proceedings or actions with respect

to the policy or practice concerned.

(b) IF INFORMATION NOT AVAILABLE.—If information that is requested by a person under
subsection (a) is not available to the Trade Representative or other Federal agencies, the
Trade Representative shall, within 30 days after receipt of the request—

(1) request the information from the foreign government; or
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(2) decline to request the information and inform the person in writing of the reasons

for refusal.

(c) CERTAIN BUSINESS INFORMATION NOT MADE AVAILABLE.—

(1) Except as provided in paragraph (2), and notwithstanding any other provision of
law (including section 552 of title 5, United States Code), no information requested and
received by the Trade Representative in aid of any investigation under this chapter shall
be made available to any person if—

(A) the person providing such information certifies that—
(i) such information is business confidential,
(i) the disclosure of such information would endanger trade secrets or
profitability, and
(iii) such information is not generally available;
(B) the Trade Representative determines that such certification is well-founded;
and
(C) to the extent required in regulations prescribed by the Trade Representative,
the person providing such information provides an adequate nonconfidential

summary of such information.

(2) The Trade Representative may—

(A) use such information, or make such information available (in his own
discretion) to any employee of the Federal Government for use, in any investigation
under this chapter, or

(B) may make such information available to-any other person in a form which
cannot be associated with, or. otherwise identify, the person providing the

information.

SEC. 309. ADMINISTRATION.
The Trade Representative shall—
(1) issue regulations concerning the filing of petitions and the conduct of

investigations and hearings under this subchapter,
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(2) keep the petitioner regularly informed of all determinations and developments
regarding the investigation conducted with respect to the petition under this chapter,
including the reasons for any undue delays, and

(3) submit a report to the House of Representatives and the Senate semiannually
describing—

(A) the petitions filed and the determinations made (and reasons therefor) under

section 302,

(B) developments in, and the current status of, each investigation or proceeding
under this chapter,

(C) the actions taken, or the reasons for no action, by the Trade Representative
under section 301 with respect to investigations conducted under this chapter, and

(D) the commercial effects of actions taken under section 301.

SEC. 310. IDENTIFICATION OF TRADE EXPANSION PRIORITIES.

(a) IDENTIFICATION.—
(1) Within 180 days after the submission in calendar year 1995 of the report required
by section 181(b), the Trade Representative shall—

(A) review United States trade expansion priorities,

(B) identify priority foreign country practices, the elimination of which is likely to
have the most significant potential to increase United States exports, either directly
or through the establishment of a beneficial precedent, and

(C) submit to the Committee on Finance of the Senate and the Committee on
Ways and Means of the House' of Representatives and- publish in the Federal

Register a report on the priority foreign country practices identified.

(2)In identifying priority foreign country practices under paragraph (1) of this
section, the Trade Representative shall take into account all relevant factors, including—
(A) the major barriers and trade distorting practices described in the National

Trade Estimate Report required under section 181(b);
(B) the trade agreements to which a foreign country is a party and its

compliance with those agreements;
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(C) the medium- and long-term implications of foreign government procurement
plans; and
(D) the international competitive position and export potential of United States

products and services.

(3) The Trade Representative may include in the report, if appropriate—

(A) a description of foreign country practices that may in the future warrant
identification as priority foreign country practices; and

(B) a statement about other foreign country practices that were not identified
because they are already being addressed by provisions of United States trade law,
by existing bilateral trade agreements, or as part of trade negotiations with other

countries and progress is being made toward the elimination of such practices.

(b) INITIATION OF INVESTIGATIONS.—BY no later than the date which is 21 days after the
date on which a report is submitted to the appropriate congressional committees under
subsection (a)(1), the Trade Representative shall initiate under section 302(b)(1)
investigations under this chapter with respect to all of the priority foreign country practices

identified.

(c) AGREEMENTS FOR ELIMINATION OF BARRIERS.—In the consultations with a foreign country
that the Trade Representative is required to request under section 303(a) with respect to an
investigation initiated by reason of subsection (b), the Trade Representative shall seek to
negotiate an agreement that provides for the elimination of the practices that are the subject
of the investigation as quickly as possible-or, if elimination of the practices.is not feasible, an

agreement that provides for compensatory trade benefits.

(d) REPORTS.—The Trade Representative shall include in the semiannual report required
by section 309 a report on the status of any investigations initiated pursuant to subsection
(b) and, where appropriate, the extent to which such investigations have led to increased

opportunities for the export of products of the United States.
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19 USC Sec. 3511 01/02/01

-EXPCITE-

TITLE 19 - CUSTOMS DUTIES

CHAPTER 22 - URUGUAY ROUND TRADE AGREEMENTS

SUBCHAPTER | - APPROVAL OF, AND GENERAL PROVISIONS RELATING TO,
URUGUAY ROUND AGREEMENTS

Part A - Approval of Agreements and Related Provisions

-HEAD-

Sec. 3511. Approval and entry into force of Uruguay Round Agreements

-STATUTE-

(a) Approval of agreements and statement of administrative action Pursuant to section

2903 of this title and section 2191 of this title, the Congress approves -

(1) the trade agreements described in subsection (d) of this section resulting from the
Uruguay Round of multilateral’ trade-.negotiations under the auspices of the General
Agreement on Tariffs and Trade, entered into on April 15, 1994, and submitted to the
Congress on September 27, 1994; and

(2) the statement of administrative action proposed to implement the agreements that

was submitted to the Congress on September 27, 1994.

(b) Entry into force
At such time as the President determines that a sufficient number of foreign countries are
accepting the obligations of the Uruguay Round Agreements, in accordance with article XIV

of the WTO Agreement, to ensure the effective operation of, and adequate benefits for the
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United States under, those Agreements, the President may accept the Uruguay Round

Agreements and implement article VIII of the WTO Agreement.

(c) Authorization of appropriations
There are authorized to be appropriated annually such sums as may be necessary for

the payment by the United States of its share of the expenses of the WTO.

(d) Trade agreements to which this Act applies
Subsection (a) of this section applies to the WTO Agreement and to the following

agreements annexed to that Agreement:

(1) The General Agreement on Tariffs and Trade 1994.

(2) The Agreement on Agriculture.

(3) The Agreement on the Application of Sanitary and Phytosanitary Measures.

(4) The Agreement on Textiles and Clothing.

(5) The Agreement on Technical Barriers to Trade.

(6) The Agreement on Trade-Related Investment Measures.

(7) The Agreement on Implementation of Article VI of the General Agreement on Tariffs
and Trade 1994.

(8) The Agreement on Implementation of Article VII of the General Agreement on Tariffs
and Trade 1994.

(9) The Agreement on Preshipment Inspection.

(10) The Agreement on Rules of Origin.

(11) The Agreement on Import Licensing Procedures.

(12) The Agreement on Subsidies and Countervailing Measures.

(13) The Agreement on Safeguards.

(14) The General Agreement on Trade in Services.

(15) The Agreement on Trade-Related Aspects of Intellectual Property Rights.

(16) The Understanding on Rules and Procedures Governing the Settlement of
Disputes.

(17) The Agreement on Government Procurement.



201

(18) The International Bovine Meat Agreement.

-SOURCE-

(Pub. L. 103-465, title I, Sec. 101, Dec. 8, 1994, 108 Stat. 4814.)

-REFTEXT-

REFERENCES IN TEXT

This Act, referred to in subsec. (d), is Pub. L. 103-465, Dec. 8, 1994, 108 Stat. 4809,

known as the Uruguay Round Agreements Act.

For complete classification of this Act to the Code, see Short Title note set out under

section 3501 of this title and Tables.

-MISC2-

URUGUAY ROUND AGREEMENTS: ENTRY INTO FORCE

Executive Documents set out below, provide generally for the implementation of the

trade agreements resulting from the Uruguay Round of multilateral trade negotiations,

effective Jan. 1, 1995.

-EXEC-

PROC. NO. 6763. TO IMPLEMENT TRADE AGREEMENTS RESULTING FROM

URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS, AND FOR OTHER
PURPOSES
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Proc. No. 6763, Dec. 23, 1994, 60 F.R. 1007, as amended by Proc. No. 6780, Mar. 23,
1995, 60 F.R. 15849; Proc. No. 6857, Dec. 11, 1995, 60 F.R. 64817; Proc. No. 6948, Oct. 29,
1996, 61 F.R. 56387, provided:

1. On April 15, 1994, the President entered into trade agreements resulting from the
Uruguay Round of multilateral trade negotiations ("the Uruguay Round Agreements"). In
section 101(a) of the Uruguay Round Agreements Act ("the URAA") (Public Law 103-465;
108 Stat. 4809) (19 U.S.C. 3511(a)), the Congress approved the Uruguay Round

Agreements listed in section 101(d) of that Act.

2. (a) Sections 1102(a) and (e) of the Omnibus Trade and Competitiveness Act of 1988,
as amended ("the 1988 Act") (19 U.S.C. 2902(a) and (e)), authorize the President to
proclaim such modification or continuance of any existing duty, such continuance of
existing duty-free or excise treatment, or such additional duties, as he determines to be
required or appropriate to carry out any trade agreements entered into under those

sections.

(b) Accordingly, | have determined that it is required or appropriate in order to carry out
the Uruguay Round Agreements, which were entered into under sections 1102(a) and (e) of
the 1988 Act (19 U.S.C. 2902(a) and (e)), that | proclaim the modifications and continuances
of existing duties, duty-free treatments, excise treatments, and additional duties set forth in

the Annex to this proclamation.

3. (a) Section 111(a) of the URAA~(19 U.S.C. 3521(a)) authorizes the President to
proclaim such other modification of any duty, such other staged rate reduction, or such
other additional duties beyond those authorized by section 1102 of the 1988 Act (19 U.S.C.
2902) as the President determines to be necessary or appropriate to carry out Schedule XX
- United States of America, annexed to the Marrakesh Protocol to the General Agreement on

Tariffs and Trade 1994 ("'Schedule XX").
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(b) Accordingly, | have determined that it is necessary or appropriate to carry out
Schedule XX to proclaim such other modifications of duties, such other staged rate
reductions, and such other additional duties, beyond those authorized by section 1102 of

the 1988 Act (19 U.S.C. 2902), as are set forth in the Annex to this proclamation.

4. Section 111(d) of the URAA (19 U.S.C. 3521(d)) requires the President to proclaim the
rate of duty set forth in Column B of the table set forth in that section as the column 2 rate of
duty for the subheading of the Harmonized Tariff Schedule of the United States ("HTS") (see
19 U.S.C. 1202) that corresponds to the subheading in Schedule XX listed in Column A.

5. (a) Section 22(f) of the Agricultural Adjustment Act (''the Adjustment Act") (7 U.S.C.
624(f)), as amended by section 401(a)(1) of the URAA, provides that, as of the date of entry
into force of the Agreement Establishing the World Trade Organization ("the WTO
Agreement"), no quantitative limitation or fee shall be imposed under that section with
respect to any article that is the product of a World Trade Organization member, as defined

in section 2(10) of the URAA (19 U.S.C. 3501(10)).

(b) Section 401(a)(2) of the URAA (7 U.S.C. 624 note) further provides that, with respect
to wheat, amended section 22(f) of the Adjustment Act (7 U.S.C. 624(f)) shall be effective on

the later of the date of entry into force of the WTO Agreement or September 12, 1995.

(c) Accordingly, | have decided that it is necessary.to provide for the termination of all
quantitative limitations and fees previously proclaimed under section 22 of the Adjustment
Act (7 U.S.C. 624), other than those for wheat, as. provided in the Annex to this

proclamation.

6. (a) Section 404(a) of the URAA (19 U.S.C. 3601(a)) directs the President to take such
action as may be necessary in implementing the tariff-rate quotas set out in Schedule XX to
ensure that imports of agricultural products do not disrupt the orderly marketing of

commodities in the United States.
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(b) Section 404(d)(3) of the URAA authorizes the President to allocate the in-quota
quantity of a tariff-rate quota for any agricultural product among supplying countries or

customs areas and to modify any allocation, as he determines appropriate.

(c) Section 404(d)(5) of the URAA authorizes the President to proclaim additional U.S.
note 3 to chapter 17 of the HTS, dealing with imports of sugar, together with appropriate

modifications thereto, to reflect Schedule XX.

(d) Section 405 of the URAA (19 U.S.C. 3602) directs the President to cause to be
published in the Federal Register the list of special safeguard agricultural goods and, if
appropriate, to impose price-based or volume-based safeguards with respect to such
goods consistent with Article 5 of the Agreement on Agriculture annexed to the WTO
Agreement, and authorizes the President to exempt from any safeguard duty any goods
originating in a country that is a party to the North American Free Trade Agreement ("the

NAFTA").

7. Presidential Proclamation No. 6641 of December 15, 1993 (108 Stat. 5134),
implemented the NAFTA with respect to the United States and, pursuant to sections 201 and
202 of the North American Free Trade Agreement Implementation Act ("the NAFTA Act") (19
U.S.C. 3331 and 3332), incorporated in the HTS the tariff modifications and rules of origin
necessary or appropriate to carry out or apply the NAFTA. Certain technical errors were
made in the Annexes to that proclamation. | have -determined that, in order to reflect
accurately the intended tariff treatment and rules of origin provided for in the NAFTA, it is
necessary to modify certain provisions-of the HTS, as set forth in“the Annex to this

proclamation.

8. Presidential Proclamation No. 6455 of July 2, 1992 (19 U.S.C. 3202 note),
implementing the Andean Trade Preference Act ("the ATPA") (19 U.S.C. 3201 et seq.),
provided duty-free entry for all eligible articles, and duty reductions for certain other articles
that are the product of any designated beneficiary country under that Act. Through technical

error, the tariff treatment of ethyl alcohol, ethyl tertiary-butyl ether, and mixtures containing
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these products was incompletely stated. Accordingly, | have decided that it is appropriate
to modify the provisions of subchapter | of chapter 99 of the HTS to provide fully for the tariff

treatment of such products under the ATPA.

9. Section 242 of the Compact of Free Association ("'the Compact") between the United
States and Palau provides that, upon implementation of the Compact, the President shall
proclaim duty-free entry for most products of designated freely associated states. Such
duty-free treatment, pursuant to the Compact of Free Association Approval Act ("the
Compact Act") (Public Law 99-658;100 Stat. 3672, 48 U.S.C. 1681 note (48 U.S.C. 1931 et
seq.)), is subject to the limitations of section 201 of the Compact Act (48 U.S.C. 1931 note)
and sections 503(b) and 504(c) of the Trade Act of 1974 ("the 1974 Act") (19 U.S.C.
2463(b) and 2464(c)). In Presidential Proclamation No. 6726 of September 27, 1994 (48
U.S.C. 1931 note), | proclaimed that the Compact would enter into force on October 1, 1994,
In order to accord such duty-free treatment to products of Palau, | have decided that it is
necessary and appropriate to modify general note 10 to the HTS to designate the Republic
of Palau as a freely associated state. Further, | have decided that it is appropriate to modify
general note 4(a) to the HTS, which enumerates designated beneficiary countries for
purposes of the Generalized System of Preferences, to delete Palau from the list of non-

independent countries and territories.

10. Presidential Proclamation No. 5759 of December 24, 1987 (102 Stat. 4942), imposed
increased rates of duty on certain products of the European Community ("EC"), in response
to the EC's implementation of the Council Directive Prohibiting the Use in Livestock Farming
of Certain Substances Having a Hormonal Action. Austria, Finland, ‘and Sweden have
indicated-that they will become member states of the EC on January 1, 1995. Accordingly,
to clarify that the increased rates of duty imposed by Proclamation No. 5759 continue to
apply to the EC in its capacity as a foreign instrumentality, it is necessary to amend the HTS
to indicate that the duties are to be imposed on products of the EC, including products of all
new and future member states, and not just on products of countries that were members of

the EC in 1987 and that were listed in the HTS for illustrative purposes.
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11. Additional U.S. note 24 to chapter 4 of Schedule XX provides for a delay in the
effective date, or prorating, of the expansion of tariff-rate quotas for cheeses above the
existing quota quantities provided for in subchapter IV of chapter 99 of the HTS that will
result from the implementation of United States commitments under the Uruguay Round
Agreements, in the case of countries or areas that implement their market access
commitments on a date later than the effective date of Schedule XX. The current members
of the European Community (Belgium, Denmark, France, the Federal Republic of Germany,
Greece, lIreland, ltaly, Luxembourg, the Netherlands, Portugal, Spain, and the United
Kingdom), Austria, Poland, Sweden, and Switzerland all have indicated their intention not to
implement their market access commitments until July 1, 1995. Accordingly, | have
determined, pursuant to my authority under sections 111(a) and (b) of the URAA (19 U.S.C.
3521(a), (b)) and section 1102 of the 1988 Act (19 U.S.C. 2902), that it is appropriate not to
make available the amounts specified in section K of the Annex to this proclamation until

July 1, 1995.

12. Section 604 of the 1974 Act (19 U.S.C. 2483) authorizes the President to embody in
the HTS the substance of the relevant provisions of that Act, of other acts affecting import
treatment, and actions thereunder, including the removal, modification, continuance, or

imposition of any rate of duty or other import restriction.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States of America,
acting under the authority vested in me-by the Constitution and the laws of the United States
of America, including but not limited to section 604 of the 1974 Act (19 U.S.C. 2483), section
1102 of the 1988 Act (19 U.S.C. 2902), sections 201 and 202 of the NAFTA Act (19 U.S.C.
3331 and 3332), and title 1.(19 U.S.C. 3511 et seq.) and title IV (see Tables for classification)
of the URAA, do hereby proclaim:

(1) In order to provide generally for the tariff treatment being accorded under the
Uruguay Round Agreements, including the modification or continuance of existing duties or
other import restrictions and the continuance of existing duty-free or excise treatment

provided for in Schedule XX, the URAA, and the other authorities cited in this proclamation,



207

including the termination of quantitative limitations and fees previously imposed under
section 22 of the Adjustment Act (7 U.S.C. 624), the HTS is modified as set forth in the

Annex to this proclamation.

(2)(a) The modifications to the HTS made by sections A (except with respect to
paragraphs thereof specifying other effective dates), C, E, and IJ of the Annex to this
proclamation shall be effective with respect to goods entered, or withdrawn from warehouse

for consumption, on and after January 1, 1995;

(b) The modifications to the HTS made by sections B, D(1)-(5), F, G, H, and L of the
Annex to this proclamation, and by those paragraphs of section A specifying effective dates
other than January 1, 1995, shall be effective with respect to goods entered, or withdrawn
from warehouse for consumption, on and after the dates set forth in such sections of the

Annex;

(c) The modifications to the HTS made by section D(6) of the Annex to this proclamation
shall be effective with respect to goods entered, or withdrawn from warehouse for
consumption, on and after the dates set forth in such section, unless the United States
Trade Representative (USTR) announces that the scheduled staged duty reductions set
forth in such Annex section are being withheld because other major countries have not
afforded adequate entity coverage under the Agreement on Government Procurement
annexed to the WTO Agreement, and so advises the Secretary of the Treasury and

publishes this information in a notice in the Federal Register;

(d) The modifications to the HTS made by section D(7) of the Annex to this proclamation
shall be effective with respect to goods entered, or withdrawn from warehouse for
consumption, on and after the date announced by the USTR in a notice published in the
Federal Register as the date on which other major countries have afforded adequate entity
coverage under the Agreement on Government Procurement annexed to the WTO

Agreement; and
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(e) Section K of the Annex to this proclamation, providing for a delay in implementation
of the expansion of tariff-rate quotas of cheeses, applies during the period January 1, 1995,
through June 30, 1995, unless the USTR determines that it is in the interest of the United
States for any such delays to apply to a different period and publishes notice of the
determination and applicable period in the Federal Register. The USTR also is authorized to

prorate over the applicable period any of the quantities that may be imported.

(3) The USTR is authorized to exercise my authority under section 404(d)(3) (19 U.S.C.
3601(d)(3)) of the URAA to allocate the in-quota quantity of a tariff-rate quota for any
agricultural product among supplying countries or customs areas and to modify any

allocation as the USTR determines appropriate.

(4) The Secretary of Agriculture is authorized to exercise my authority to make
determinations under section 405(a) of the URAA (19 U.S.C. 3602(a)) and to publish those

determinations in the Federal Register.

(5) Effective January 1, 1995, in order to clarify that the additional duty provided for in
subheadings 9903.23.00 through 9903.23.35, inclusive, of the HTS shall apply to new
member states of the European Community, the superior text to those subheadings is
modified as provided in the Annex to this proclamation. The USTR is authorized to alter the
application of the increased duties imposed by Presidential Proclamation No. 5759 (102
Stat. 4942), as modified herein, by further modifying the superior text to those subheadings
so that it reflects accurately all member states of the European Community or any successor

organization. Notice of any such modification shall be published in the Federal Register.

(6) Whenever the rate of duty in the general subcolumn of rates of duty column 1 of the
HTS is reduced to "Free", all rates of duty set forth in the special subcolumn of column 1

shall be deleted from the HTS.

(7) The USTR, the Secretary of Agriculture, and the Secretary of the Treasury are

authorized to exercise my authority under the statutes cited in this proclamation to perform
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certain functions to implement this proclamation, as assigned to them in the Annex to this

proclamation.

(8) Paragraphs (1)-(4), (6), and (7) shall be effective on January 1, 1995, unless the
USTR announces prior to that date that the WTO Agreement will not enter into force on that

date.

(9) All provisions of previous proclamations and Executive orders that are inconsistent
with the actions taken in this proclamation are superseded to the extent of such

inconsistency.

IN WITNESS WHEREOQOF, | have hereunto set my hand this twenty-third day of December,
in the year of our Lord nineteen hundred and ninety-four, and of the Independence of the

United States of America the two hundred and nineteenth. William J. Clinton.
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19 USC Sec. 3512 01/02/01

-EXPCITE-

TITLE 19 - CUSTOMS DUTIES

CHAPTER 22 - URUGUAY ROUND TRADE AGREEMENTS

SUBCHAPTER | - APPROVAL OF, AND GENERAL PROVISIONS RELATING TO,
URUGUAY ROUND AGREEMENTS

Part A - Approval of Agreements and Related Provisions

-HEAD-

Sec. 3512. Relationship of agreements to United States law and State law

-STATUTE-

(a) Relationship of agreements to United States law

(1) United States law to prevail in conflict
No provision of any of the Uruguay Round Agreements, nor the application of any such
provision-to any person or circumstance, -that is inconsistent with any law of the United

States shall have effect.

(2) Construction
Nothing in this Act shall be construed -

(A) to amend or modify any law of the United States, including any law relating to -
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(i) the protection of human, animal, or plant life or health,
(ii) the protection of the environment, or
(iii) worker safety, or
(B) to limit any authority conferred under any law of the United States, including
section 2411 of this title, unless specifically provided for in this Act.
(b) Relationship of agreements to State law
(1) Federal-State consultation

(A) In general On December 8, 1994, the President shall, through the
intergovernmental policy advisory committees on trade established under section
2114¢(2)(A) of this title, consult with the States for the purpose of achieving conformity of
State laws and practices with the Uruguay Round Agreements.

(B) Federal-State consultation process The Trade Representative shall establish within
the Office of the United States Trade Representative a Federal-State consultation process
for addressing issues relating to the Uruguay Round Agreements that directly relate to, or
will potentially have a direct effect on, the States. The Federal-State consultation process
shall include procedures under which -

(i) the States will be informed on a continuing basis of matters under the Uruguay
Round Agreements that directly relate to, or will potentially have a direct impact on, the
States;

(i) the States will be provided an opportunity to submit, on a continuing basis, to the
Trade Representative information and advice with respect to matters referred to in clause (i);
and

(iii) the Trade Representative will take into account the information and advice
received from the States under clause” (i) when formulating United States positions
regarding matters referred to in clause (i). The Federal Advisory Committee Act (5 U.S.C.
App.) shall not apply to the Federal-State consultation process established by this

paragraph.

(C) Federal-State cooperation in WTO dispute settlement
(i) When a WTO member requests consultations with the United States under Article 4

of the Understanding on Rules and Procedures Governing the Settlement of Disputes
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referred to in section 3511(d)(16) of this title (hereafter in this subsection referred to as the
"Dispute Settlement Understanding') concerning whether the law of a State is inconsistent
with the obligations undertaken by the United States in any of the Uruguay Round
Agreements, the Trade Representative shall notify the Governor of the State or the
Governor's designee, and the chief legal officer of the jurisdiction whose law is the subject
of the consultations, as soon as possible after the request is received, but in no event later
than 7 days thereafter.

(i) Not later than 30 days after receiving such a request for consultations, the Trade
Representative shall consult with representatives of the State concerned regarding the
matter. If the consultations involve the laws of a large number of States, the Trade
Representative may consult with an appropriate group of representatives of the States
concerned, as determined by those States.

(ii) The Trade Representative shall make every effort to ensure that the State
concerned is involved in the development of the position of the United States at each stage
of the consultations and each subsequent stage of dispute settlement proceedings
regarding the matter. In particular, the Trade Representative shall -

(I) notify the State concerned not later than 7 days after a WTO member requests the
establishment of a dispute settlement panel or gives notice of the WTO member's decision
to appeal a report by a dispute settlement panel regarding the matter; and

() provide the State concerned with the opportunity to advise and assist the Trade
Representative in the preparation of factual information and argumentation for any written or
oral presentations by the United States.in consultations-or in proceedings of a panel or the
Appellate Body regarding the matter.

(iv) If a dispute settlement panel or the Appellate-Body finds that the law of a State is
inconsistent with any of the Uruguay. Round Agreements, the Trade Representative shall
consult with the State concerned in an effort to develop a mutually agreeable response to
the report of the panel or the Appellate Body and shall make every effort to ensure that the
State concerned is involved in the development of the United States position regarding the

response.

(D) Notice to States regarding consultations on foreign subcentral government laws
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(i) Subject to clause (ii), the Trade Representative shall, at least 30 days before
making a request for consultations under Article 4 of the Dispute Settlement Understanding
regarding a subcentral government measure of another WTO member, notify, and solicit the
views of, appropriate representatives of each State regarding the matter.

(i) In exigent circumstances clause (i) shall not apply, in which case the Trade
Representative shall notify the appropriate representatives of each State not later than 3

days after making the request for consultations referred to in clause (i).

(2) Legal challenge
(A) In general No State law, or the application of such a State law, may be declared
invalid as to any person or circumstance on the ground that the provision or application is
inconsistent with any of the Uruguay Round Agreements, except in an action brought by the

United States for the purpose of declaring such law or application invalid.

(B) Procedures governing action In any action described in subparagraph (A) that is
brought by the United States against a State or any subdivision thereof -

(i) a report of a dispute settlement panel or the Appellate Body convened under the
Dispute Settlement Understanding regarding the State law, or the law of any political
subdivision thereof, shall not be considered as binding or otherwise accorded deference;

(i) the United States shall have the burden of proving that the law that is the subject
of the action, or the application of that law, is inconsistent with the agreement in question;

(iii) any State whose interests may be impaired-or impeded in the action shall have
the unconditional right to intervene in the action as a party, and the United States shall be
entitled to amend its complaint to include a claim or cross-claim concerning the law of a
State that'so intervenes; and

(iv) any State law that is declared invalid shall not be deemed to have been invalid in
its application during any period before the court's judgment becomes final and all timely

appeals, including discretionary review, of such judgment are exhausted.

(C) Reports to congressional committees At least 30 days before the United States

brings an action described in subparagraph (A), the Trade Representative shall provide a
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report to the Committee on Ways and Means of the House of Representatives and the
Committee on Finance of the Senate -

(i) describing the proposed action;

(i) describing efforts by the Trade Representative to resolve the matter with the State
concerned by other means; and

(iii) if the State law was the subject of consultations under the Dispute Settlement
Understanding, certifying that the Trade Representative has substantially complied with the
requirements of paragraph (1)(C) in connection with the matter. Following the submission of
the report, and before the action is brought, the Trade Representative shall consult with the

committees referred to in the preceding sentence concerning the matter.

(3) "State law" defined For purposes of this subsection -
(A) the term "State law" includes -
(i) any law of a political subdivision of a State; and
(i) any State law regulating or taxing the business of insurance; and
(B) the terms "dispute settlement panel" and "Appellate Body" have the meanings

given those terms in section 3531 of this title.

(c) Effect of agreement with respect to private remedies
(1) Limitations
No person other than the United States -
(A) shall have any cause of action or defense-under any of the Uruguay Round
Agreements or by virtue of congressional approval of such 'an agreement, or
(B) may challenge, in any action brought under-any provision of law, any action or
inaction by any department, agency, or other instrumentality of the United States, any State,
or any political subdivision of a State on the ground that such action or inaction is
inconsistent with such agreement.
(2) Intent of Congress
It is the intention of the Congress through paragraph (1) to occupy the field with
respect to any cause of action or defense under or in connection with any of the Uruguay

Round Agreements, including by precluding any person other than the United States from
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bringing any action against any State or political subdivision thereof or raising any defense
to the application of State law under or in connection with any of the Uruguay Round
Agreements -

(A) on the basis of a judgment obtained by the United States in an action brought
under any such agreement; or

(B) on any other basis.

(d) Statement of administrative action The statement of administrative action approved by
the Congress under section 3511(a) of this title shall be regarded as an authoritative
expression by the United States concerning the interpretation and application of the
Uruguay Round Agreements and this Act in any judicial proceeding in which a question

arises concerning such interpretation or application.

-SOURCE-

(Pub. L. 103-465, title |, Sec. 102, Dec. 8, 1994, 108 Stat. 4815.)
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