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This thesis aims to study and analyze the problem on dumping margin calculation
under Agreement on Implementation of Article VI of GATT 1994 while allows the authority in
investigation to use discretion to see whether there is loopholes which make European Union

and U.S.A. to exercise countervailing measures in a manner to distort trade or not.

The study finds that the dumping margin calculation under Agreement on
Implementation of Article VI of GATT 1994 has certain loopholes which allow the dumping
investigation authority to exercise discretion. In practice the authorities in European Union and
U.S.A. tend to exercise such a discretion to distort the dumping margin calculation and
thereby can become barriers and disturbs the regular trade for example the expression
ordinary course of trade. It is not clear in itself. Therefore there should be a reviews of the
Agreement in Implementation of Article VI of GATT 1994 at this particular point to bring in
greater clarity or there should be a guideline on the exercise of discretion by the authority to

ensure greater clarity.
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—ﬂgizLﬁﬂuﬁug’]umEﬂﬁ Council Regulation (EC) No 384/96 of 22 December
1995 on protection against dumped imports from countries not members of the European
Community

—ﬁﬂﬁmauﬁug’mmﬂlﬁ Commission Decision 2277/96 ECSC for coal & steel
products only

-auBdryoynlan (EC) uazauddnyn1aa (drufinuazivan) vive the ECSC

-ANANAIAENITUfITRARINde 6 284AINANAYINFIENTEAANINTLAZNNTAN
1994

“HNF191 6 TBNANNANAIINARNHAANINIUAZNITAT 1994

Addurasenaguninglal | e dFunsiuseselfesdnsssiudedinom
189 WTO , wualjiimuastszaqpug sl
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" Paolo Caridi , Presented at a Seminar on Anti-Dumping organized by The
European Commission and The Department of Foreign Trade in Bangkok , 21 June 2001.

® Ibid.
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® Faafenfu , i 14-16.
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19 U.8.C. 1677 a (d) (2) nel# The United States Tariff Act of 1930

19 U.S.C. 1677 a (d) (3) Anell# The United States Tariff Act of 1930
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AGREEMENT ON IMPLEMENTATION OF ARTICLE VI
OF THE GENERAL AGREEMENT ON TARIFFS AND TRADE 1994

Article 1

Principles

An anti-dumping measure shall be applied only under the circumstances provided
for in Article VI of GATT 1994 and pursuant to investigations initiated' and conducted in
accordance with the provisions of this Agreement. The following provisions govern the
application of Article VI of GATT 1994 in so far as action is taken under anti-dumping

legislation or regulations.

Article 2

Determination of Dumping

2.1 For the purpose of this Agreement, a product is to be considered as being
dumped, i.e. introduced into the commerce of another country at less than its normal
value, if the export price of the product exported from one country to another is less than
the comparable price, in the ordinary course of trade, for the like product when destined

for consumption in the.exporting.country.

2.2 When there are no sales of the like product in the ordinary course of trade in the

domestic market of the exporting country or when, because of the particular market

"The term "initiated" as used in this Agreement means the procedural action by which a

Member formally commences an investigation as provided in Article 5.
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situation or the low volume of the sales in the domestic market of the exporting countryz,
such sales do not permit a proper comparison, the margin of dumping shall be determined
by comparison with a comparable price of the like product when exported to an
appropriate third country, provided that this price is representative, or with the cost of
production in the country of origin plus a reasonable amount for administrative, selling and

general costs and for profits.

2.2.1 Sales of the like product in the domestic market of the exporting country or
sales to a third country at prices below per unit (fixed and variable) costs of
production plus administrative, selling and general costs may be treated as not
being in the ordinary course of trade by reason of price and may be disregarded in
determining normal value only if the authorities” determine that such sales are
made within an extended period of time" in substantial quantities5 and are at prices

which do not provide for the recovery of all costs within a reasonable period of

? Sales of the like product destined for consumption in the domestic market of the
exporting country shall normally be considered a sufficient quantity for the determination of
the normal value if such sales constitute 5 per cent or more of the sales of the product
under consideration to the importing Member, provided that a lower ratio should be
acceptable where the evidence demonstrates that domestic sales at such lower ratio are
nonetheless of sufficient magnitude to provide for a proper comparison.

° When-in this Agreement the term "authorities" is used,-it shall be interpreted as
meaning authorities-at an appropriate senior level.

! The extended period-of time should:-noarmally-be one year but.shall in no case be
less than six months.

° Sales below per unit costs are made in substantial quantities when the
authorities establish that the weighted average selling price of the transactions under
consideration for the determination of the normal value is below the weighted average per
unit costs, or that the volume of sales below per unit costs represents not less than 20 per
cent of the volume sold in transactions under consideration for the determination of the

normal value.
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time. If prices which are below per unit costs at the time of sale are above
weighted average per unit costs for the period of investigation, such prices shall

be considered to provide for recovery of costs within a reasonable period of time.

2.2.1.1 For the purpose of paragraph 2, costs shall normally be calculated
on the basis of records kept by the exporter or producer under
investigation, provided that such records are in accordance with the
generally accepted accounting principles of the exporting country and
reasonably reflect the costs associated with the production and sale of the
product under consideration.  Authorities shall consider all available
evidence on the proper allocation of costs, including that which is made
available by the exporter or producer in the course of the investigation
provided that such allocations have been historically utilized by the
exporter or producer, in particular in relation to establishing appropriate
amortization and depreciation periods and allowances for capital
expenditures and other development costs. Unless already reflected in the
cost allocations under this sub-paragraph, costs shall be adjusted
appropriately for those non-recurring items of cost which benefit future
and/or current production, or for circumstances in which costs during the

period of investigation are affected by start-up operations.6

2.2.2 Forthe purpose of paragraph 2, the amounts for administrative, selling and
general costs and for profits shall be based on actual data pertaining to production
and sales in the ordinary course of trade of-the like product by the exporter or
producer under investigation.  When such amounts cannot be determined on this

basis, the amounts may be determined on the basis of:

*The adjustment made for start-up operations shall reflect the costs at the end of the
start-up period or, if that period extends beyond the period of investigation, the most
recent costs which can reasonably be taken into account by the authorities during the

investigation.
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(i) the actual amounts incurred and realized by the exporter or
producer in question in respect of production and sales in the domestic

market of the country of origin of the same general category of products;

(ii) the weighted average of the actual amounts incurred and realized
by other exporters or producers subject to investigation in respect of
production and sales of the like product in the domestic market of the

country of origin;

(iii) any other reasonable method, provided that the amount for profit
so established shall not exceed the profit normally realized by other
exporters or producers on sales of products of the same general category

in the domestic market of the country of origin.

2.3 In cases where there is no export price or where it appears to the authorities
concerned that the export price is unreliable because of association or a compensatory
arrangement between the exporter and the importer or a third party, the export price may
be constructed on the basis of the price at which the imported products are first resold to
an independent buyer, or if the products are not resold to an independent buyer, or not
resold in the condition as imported, on such reasonable basis as the authorities may

determine.

2.4 A fair comparison shall be made between the export price and-the normal value.
This comparison shall be made at the same level of trade, normally at the ex-factory level,
and in respect of sales made at as nearly as possible the same time. Due allowance shall
be made in each case, on its merits, for differences which affect price comparability,
including differences in conditions and terms of sale, taxation, levels of trade, quantities,

physical characteristics, and any other differences which are also demonstrated to affect
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price comparability.7 In the cases referred to in paragraph 3, allowances for costs,
including duties and taxes, incurred between importation and resale, and for profits
accruing, should also be made. If in these cases price comparability has been affected,
the authorities shall establish the normal value at a level of trade equivalent to the level of
trade of the constructed export price, or shall make due allowance as warranted under this
paragraph. The authorities shall indicate to the parties in question what information is
necessary to ensure a fair comparison and shall not impose an unreasonable burden of

proof on those parties.

241 When the comparison under paragraph 4 requires a conversion of
currencies, such conversion should be made using the rate of exchange on the
date of sale’, provided that when a sale of foreign currency on forward markets is
directly linked to the export sale involved, the rate of exchange in the forward sale
shall be used. Fluctuations in exchange rates shall be ignored and in an
investigation the authorities shall allow exporters at least 60 days to have adjusted
their export prices to reflect sustained movements in exchange rates during the

period of investigation.

2.4.2 Subject to the provisions governing fair comparison in paragraph 4, the
existence of margins of dumping during the investigation phase shall normally be
established on the basis of a comparison of a weighted average normal value with
a weighted average ‘of prices of all comparable export transactions or by a
comparison of normal value and export prices on a transaction-to-transaction
basis. A normal value established on a weighted average basis - may be compared
to prices of individual export transactions if the authorities find a pattern of export

prices which differ significantly among different purchasers, regions or time

"It is understood that some of the above factors may overlap, and authorities shall ensure
that they do not duplicate adjustments that have been already made under this provision.
8Normally, the date of sale would be the date of contract, purchase order, order

confirmation, or invoice, whichever establishes the material terms of sale.
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periods, and if an explanation is provided as to why such differences cannot be
taken into account appropriately by the use of a weighted average-to-weighted

average or transaction-to-transaction comparison.

2.5 In the case where products are not imported directly from the country of origin but
are exported to the importing Member from an intermediate country, the price at which the
products are sold from the country of export to the importing Member shall normally be
compared with the comparable price in the country of export. However, comparison may
be made with the price in the country of origin, if, for example, the products are merely
transshipped through the country of export, or such products are not produced in the

country of export, or there is ho comparable price for them in the country of export.

2.6 Throughout this Agreement the term "like product" ("produit similaire") shall be
interpreted to mean a product which is identical, i.e. alike in all respects to the product
under consideration, or in the absence of such a product, another product which, although
not alike in all respects, has characteristics closely resembling those of the product under

consideration.

2.7 This Article is without prejudice to the second Supplementary Provision to

paragraph 1 of Article VI'in Annex | to GATT 1994.

Article 9

Imposition and Collection of Anti-Dumping Duties

9.1 The decision whether or not to impose an anti-dumping duty in cases where all
requirements for the imposition have been fulfilled, and the decision whether the amount of
the anti-dumping duty to be imposed shall be the full margin of dumping or less, are
decisions to be made by the authorities of the importing Member. It is desirable that the

imposition be permissive in the territory of all Members, and that the duty be less than the
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margin if such lesser duty would be adequate to remove the injury to the domestic

industry.

9.2 When an anti-dumping duty is imposed in respect of any product, such
anti-dumping duty shall be collected in the appropriate amounts in each case, on a
non-discriminatory basis on imports of such product from all sources found to be dumped
and causing injury, except as to imports from those sources from which price undertakings
under the terms of this Agreement have been accepted. The authorities shall name the
supplier or suppliers of the product concerned. If, however, several suppliers from the
same country are involved, and it is impracticable to name all these suppliers, the
authorities may name the supplying country concerned. If several suppliers from more
than one country are involved, the authorities may name either all the suppliers involved,

or, if this is impracticable, all the supplying countries involved.

9.3 The amount of the anti-dumping duty shall not exceed the margin of dumping as

established under Article 2.

9.3.1  When the amount of the anti-dumping duty is assessed on a retrospective
basis, the determination of the final liability for payment of anti-dumping duties
shall take place as soon as possible, normally within 12 months, and in no case
more than 18 months, after the date on which a request for a final assessment of
the amount of the anti-dumping duty has been made.’ Any refund shall be made
promptly and normally in not more than 90 days following the determination of final
liability made pursuant to this sub-paragraph.—In any case, where a refund is not

made within 90 days, the autharities shall provide an explanation if so requested.

°It is understood that the observance of the time-limits mentioned in this subparagraph
and in subparagraph 3.2 may not be possible where the product in question is subject to

judicial review proceedings.
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9.3.2 When the amount of the anti-dumping duty is assessed on a prospective
basis, provision shall be made for a prompt refund, upon request, of any duty paid
in excess of the margin of dumping. A refund of any such duty paid in excess of
the actual margin of dumping shall normally take place within 12 months, and in no
case more than 18 months, after the date on which a request for a refund, duly
supported by evidence, has been made by an importer of the product subject to
the anti-dumping duty. The refund authorized should normally be made within

90 days of the above-noted decision.

9.3.3 In determining whether and to what extent a reimbursement should be
made when the export price is constructed in accordance with paragraph 3 of
Article 2, authorities should take account of any change in normal value, any
change in costs incurred between importation and resale, and any movement in
the resale price which is duly reflected in subsequent selling prices, and should
calculate the export price with no deduction for the amount of anti-dumping duties

paid when conclusive evidence of the above is provided.

9.4 When the authorities have limited their examination in accordance with the second
sentence of paragraph 10 of Article 6, any anti-dumping duty applied to imports from

exporters or producers not included in the examination shall not exceed:

(i) the weighted.average margin of dumping established with respect to the

selected exporters or producers or,

(ii) where the liability for payment of anti-dumping duties is calculated on the
basis of a prospective normal value, the difference between the weighted average
normal value of the selected exporters or producers and the export prices of

exporters or producers not individually examined,

provided that the authorities shall disregard for the purpose of this paragraph any zero and

de minimis margins and margins established under the circumstances referred to in
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paragraph 8 of Article 6. The authorities shall apply individual duties or normal values to
imports from any exporter or producer not included in the examination who has provided
the necessary information during the course of the investigation, as provided for in

subparagraph 10.2 of Article 6.

9.5 If a product is subject to anti-dumping duties in an importing Member, the
authorities shall promptly carry out a review for the purpose of determining individual
margins of dumping for any exporters or producers in the exporting country in question
who have not exported the product to the importing Member during the period of
investigation, provided that these exporters or producers can show that they are not
related to any of the exporters or producers in the exporting country who are subject to the
anti-dumping duties on the product. Such a review shall be initiated and carried out on an
accelerated basis, compared to normal duty assessment and review proceedings in the
importing Member. No anti-dumping duties shall be levied on imports from such exporters
or producers while the review is being carried out. The authorities may, however, withhold
appraisement and/or request guarantees to ensure that, should such a review result in a
determination of dumping in respect of such producers or exporters, anti-dumping duties

can be levied retroactively to the date of the initiation of the review.
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Council Regulation (EC) No 384/96 on protection against dumped imports from

countries not members of the European Community

Article 1

Principles

1.An anti-dumping duty may be applied to any dumped product whose release for free
circulation in the Community causes injury.

2. A product is to be considered as being dumped if its export price to the Community is
less than a comparable price for the like product, in the ordinary course of trade, as
established for the exporting country:

3. The exporting country shall normally be the country of origin. However, it may be an
intermediate country, except where, for example, the products are merely transhipped
through that country, or the products concerned are not produced in that country, or
there is no comparable price for them in that country.

4. For the purpose of this Regulation, the term 'like product™ shall be interpreted to mean
a product which is identical, that is to say, alike in all respects, to the product under
consideration, or in the absence of such a product, another product which although not
alike in all respects, has characteristics closely resembling those of the product under

consideration.

Article 2

Determination of dumping

A. NORMAL VALUE

1.The normal value shall normally be based on the prices paid or payable, in the ordinary

course of trade, by independent customers in the exporting country. However, where the
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exporter in the exporting country does not produce or does not sell the like product,
the normal value may be established on the basis of prices of other sellers or producers.
Prices between parties which appear to be associated or to have a compensatory
arrangement with each other may not be considered to be in the ordinary course of trade
and may not be used to establish normal value unless it is determined that they are
unaffected by the relationship.

2. Sales of the like product intended for domestic consumption shall normally be used to
determine normal value if such sales volume constitutes 5 % or more of the sales volume
of the product under consideration to the Community. However, a lower volume of sales
may be used when, for example, the prices charged are considered representative for
the market concerned.

3. When there are no or insufficient sales of the like product in the ordinary course of
trade, or where because of the particular market situation such sales do not permit a
proper comparison, the normal value of the like product shall be calculated on the basis
of the cost of production in the country of origin plus a reasonable amount for selling,
general and administrative costs and for profits, or on the basis of the export prices, in
the ordinary course of trade, to an appropriate third country, provided that those prices
are representative.

4. Sales of the like product in the domestic market of the exporting country, or export
sales to a third country, at prices below unit production costs (fixed and variable) plus
selling, general and administrative_costs may be treated as not being in the ordinary
course of trade by reason of price, and may be disregarded in determining normal value,
only if it is determined that such sales are made within an extended period in substantial
quantities, and are at prices which do not provide for the recovery of all costs within a
reasonable period of time.If prices which are below costs at the time of sale are above
weighted average costs for the period of investigation, such prices shall be considered
to provide for recovery of costs within a reasonable period of time. The extended period
of time shall normally be one year but shall in no case be less than six months, and sales
below unit cost shall be considered to be made in substantial quantities within such a

period when it is established that the weighted average selling price is below the
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weighted average unit cost, or that the volume of sales below unit cost is not less than
20 % of sales being used to determine normal value.
5. Costs shall normally be calculated on the basis of records kept by the party under
investigation, provided that such records are in accordance with the generally accepted
accounting principles of the country concerned and that it is shown that the records
reasonably reflect the costs associated with the production and sale of the product
under consideration. Consideration shall be given to evidence submitted on the proper
allocation of costs, provided that it is shown that such allocations have been historically
utilized. In the absence of a more appropriate method, preference shall be given to the
allocation of costs on the basis of turnover. Unless already reflected in the cost
allocations under this subparagraph, costs shall be adjusted appropriately for those non-
recurring items of cost which benefit future and/or current production. Where the costs
for part of the period for cost recovery are affected by the use of new production facilities
requiring substantial additional investment and by low capacity utilization rates, which
are the result of start-up operations which take place within or during part of the
investigation period, the average costs for the start-up phase shall be those applicable,
under the abovementioned allocation rules, at the end of such a phase, and shall be
included at that level, for the period concerned, in the weighted average costs referred
to in the second sub-paragraph of paragraph 4. The length of a start-up phase shall be
determined in relation to the circumstances of the producer or exporter concerned, but
shall not exceed an appropriate initial portion of the period for cost recovery. For this
adjustment to costs applicable during the investigation period, information relating to a
start-up phase which extends beyond that period shall be taken intoraccount where it is
submitted prior to " verification 'visits and within three months of the initiation of the
investigation.
6. The amounts for selling, for general and administrative costs and for profits shall be
based on actual data pertaining to production and sales, in the ordinary course of trade,
of the like product, by the exporter or producer under investigation. When such amounts

cannot be determined on this basis, the amounts may be determined on the basis of:
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(a) the weighted average of the actual amounts determined for other exporters or
producers subject to investigation in respect of production and sales of the like
product in the domestic market of the country of origin;

(b) the actual amounts applicable to production and sales, in the ordinary course of
trade, of the same general category of products for the exporter or producer in
question in the domestic market of the country of origin;

(c) any other reasonable method, provided that the amount for profit so established
shall not exceed the profit normally realized by other exporters or producers on
sales of products of the same general category in the domestic market of the
country of origin.

7. In the case of imports from non-market economy countries and, in particular, those to
which Council Regulation (EC) No 519/94 (5) applies, normal value shall be determined
on the basis of the price or constructed value in a market economy third country, or the
price from such a third country to other countries, including the Community, or where
those are not possible, on any other reasonable basis, including the price actually paid
or payable in the Community for the like product, duly adjusted if necessary to include a
reasonable profit margin. An appropriate market economy third country shall be selected
in a not unreasonable manner, due account being taken of any reliable information made
available at the time of selection. Account shall also be taken of time limits; where
appropriate, a market economy third country which is subject to the same investigation
shall be used. The parties to the investigation shall be informed shortly after its initiation

of the market economy third country envisaged and shall be given 10 days to comment.

B. EXPORT PRICE

8. The export price shall be the price actually paid or payable for the product when sold
for export from the exporting country to the Community.

9. In cases where there is no export price or where it appears that the export price is
unreliable because of an association or a compensatory arrangement between the
exporter and the importer or a third party, the export price may be constructed on the

basis of the price at which the imported products are first resold to an independent
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buyer, or, if the products are not resold to an independent buyer, or are not resold in
the condition in which they were imported, on any reasonable basis. In these cases,
adjustment for all costs, including duties and taxes, incurred between importation and
resale, and for profits accruing, shall be made so as to establish a reliable export price,
at the Community frontier level. The items for which adjustment shall be made shall
include those normally borne by an importer but paid by any party, either inside or
outside the Community, which appears to be associated or to have a compensatory
arrangement with the importer or exporter, including usual transport, insurance,
handling, loading and ancillary costs; customs duties, any anti-dumping duties, and
other taxes payable in the importing country by reason of the importation or sale of the

goods; and a reasonable margin for selling, general and administrative costs and profit.

C. COMPARISON

10. A fair comparison shall be made between the export price and the normal value. This
comparison shall be made at the same level of trade and in respect of sales made at as
nearly as possible the same time and with due account taken of other differences which
affect price comparability. Where the normal value and the export price as established
are not on such a comparable basis due allowance, in the form of adjustments, shall be
made in each case, on its merits, for differences in factors which are claimed, and
demonstrated, to affect prices and price comparability. Any duplication when making
adjustments shall be avoided, in particular in relation to discounts, rebates, quantities
and level of trade. When the specified conditions are met, the: factors for which
adjustment can be made are listed as follows:
(a) Physical characteristics
An adjustment shall be made for differences in the physical characteristics of the
product concerned. The amount of the adjustment shall correspond to a reasonable
estimate of the market value of the difference.
(b) Import charges and indirect taxes
An adjustment shall be made to normal value for an amount corresponding to any

import charges or indirect taxes borne by the like product and by materials
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physically incorporated therein, when intended for consumption in the exporting
country and not collected or refunded in respect of the product exported to the
Community.

Discounts, rebates and quantities

An adjustment shall be made for differences in discounts and rebates, including
those given for differences in quantities, if these are properly quantified and are
directly linked to the sales under consideration. An adjustment may also be made for
deferred discounts and rebates if the claim is based on consistent practice in prior
periods, including compliance with the conditions required to qualify for the discount
or rebates.

Level of trade

An adjustment for differences in levels of trade, including any differences which may
arise in OEM (original equipment manufacturer) sales, shall be granted where, in
relation to the distribution chain in both markets, it is shown that the export price,
including a constructed export price, is at a different level of trade to the normal
value and the difference has affected price comparability which is demonstrated by
consistent and distinct differences in functions and prices of the seller for the
different levels of trade in the domestic market of the exporting country. The amount

of the adjustment shall be based on the market value of the difference.

(e) Transport, insurance, handling, loading and ancillary costs

(f)

(9)

An adjustment shall be made for differences in the directly related costs incurred for
conveying the product concerned from the premises of the exporter to an
independent buyer, where such_costs are included in the prices charged. Those
costs shall include transport, insurance, handling, loading and ancillary costs.
Packing

An adjustment shall be made for differences in the directly related packing costs for
the product concerned.

Credit

An adjustment shall be made for differences in the cost of any credit granted for the
sales under consideration, provided that it is a factor taken into account in the

determination of the prices charged.
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(h) After-sales costs
An adjustment shall be made for differences in the direct costs of providing
warranties, guarantees, technical assistance and services, as provided for by law
and/or in the sales contract.

(i) Commissions
An adjustment shall be made for differences in commissions paid in respect of the
sales under consideration.

(j) Currency conversions
When the price comparison requires a conversion of currencies, such conversion
shall be made using the rate of exchange on the date of sale, except that when a
sale of foreign currency on forward markets is directly linked to the export sale
involved, the rate of exchange in the forward sale shall be used. Normally, the date
of sale shall be the date of invoice but the date of contract, purchase order or order
confirmation may be used if these more appropriately establish the material terms of
sale. Fluctuations in exchange rates shall be ignored and exporters shall be granted
60 days to reflect a sustained movement in exchange rates during the investigation

period.

D. DUMPING MARGIN

11. Subject to the relevant provisions governing. fair comparison, the existence of
margins of dumping during the investigation period shall normally be established on the
basis of a comparison of a weighted average normal value with a weighted average of
prices of all export transactions to the Community, or by a comparison of individual
normal values and individual export prices to the Community on a transaction-to-
transaction basis. However, a normal value established on a weighted average basis
may be compared to prices of all individual export transactions to the Community, if
there is a pattern of export prices which differs significantly among different purchasers,
regions or time periods, and if the methods specified in the first sentence of this
paragraph would not reflect the full degree of dumping being practised. This paragraph

shall not preclude the use of sampling in accordance with Article 17.



201
12. The dumping margin shall be the amount by which the normal value exceeds the
export price. Where dumping margins vary, a weighted average dumping margin may

be established.

Article 9

Termination without measures; imposition of definitive duties

1. Where the complaint is withdrawn, the proceeding may be terminated unless such
termination would not be in the Community interest .

2. Where, after consultation, protective measures are unnecessary and there is no
objection raised within the Advisory Committee, the investigation or proceeding shall be
terminated. In all other cases, the Commission shall submit to the Council forthwith a
report on the results of the consultation, together with a proposal that the proceeding be
terminated. The proceeding shall be deemed terminated if, within one month, the
Council, acting by a qualified majority, has not decided otherwise.

3. For a proceeding initiated pursuant to Article 5 (9), injury shall normally be regarded
as negligible where the imports concerned represent less than the volumes set out in
Article 5 (7). For the same proceeding, there shall be immediate termination where it is
determined that the margin of dumping is less than 2 %, expressed as a percentage of
the export price, provided:that it is_only the investigation that shall be terminated where
the margin is below 2 % for individual exporters and they shall remain subject to the
proceeding and may be reinvestigated in any subsequent review:carried out for the
country concerned pursuant to Article 11.

4. Where the facts as finally established show that there is dumping and injury caused
thereby, and the Community interest calls for intervention in accordance with Article 21, a
definitive anti-dumping duty shall be imposed by the Council, acting by simple majority
on a proposal submitted by the Commission after consultation of the Advisory
Committee. Where provisional duties are in force, a proposal for definitive action shall be
submitted to the Council not later than one month before the expiry of such duties. The

amount of the anti-dumping duty shall not exceed the margin of dumping established but
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it should be less than the margin if such lesser duty would be adequate to remove the
injury to the Community industry.

5. An anti-dumping duty shall be imposed in the appropriate amounts in each case, on a
non-discriminatory basis on imports of a product from all sources found to be dumped
and causing injury, except as to imports from those sources from which undertakings
under the terms of this Regulation have been accepted. The Regulation imposing the
duty shall specify the duty for each supplier or, if that is impracticable, and as a general
rule in the cases referred to in Article 2 (7), the supplying country concerned.

6. When the Commission has limited its examination in accordance with Article 17, any
anti-dumping duty applied to imports from exporters or producers which have made
themselves known in accordance with Article 17 but were not included in the
examination shall not exceed the weighted average margin of dumping established for
the parties in the sample. For the purpose of this paragraph, the Commission shall
disregard any zero and de minimis margins, and margins established in the
circumstances referred to in Article 18. Individual duties shall be applied to imports from
any exporter or producer which is granted individual treatment, as provided for in Article

17.
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62 FR 27295-27424, May 19, 1997
19 CFR Parts 351, 353, and 355
Subpart D--Calculation of Export Price, Constructed Export Price, Fair Value, and Normal

Value

Sec. 351.401 In general.

(a) Introduction. In general terms, an antidumping analysis involves a comparison of export
price or constructed export price in the United States with normal value in the foreign market.
This section establishes certain general rules that apply to the calculation of export price,
constructed export price and normal value. (See section 772, section 773, and section 773A
of the Act.)

(b) Adjustments in general. In making adjustments to export price, constructed export
price, or normal value, the Secretary will adhere to the following principles:

(1) The interested party that is in possession of the relevant information has the
burden of establishing to the satisfaction of the Secretary the amount and nature of a
particular adjustment; and

(2) The Secretary will not double-count adjustments.

(c) Use of price net of price adjustments. In calculating export price, constructed export
price, and normal value (where normal value is based on price), the Secretary will use a price
that is net of any price adjustment, as- defined in Sec. 351.102(b), that is reasonably
attributable to the subject merchandise or the foreign like product- (whichever-is applicable).

(d) Delayed payment or pre-payment of expenses. Where cost is the basis for determining
the amount of an adjustment to export price, constructed export price, or normal value, the
Secretary will not factor in any delayed payment or pre-payment of expenses by the exporter

or producer.
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(e) Adjustments for movement expenses.
(1) Original place of shipment. In making adjustments for movement expenses to
establish export price or constructed export price under section 772(c)(2)(A) of the
Act, or normal value under section 773(a)(6)(B)(ii) of the Act, the Secretary normally
will consider the production facility as being the “original place of shipment.
However, where the Secretary bases export price, constructed export price, or
normal value on a sale by an unaffiliated reseller, the Secretary may treat the original
place from which the reseller shipped the merchandise as the "original place of
shipment."
(2) Warehousing. The Secretary will consider warehousing expenses that are incurred
after the subject merchandise or foreign like product leaves the original place of
shipment as movement expenses.
(f) Treatment of affiliated producers in antidumping proceedings.
(1) In general. In an antidumping proceeding under this part, the Secretary will treat
two or more affiliated producers as a single entity where those producers have
production facilities for similar or identical products that would not require substantial
retooling of either facility in order to restructure manufacturing priorities and the
Secretary concludes that there is a significant potential for the manipulation of price
or production.
(2) Significant potential for manipulation. In identifying a significant potential for the
manipulation of price or production, the factors the Secretary may consider include:
(i) The level of common ownership;
(i) The extent to which managerial employees or board members of one firm
sit ‘onthe board of directors of an affiliated firm; and
(iii) Whether operations are intertwined, such as through the sharing of sales
information, involvement in production and pricing decisions, the sharing of
facilities or employees, or significant transactions between the affiliated
producers.

(g) Allocation of expenses and price adjustments.
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(1) In general. The Secretary may consider allocated expenses and price adjustments
when transaction-specific reporting is not feasible, provided the Secretary is satisfied
that the allocation method used does not cause inaccuracies or distortions.

(2) Reporting allocated expenses and price adjustments. Any party seeking to report
an expense or a price adjustment on an allocated basis must demonstrate to the
Secretary's satisfaction that the allocation is calculated on as specific a basis as is
feasible, and must explain why