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This thesis is aimed al studying a fradé seStraint on exclusive dealing, focusing on a
guideline and factor for authorisation on exclusive dealing in automobile industry.

The resull of study indicates lha:t ane kind of trade restraints that popularly used in
automobile industry is an axt'fushe ﬁeélﬂ'ng. Maost entrepreneurs use exclusive dealing for
the benefit to its busmess :egardlass of Jhe negative effect. In negative effect, the use of
exclusive dealing in ﬁbmp&!aﬂnn markaia could distort, wholly or partially, the market
mechanism and the curmmalar[ce crf 'marketl competition. However, at the time of existing
exclusive dealing, it can pﬁ&;nha‘ew result m’ﬂmch benefit and efficiency as well. According to
the Antitrust Law of United State nfhrwncaéﬁ;: Treaty of Rome of European Community and
the Trade Practlice Act 1974 of “Australia, iﬁéx‘éﬂ accept that exclusive dealing is a trade
restraint that can eﬁeutwsly genﬂrate a ber‘ne‘ﬁt andlor_effi iciency as shown in many case
studies. In part of tha amawmmmmammome industry, it depends on
the statue of law in eac.!h country and the aspect of benef‘ { and efficiency from an exclusive
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Under section 27 (5) ta (10} of the-Trade, Competition-Act B.E.2542 of Thailand, it
supports that a-trade restraint, including exclusive dealing, can be authorised to do but the
law does mot have-a guideline-and, factor to consider enthe authorisation. Therefore, the
author would like to propose a factor to consider for the authorisation on exclusive dealing in

automobile industry.
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1" Section & of the Commission Notice on the definition of relevant market for the purposes of
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{Available from hitp://europa.cuint dated 20 January 2006)

'? Hovenkamp, Herbert, Economics and federal antitrust law, (St paul, Minnesota: West
Publishing Co, 1948), p 70,
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2542): 337
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2.1.3.1 gsznaunimiegena

gurznaunasfdlugudaviaddmiosfudiuaslitnaatu bidrasiingg
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Use@nTnan (...businesses seek profits, not abstract efficiency...) U 1en1 sfans e
nsindulanegsiaazdaslinudndtiuinlaiiacarndiss i lunominien fuilsd
sl luusiiu (...every ralional business will gensider its future stream of profits as well
as its immediate profit in pursuing this objective.. )" Al minefae s entsdadana
fsenauntrAniladanain ladliwdintunanlsznaunas Bl szaninnilensasifiniu uas
dauti e lunidn Dugsfaduiid il fouaiinmn As dusznaunizdoulugweians
UWANUINATEUTE nt:ﬁﬂnwﬁhuﬁmuﬁﬂzﬁﬂﬁqfﬁwmnmﬂu uafalanniign Inglidnilai

- p— 1
ATHEBVIERSEIRinY

Aenrandugaiasestilsznaunislunsamactl 2 vadendaniu Ae @eniia
uiviuvdesanitefufsznaunissea 1#‘1ﬁ‘i’u§ﬂ sznounsPuudeniiazuseiuviedon
flefudilsznounismeiuinm dodtsgudafdsznounisas Winadn Ay unainlagagadu
nanine A9 99809 I.Lﬁﬁ"ﬂ.ﬂ‘l.l’F*lﬂ‘?ﬁﬁﬁﬁ?ﬁtu'ﬂ:ﬁﬂiﬁlﬁﬂﬂ"ﬂNLﬁﬂH’lﬂﬁuj Fufinu
InuArmdBIn s ANFWIBIAMT AN gANT TN TEEN I l7va s znevgsh wjafiaz
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24.3:2 fuilnm
Tneviall udorsiinmrs ghqvemndaaisinafiiiaciajanoiwmiisuiuet
A & -l v | ol
ity Aefeansnasnauauednoansisanasiaauludeanroenuldiustei nanaAe ssuu
T giareIfanl ing douuAgnd AR e WauArmunalnfiatnaus usguFinmia

% Carstensen, Peter C, * The competitive dynamics of distribution restraints: the efficiency

hypothesis versus the rent-sccking, strategic alternatives,” Antitrust Law Journal 2001, 69 (November,

2001): 574,
1% Flrnd onfumadiug, “Ennanisgnena,” PERENGUEIY 22, 1 (NINGRN 2546) @ 181,
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11ﬁn'ln-nﬁnuﬁﬁqﬁuﬁnnﬁﬂmutﬁuhﬁﬁ:,_éﬂua:ﬁm'aummmﬁﬂ:ﬂi'\uﬁuﬂaﬁuﬁﬂﬁ’ulﬂhﬂ
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fudlna Wun 1A RuAs SNEUETRANATEREATTHNA iﬂu‘lu_mﬁﬂauﬁ wierinaniu wido
warssnruAns i lufusation guUilds wiegusn A gisvesiiing Suin iy
AnFsan T TeAuAwIaLIn A muANAeTum T Aon W fuiTnauteAudigiueng
innsgiafia wilynsasdluads Arpadiosn supisdsauAniauinareayARafaNa122 AN
Mudn naAe GUFnARINENI8 R8I HAedufalunangringuilnefigusmannsgia

7 agatd aamranna uazaaua psaana, noantmuduiinn, fsvinfad 7, (npammamaunar: Trafud
wvinusussruatani, 2545), win 8

18 gadu dufond, wofinrruduilneananimmnng, Findat 10 (ngavwaiung | 1T drzqadie 49n, 2546),
wiih 2 '

' Cooter, Robert and Ulen, Thomas, Law and economics, Fourth edition (New York : Pearson
addison welsey, 2003), p 22.
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aﬂwqmﬁunquun:tﬁuﬁmui’u essnnisliansmuatiinansniuaaflussnanann

e i : [
fapnuaznpmnungtunisAuldveusiasszmna

msviai i gsiiariuAlal (Exclusive dealing) Wiy
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winuluuueafy: 5 0 Fysrnognne, nunding utiamm uazuastion siifmd (ngaemmung @ gudfneuaregaianinag
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2 fandmuuni e SninauanEnTn RN AnsgiaunsfniunlenR, G s, luus musie
unzfalznd udened. npwnuiunoisn, (ngammanung, 2524), w16,

3 Goetz, Charles J. and McChesney, Fred, Antitrust Law Interpretation and Implementation,
Second edition (Newark, N.J. : Lexisnexis, 2002), p 613,

# Gellhorn, Ernest; William E. Kovacic and Stephen Calkins, _Antitrust Law and Econnoics,

Fifth edition (USA : Wesi, 2004), p 394,
¥ Frasco, Gregg, Exclusive dealing a comprehensive case study, (University Press of Amenca :

1957), p 1.
* Philip F, Zeidman., Legal aspect of selling & buying, (Cororado Springs, Colo : Mcgraw-hill,
1983), p 21.

¥ Gection 47 of Trade Practices Act 1974,
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4 Areeda, Phillip, Antitrust analysis problem, text, cases, Second edition {Boston : Little brown
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¥ Arceda, Phillip, Antitrust analysis problem, text, cases, p 635.

 Curran, K. J., “Exclusive dealing and public policy,” The journal of marketing 15, 2 (October
1950) : 138.
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"% Section 93 of Trade Practice Act 1974
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York: United Nations, 2002): 16,



49

2.3.2.3 maaynlasumeniiureangwanisuteiunianidin®

A11afanITuteiun1en AUl ssinnianis uangugaaunTTiuie
NORANTTHUNE neusdaufisenfudiaoseygnitinisdniansuteiuld & i NOMHIENTT
wieiunnanasFdalyRidadeiinrendiubiidesiimnasudeduntani A luiAu e
fufanisunsading gramnssuunalsznmiengAnsnuneineusifacuaiuions 1
Funsfuaressindadinseangmns wiu naendiulifinagnaaniinisdn Tufiam i
fuansrsegUInasssnddssnmnas Wi nasueeil viangd nssufinaWiimlszlumi
asroue usiy Lﬁﬂﬂwnntﬁﬁqm?u 1$aeatagaamnITHul NI samuUgILac 1y
yiwenaiduduausn lunthan nsdsiumensfialufansussnmiRalisialsten
wintihala fagadunsaudlRstingrnmniinsdnluhnuiinusudenisenan
wie nﬂﬁn"nﬂqruwm'hiﬁ1n'uﬁi'_';_1J1.:_ﬂq-ﬁaﬂﬁnqwﬁnmm'lﬂ wesagnialininisdures
nguinenIsute it W eanEan g insesng AT AN ANATes” vie Nl

- o ; : oy o %
ﬁwqmnﬁuﬂﬂhqﬂ?ﬂﬂm"ﬁﬁuﬂmﬁﬂ?mzmmﬁﬁn'ﬁ'm:'lﬁm:m"tﬁ

- ] i - - -
Ineagianasundaes gRaIMngaLUIL s WTannANTINL AN ASE
e e - 3 J L] -
Wrumsuniulasussaangwnuasidfumsuniuive fiedians gramnssuvfonginam
: i L L L] ) i - s ] - J
upasfiaz Wiinrdadanisudsiumazde e sslamdlzenmmils uaz@ndsznimmiian

INANNABINYTUAZANTHA T NTEIRIANTILITERIA DARNTANA TR 01 TUL8Y

yaaudneneind adinsduilunisuanaldiviudanissndnnasudediunnanisdin

0 =
favnnsdifiazaiamomdomominiy usluyesnanagavianianiunisninzaninnig

™ Article 81 of Treaty of Rome
[’ wrzrrdnyegAnirutdiumianiafia we 2542
WIRT 4 ‘m:ﬂ'uﬁnurﬂiﬁmﬂ{ﬁaﬁuuﬁmm:zﬁﬂ“a
{1) ...
{3) nerumeATNT nurmﬁu‘fa-quwnunmﬁqﬁnﬂumuhfm unsiiapUrzaafaudunimi

q1ﬁ11ﬂnﬂr:tu1u"lumrﬂ::nauw‘|’w NTNEAINT .



wisiufidudsiingmnooen i sl oty npusnemsutatumanisin lulssmasingg 3
aFandnnisioen i sznaunisainizongzianisdn fanasusaiulanielddeuluun
Usznng

2.3.3 Anuuzasanguinamauiaiun1anigin

aitldngrauudndinguunenisuisdiunaaniséd pALANUMIAIARTT s
LRt QAT ufiEnautsiuiy SN s T nsuieiunanasfn e iaiin
Saduwinlvg ezt Wiiaysslomidelsssmutastiiilnan nuwindu videngnadniouii
fife uaveanisuieiulursnAnsAquu ety fuFinaasldfnlscTumigege afimout
Fuatiaanynd (Perfect compaition) FanaRuaanN T uetiaanysal Ae vinliniweang
sine gl uandudantaninsldnsetumaufesnirresdiilnn Snvaan Wduan

- - ‘ o d
annsorARAuA e e Rige

uananuaRRnaN iy ANE A seen el Ly AT gRAuLLLETEN
Usznasvide e axfunalindaleBiacAndenmisagsiaiilssAninm e soegsenld
Tudarn ANAMNAIATYYBINNTUIITUAINETT 'luﬂmﬂnﬁ feruuAnsgiauLLETioN 3ing
srnpneiunAnluduissiifianiazasnsuisiunenisfiediagd uasllaaiunig

- ] J - -} L - = .J
neeinenen Beenainbinasusdediugnaninviaiinsutiediuiianieus

fariu i'juﬁiﬁ-l'i’lLﬂuﬂzﬁMﬁtl‘d‘h-ﬂﬁﬂun’lmﬁuquﬂI]Fm‘lm'mdﬁﬂi:ﬂﬂul'l’l'.r"ia
Usingeglugleeangwmiiy ntluusiasdsemafiaziidafuniuandraiusenty 1y Antitrust
Law W}e Competition Law 139 Restrictive, Trade, W§8-Monopely taw (Hudu” Lidnguun
FananasilieFundansraidetdlsintg widnsastednguindudeduntansfnifianeus
AR IRA9RE- 0 UNALNITUETUNN NI 34D dungrune s gasiieadiasiundng
nrudsiurasftlrenatnsgsfaturstinWidullegvaaTuasiilus iy FarlsznauTudng
HIATNITAN ﬂf;'liLﬂum'i':mﬂmm:nﬁ'in'l.un"ifr'i’nfmﬁﬂumamw;ﬁﬁ'lﬁmimuﬁu'ﬁ'

- - R PRI
1qngumﬂmmwuumqnwﬁ’mﬁn\smmﬂﬁﬁmﬁqﬁ

" gl SumsTenng, “pndiuguifvofungwoemsdumnanisdn, cmairiliaaand 29, 3 (fuuou
2542): 338



51

2331 dungunuitansesnteanmamsgianisludenn

iesaannguuianisutadiuntenisdaiinaniny (s ludrunasaauny
TAnesienanauazNIIALANNGRNITHIRfTlREndiadlunana g dounilsraanguaned
muquwqﬁnimtiﬂnLﬂum?uﬁmaiﬁLﬁuﬁqﬁnﬁm:ﬂqﬁmm-uﬂaijﬁtﬁuﬁﬂﬂunmndwqﬁ
nealalignanonzsin i uasnginenilafingwneeyambingzrin Iy BnvanguanEnILEs
Fumanisddauaneiiiugnd, u wmﬁﬂm?ﬁqﬁuﬁngumﬂﬁ’u anwiAssgialuy oz

Wuatinels dnnrasumndinmumias ol

Foatinedunrlagmagnisutiiiunaeni s al sznaauiyending 199
semdnall a.a. 1827- 1875atzminauiyauiEnaiv b faduansy deudausazAuiiunumee
pamtiatnn aunsEvialuil A 1880 'Liﬁuﬁmndn111mmu‘i*&’wqnmﬂnﬁu"ﬁu‘inumﬂu;ﬂ
yiar Ui luete Ao Wifgunadndufiatdeadnuinnisaiunuiasniseenngwneies
funsynuamatiuusn A Sherman Act 1890 Hui” fauanalilFadredmaudanguuienis

wiunamaFdunguaitinaniaaniaanimane gialudnnsusiu

2.3.3.2 {ungu sl ifaridareanrudaiuntan i lunen

ngwunTuteiunnsAmnUszmaiide QuszasAmazAnATas i TLTeTy
fanmiulunanalnTesnemies WEnngEAESERETIRE N ITIU T ALeT N TUTY
TunsnlfAsnnsunsnussuazgniaiion” {loan TR IARAILATANTTIBIN UMY
nsuiefunanirdniinanAEFeentiazAssiiantzudsdulunamuazaiianiini i
fuszneugsisndeiuidunanmetiuduasiluss s lnan guanune ity ALAMWORANITHTT
gnmnusdunsunshisanatnuginads mulifanasdinsedhiWigilszneunsifidnenimein

L] L 4 o - J 1 R
ninemBuuiszneunanuiu wieatannziandslag finaazdapalin) rutsiulunann

1 qrimal naanansisad, dopongwnetisafunignea Anpuewiznadmedifanirussiumanisfiluuunhi
(ERmanfiTusie GRntand svinudugisdndim, 2637), win 18

%2 Gllivan, Lawrence A and Grimes, Warren S, The law of antitrust: an integrated handbook, p
10.
B ydund drondiad usziying Auminzzga, “womaslumaisufulgangwnemizsisiuntanisia, anige

srunznuudarzinelng 10, 58 (nengimi - Rawsu 2544); 78



52

Dulletaligtuazilugsm wistalsinmunguuionisutaiunianisfissisduareanis
i o i h 3 ¥ ¥ W § e . -

nTWIaT U (Protect competition) wsi Tl ANATaIAUTdU (Not protect competitor)™ 34
i e - -l -

ngwinenutsiumeansdszFouaiounssunislusnuyausaiininguanisuiaiy

3 L] ¥ a i L ¥ - - J L L&
uazdgasIiguininnsuteiuedgAstainomasinnineninenfoudaiuuaciv

2.3.3.3 Wunguuneiiliinnmdunsediiinn

Tunruandudndeiinsdefaususinnuiaanisreuiin AR 37A7
yasRuAuaziinrassgninuusdounalngiay nalnsrfinsnguasduasgnuluaan
trznauiu Fuguasanusiusandieduiing dauauguniuidusainsindruguin
a=fu winnalnasagnilaiauly fuFinedenldfusansznuuiu du winfusznaunisld
suralnsiteulunimminidpdudwidadniinisldratnudiaie lnedinrsudariu
szwdndlsznaunianiy niflisnnalasisoulunaanasfteniinaiiwinguilnalunis
RenteauknTnunse BunnausuduRuignun fuilaedenlinaudn@sepanu@emne
fiazsadldFuaannisiaun i idus a5t aziulidruAuATeIIRINg ML
wivduntanisAasfidnwmz i‘:,mmﬁq#:ﬁﬁ{u Azl sz lemifazifinuiduilnautui
uanant] dnuzrsngunennekiunRarA AnssfuliRansusiuszndeduiinedng
anyroifdana WiguFlnaiitanialy AsiRanteauAINaR IR IR s AN AN AR
VAIUUAY TR RUATHRETTNATT ﬁﬁﬁq'iﬁﬁaﬁﬁnnﬁfﬁuﬁuﬂﬁsnﬁnf';anm ezt
witsreannuanunisileiunenisfaiae nsfuprasntFiteiulunnafasdudssToniun

puFlnaduies

- ¥ =
H Svn vendlsasiny, meisuanimlsafungneenegriafedz@ninmnalnnimatausziaregie,

nrumrknnlu, nangnan 2535, win 4



-l
unv 3

T ] =l -l & s
ngwInEnIsussiunanisAaesialszimaTiieatasiunMsay ALY
nszviamsdianIsutiaty nsdivuilwingsnanugua
TugARIMNssHENUBUA

3.1 ngwanen1suiIiuInsANlsEmARUIFaLEN

4 v
ATHILBIAY

a . ey :
suigawiniie Widh s madsnifininlsznaa linpunnanisusefunianisin
- =i & (] - - e
s neAnauieiiaqiil nguinanaTidiun umsdarenlssmasnigandnalafunisimmg
(] [] J # - . -.‘- L ' - -
ptnraiisauariednfluanwneaiiviliiiaemdifyssuonuAnuacnqesiig

nnTeAulinguuieniadieiumasniam

lutnarieuwirmaed 19 nssdsdanewszrinsuszmasuiganinifidnene
fidoudmlmasannisuseiu Usssnsdaulngiilssnouat@ninsmsnruazg s nunmidnin
i n'\m"uﬁui‘f'iﬂtm:nwﬂ:rzanrﬁﬁahﬂTu-nm:—.ﬁ':utﬂuflﬂiﬁﬂ:iﬂqm‘%’tﬂiw‘a’ﬂqﬁqﬁﬂn-.r
IngiannEn7anssTaRTBsINERTNIASHANBERRARIIgsn fwdlunguieu windudl
dnwusiuenaniulnedarsfamuaidieuiufieylnfianazeginseenlussfuivy

a18M1 (Out of sight the nearest neighboring house)

AneA Tt ia Rl lsimasv e adntldinsuinasuazninlnaseanile
Rl ALEy g fidluvdndadny ieananimualssna Ao U sraunnaue ATy
AN TR BN TU® (all men are created equal) FailuuannanArdngreal sssunium
Jefferson lunasdsznaadasninlull a.A.1776 (the Declaration of Independence in 1776)
uaziuiisenedaaiudnuznizdniviinrenl sreansluroe Yy Aennlutaana1 T8RRI TIY
# 19 Guitnasai v inetraran i luduane giauasgratunss i Wil szmadie

Aty fawiniuetnann wisisuaarsiiowihdmananndaillganunisaill



54

falnroundunielfiinrudaudafundnnisdrdydingas Wulide Anumafiouiues
Uszmnmugninatas’ FaouaresdnanaATe A Guagnoiduswinliinemensuas
Uszneunismnmdndasgnnauiuuasaaaniiuiassunislszneugsissangusznaunis
fiflduianiaansgia anahidlussm uaznsdenUfIRGudedetadaey i nadng
fugnsArE0enearn W fuzznauntsifinunnlugjasldfudnaen sennaluszdufiaIng,
insmsnsviagussnaunirua@n mManssindanaia udsuamaWiiufianalivindes
fuludenn lurisFeofulszauidninArntiaslaluiguiasen Wesnfgutases
dszmendinanues i ldlasanian s i unanefousedussneunisiiaunn v
Wnsiurieedidamnaurnlfiadelsiiiioiguiarem vimnanslgusiag fuin
I AdndueaszanunsualuGesromviniuniudagnigns: arauEnATs unaliinemang
uazfUsEnauniTIuIng mgn%um'.u aulufigagiunanninaung iy Antitrust e ldufilom

nsnazinie L Feusne nglaensunasfitauna i laaads

TutaarzuLna GukInngwng Anlitrust gnaisiuludnuzassmerouanlasaaing
Tnen N IREMNYNUAR (Monopoly) wazn)rfaniunTzRIN 9 AN TUEIEU (Cartel)
dwvnifinnarngeia n"qnﬁﬂ’l?ungumﬂ Antitrust axdunsnuseneavadnnaunanzin
wamuuazafeaanauaalinguAugaa sanafauils FalunnTefuldnguanelu nuzifu
NOUHAE Antitrust EdFWH AUNASEI AT THEASITH (Jusification) wazAI MM T LN
(Faimess) Tudawa it fmdumaiu Tnulidsangindudninusivie wunAnludesres
Usz@nEnan (efficiency) wiatiaale Qun3eite 20 Tsaunlutaed A.A.1930 wuanNAR TS
UssAngnmdsdneduin i tingmng Antitust valuFasszAvinwlunisdnass
nineng (Allocative efficiency) tnzAnugydnhddinnegna (Deadweight loss) Aoiiaann

- o
[UNIUL

! Sullivan, A. Lawrence and Grimes, Warren 5, The law of antitrust: an integraied handbook
(St.paul,minn : West pub, 2000), p 5.

! Hovenkamp, Herbert, Economics and federal antitrust law (St.paul, minn: west publishing,
1985), p 50.
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FouRINgUNNY Antitrust uﬁnfuﬂnﬁmqmmiﬁﬁmmuﬁ’qriﬂﬁ':amn'nﬁmnlmﬂﬁ
Fundn “Trusts"n1afniiueuee Trust WurnisfildnssianisludneusienfaenFo
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NOMHILFABATUNITYNTA,

Tnufinnznaziamnsdaianisutieiu nadinasfandliingsiaiuguislugaamnim
ﬂﬂuuuﬁﬁﬂnﬂﬂn 10 1# 159 AL 9890 W A8 Sherman Act, Clayton Act Uat Federal Trade
Commission Act fiu Iuﬁquuqmﬂwnﬂ nﬂwﬁmguu AunsuiiunanisAnrenlismaauiy
pufinn newieaniu 4 soukoni A (1) Tasseaussénnauthisemissnufifiuades
AUNQUNIBNITUETYNIINITAT (2) NTINTENINT s9fianasuiedu nadinaiui Wiingafiany
AutlugaamnsalpTEAE WRgURTER TR AmAIRIA D s AU 0T (3) N1
aygy e linssiansdnianrutedu nadinasiuiilivingsianuguivlugasunsnimuoud
mulfnguinenisuisiunianmsdiaealssmAanigening uaz (4) aql ilawinguinunis

wisiuniamsdnganl snAsuiganin)
s - ) ik - y
3.1, tlaneadasugssnnamianvennissanud ptadesTunguiuniaugaiium i

3.1.1.1 nasnauANNITutNiuN1anIgAY neEnseyRsTId (Department of

Justice — Antitrust Division)

* Sullivan, A. Lawrence and Grimes, Warren S, The law of antitrust: an integrated handbook, p 6.
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3112 AENTTHNNIIAUAUENIINT9AT (“Federal Trade Commission”)
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aanted butaeeudouiu Ineminivan v uenIsnATAWTUENI30 140 Ao N9TaALTE

{Armonk, New York: M.E. Sharpe.1994), p 279.
¥ hitp://www.usdoj.gov/atr/overview.html (dated 16 December 2006)
% gullivan, Lawrence Anthony, Hand book of the law of antitrust (St.Paul,minn: West, 1977), p

768.
! Ibid, p 753.
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* hip:/'www. fic, govibep/conline pubs general guidetofic him#bc (dated 17 December ?.I]DS]
¥ Clarkson, Kenneth W. and Muns, Timothy 1., The Fe rade Commissy 1970
Economic regulation and bureaucratic behavior (Cambndge:Cambndge University press, 1981 }. p 56,
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3.1,1.3 Ana (Court)

padiwiinfirndunddofininene fifsduiannaninaiugaalaunaanis
wieimansfnielnsnnenssunaiuiniemasn sl sdusiuavesenmunioll
uniityiRrasnguaren Tueiuniani 747 Aa08 rﬂuﬁdqu»:1uﬁﬁﬁrummﬁmﬁmﬂnnuu
ngwnnlulrzmasnigaudniidnyusduanuneuand (Common law) Farfu mraazidlu
fa¥1andninuaiuaT UM ATV U617 Maldilszneunisiadu Inefivdninuriuas
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npwnsna i luaR el TuaRfiddaRn M e linguHIL Antitrust NTRANTONUAS
nwﬁmaufhu'luMﬂﬂqﬁmﬂuunnriwﬁu'lumqn%a PN TIE A HULANATN A TLIIHBIN
mmgn'mmhﬂaéiﬁw'1nu_ﬁ'luuﬁﬁ:ﬁmﬂﬁﬁa'ﬁ'mﬁﬁqh'lumiﬂ:ni gz finaneluanedadl

ANAIATYTIABHAN AR

312  mdadansudeiuniantedn  nadinmiasihingsfatuguiviugaamnr

AN MBI TEIR TSR mARU g aRIEn T

nguanenIutaiunanIAinrelssmaay fguinifidnAyilagdoniu 3 adudaniu
A9 Sherman Act. Glayten-Act iz Federal Trade Commission Act TnanguuiuniITutafiu
nanrAnestszmaAauigeuFn g n?iqnﬂ' yY m"ﬁiu Af nuHe Sherman Act FaTyaR
311D e, 1890 SifiasannassausawAnNg WAL AR TTaglurzU LIRS NRUAET 1 nifuds
drnnlFu AU nrain A Aanr rudiulusane Inéinjwanae Sherman-Act Anldnmue

" B S
wannuuvsusatnala

1" Gellhom, Ernest: William E. Kovacic and Stephen Calkins, _Antitrust Law and Econnoics, p
531.

"' Goetz, Charles J. and Mchesney, Fred, Antitrust law: interpretation and implementation second
edition (Newark, N.J.:Lexisnexis, 2002), p 13,
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A172AA Y 1BINJUNIY Sherman Act sian1941mnisusduiunuinsidfy 2
snsdatiy dail

1R 1 Wia Sherman Act axnanaflamanssifuiidnsusrsanisAnaviaionile
fu (collective action) Tiraliifian1sdrfiansutsiulunae

wng 27 azdlunmanizaauanniInTzinde tiuwmqnﬂﬂlnﬁqﬂmﬂuqnnﬂﬁ 77HA"
uﬂzﬁﬁuﬂHﬂf’lrﬂ"w\:ﬁ'i'ﬂﬁ'm'iwn'n'mu?ﬂ'liﬁ'}mﬂmfr:dnmm'[nﬂﬂ'nﬂu {11810
fouAreaua 2 udaaztidlddanguieiFdygaviungAnrmunisgniialilaun

\ a8 2
umﬁwunfr:uqummfﬂmwwmmuﬂﬂ:gnmm (monopolization and attempts to monopolize)

udonwmaRin1sdeflEag g sherman Act fa11aarudaau sennlugaes
Woodrow Wilson r.j-nu:nmﬁnnﬁ’ﬂuﬁ A.#.1912 111 Woodrow Wilson (a4 1n17iTadu 14
nWHE Sherman Act frtanasn iy Rednndeenare Wiianau@ewsTudugiie
1 dlossnmniygRagwnsudnsniznin e dunabigesRtauimaluninieduldion
Aull ™ fadiudangwai Sherman Act g ndduRiazfesldFunizuily nuhuun
'ﬁqﬁnﬂuﬁﬂﬁnh*ru:'lﬁ:'.'mnw'ﬁ’nﬁﬁmnﬁﬁuﬁaﬁu pannlul A.A. 1914 Rafinslfudauily
ua:ﬂr:nwni‘ﬁn{]uuwn’nu'ﬁqﬁ'ummwhﬁiﬁﬁ'm%uﬁnuflwﬁ'u AT NUHIE Clayton Act

1 - ‘: 1 - 3 - [ ud ol .q! l
Tnenjamdaiiazgaiesdndnanafaninlfudjdesnmengmonaliiromdaaunintau

12 gection | of Sherman Act 1890

“Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade
or commerce among the several States, or with foreign nations, is declared to be illegal. Every person who
shall make any contract or engage in any combination or conspiracy hereby declared 1o be illegal shall be
deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not exceeding $10,000,000
if a corporation, or, if any other person, $350,000, or by imprisonment not exceeding three years, or by
both said punishments, in the discretion of the court”™

" Section 2 of Sherman Act

“Every person who shall monopolize, or attempt to monopoelize, or combine or conspire with any
other person or persons, to monopolize any part of the trade or commerce among the several States, or with
foreign nations, shall be deemed guilty of a felony™

" Gellhomn, Emest, Kovacic, William E and Calkins, Stephen, Antitrust Law and Economics,

Fifth edition {(USA : Thomson west,2004), p 34,




o . d % i b
Tmunguune Clayton Act flanszdrAyajafiazatugungingsuniinssiidaee
T - e

uniyqiReeanguinelu 4 Fasdiaeiu”

WA 2 iarauANNITRaNUfTINAEIAY MItTniTuaznsawInANazaInly

' co ol g
A 1 nsaeudn o ssAumauenseilbiiy dnTegluanuzdeniu
] - Lo i i - - -
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NIMT 7 HATLANWORANTINNTTING IAAWIaNTIAILRANTT (Corporate merger)

HIm 8 :quuquﬂqiinimnwﬂuém’nmm?mﬁnmi (Interlocking directorates)

- ] 13
TneunToy s 4dlsznasisndussiieduacwiafseaninssiniudunaliiia
msamUTununirwiadulusamduetisnn wieluubbmazaiaunanisgniialugsia
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1 §7N9V U (substantially o lessen Competition or tend lo create a monopaly in any line of

commerce)

umityRnguane ClaylorAct 1914 Aztaniulun saIuguwgAnI N INIER1aT1in
nsuleiuR R AN usianIsinnnd U EyaR1e Sherman Act TanazivuniisngAngsunas
nIEiA U N9 NEEAE RGgaae s windeuladna Sannad wiaduiariuanili
nruwisiusmisuasuazaisgnagnanlugsng Tnﬂnguuﬁuﬁﬂuﬁﬁ:nﬁunﬂuﬁqmfﬁwun
$9A1978 (Price fixing) N171@ANIEAY9TIA (Price discrimination) N17418WHAUAY (Tying

arrangement) WAEDATBARIN I HE NN TAMUAUI.(Exclusive dealing)

FiernuAIsINTITNIsEINIINgMHNY Clayion Act uﬁfmﬁi‘lmrﬂs;nm‘l‘ﬁngumﬁuﬁ n
wilsntfif A% Fedéral Trade Commission Act Tnufl iR 1784 UL LU RL ORI URE
(administrative agency) 'lﬁﬁ'mﬁ']ﬁmuqumquﬁnﬂu nagnsERlunTTa i unIanI 1A
WiiiUssavznam naeldidivanevdn 2 Usznas e drznisivilafieresfunlounansudeiu

- T §w
R1NANT Congress uazUszniiany As MeWmuiuasyfulpulsunsnisutaiunianiai

' Ibid, p 35.
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(Unfair method of competition in _or effecting commerce and unfair or deceptive acts or
practices in or effecting are-declared unlawful) {masn ng'l.uu 1MT1 5194 Federal Trade

Commission Act

wanngAnssunsanianasudiunsanininibihingsiafuguidlugaaivns
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gutuAfaTun oA wAtea s ARniTaInILEs woAnTaumaina1a AR
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AMLMNIATIIBINMI Antitrust TannsaRansan diiudndu doll

3.1.2.1 Clayton Agl 1914

o‘i-mmr]ﬁngumﬂ Clayton Act iﬁﬁ‘iu'l‘nuﬁ*i’nqﬂ::ﬂqﬁﬂ pean1rlinguuneil
KatA1AdmauNINGIANGWEAE Sherman AcAE AR s va Ty (ATBINgUNNY
Clayton Act 3ailffanAamuaundauminyeiAnguang Sherman Act Az TunnsRa170a1A
Am nedinsanaairuil iingsiafuguistiandasiansangunne Clayton Act luguduun

- -0 ke - ] i - -l‘ W L omd 7 |
nadinaanasindlivinganaiudus wipiatuszanegaaaldiaduuin 37 Tnafinguiiy

' Ibid, p 37.
" Section 3 of Clayton Act 1914

“That it shall be unlawful for any person engaged in commerce, in the course of such commerce,
1o lease or make a sale or contract for sale of goods, wares, merchandise, machinery, supplies or other
commodities, whether patented or unpatented, for use, consumption or resale within the United States or
any Territory thereof or the District of Columbia or any insular possession or other place under the
junisdiction of the United States, or fix a price charged therefore, or discount from, or rebate upon, such
price, on the condition, agreement or understanding that the lessee or purc haser thereof shall not use or deal
in the goods, wares, merchandise, machinery, supplies or other commodities of a competitor or competitors
of the lessor or seller, where the effect of such lease, sale, or contract for sale or such condition, agreement
or understanding may be 1o substantially lessen competition or tend to create a menopoly in any line of
commerce”



62

L L
Clayton Act Hazdniadnenizagieannguaznmedudwiniu windunsdiuenwilesn
S, uoa “ B i o
R litedunubaldnmngmng uasunaainyvoangwinsaiuiidiinegiesdnglu

VIUNIMITY

-3 -, L s L] - L bt - Rl e

uananil noAnssunirdiantsutanianisn nadinaiadlldvingsiany
i i = L) L . 4
Autvacfaluananinnn 3 winguing fidededesiondeuly 2 Uszng Ae

- ! A - - o

UsznizusnnagnsindanaadlansasviangAnsauiiduninisdubianday

AasRaragInvawisium’ uae
- - . § ' - P '
Usznsasangiintsumansisdananane Wiiauaunizeaniutieinetng
ol b -l o ] : ] i wia
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tend to create a monopolydn any line of commerce)

3.1.2.2 Sherman Act 1890
winmsdfianasudsiunsiinsinuiiliiogsnaiuguialidndnenisainiin
¥ I al . L] - ]
ANIAT 3 WIngUHTY Clayton Act k&9 AR LTazAoia T AelAe Sherman
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Act” INTIEIHEIRINANHUENIWHIE Sherman Act ey iAdeuAMNANNUEATILARY
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ATINERRILEIAT)-1. 184 Sherman Act 16

" anniuuluufeenussiaregie, TannAne i FuudsunguuunizussiunniAneuieeing o
syl dgju sun iyl uaslng, (ngamvamriuag, Rawnmu 2542), win 24
¥ Feaduaiu, w218

* Bork, Robert H, The antitrust paradox : a policy at war with itself (New York : Free press,
1993) p 299,
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ré‘tfé?.?umfﬁ%iéﬁ Act 1914
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lﬂyﬁn mﬂﬁﬁﬁ#}}l‘ﬂﬂ Clayton Act W Sherman Act 14077
4

? § e Py b0
2022 Lg

ngumuﬂﬁ
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Ranzoarmaunguaneiiazidun S THIREIA 0NN TAMTUS FTAINNIATY 57 WY
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2 L)

I Gellhorn, Eﬁ:ﬂ;ﬂ. Kovacic, William E am{}gmmsxg;M Antitrust Law and Economigs,
Fifh edition (USA : Thofison west, 2004), p26 m

2 pitofsky. Robert; Harvery J. Goldschmid: Diane P. Wood, Trade Regulation Cases and
Materials, Fifth edition (New york': Foundaton Press, 2003 )cp 72

M Chapter)l § USC.Section 43 _

“(a) Declaration of unbawfllness; power-o prefibit unfair practices; inapplicability to foreign

trade 7
(1) Unfaix methods ef compelition w ar affechng commerce, and. unfar or deceptive acts or
practices in or affecting coninierde, are hereby declared unlaw ful.

{2) The Commussion is hereby empowered and directed to prevent persons, partnerships, or

corporations, except banks, savings and loan insututions desenibed in section 57a (F(3) of this utle, Federal
credit unions described in section 57a (M4} of this title, common carriers subject to the Acts to regulate
commerce, air carriers and foreign air camers subject to part A of subtitle VI of utle 49, and persons,
parinerships, or corporations mnsofar as they are subject to the Packers and Stockyards Act, 1921, as
amended, except as provided in section 406(b) of said Act. from using unfair methods of competition in or
affecting commerce and unfair or deceplive acts or practices in or affecting commerce,

{3) This subsection shall not apply to unfair methods of competition involving commerce with
foreign nations (other than import commerce) unless

(A) such methods of competition have a direct, substantial, and reasonably foreseeable effect—
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proceeding by it in res

nITHMTAUAUGTgaza e@rm Trade Commission Act Winiu
usian AR lARAI DL TaaniuE T NI Ra s
Asnrutaiui i usraa( ition) ATUAT Y QI A TUNIATY 5 UWY
Federal Trade Commussion Ai:E TR /.W _ﬁun‘l?ﬂ:tﬂnﬁﬂngumu Sherman Act Uz
Clayton Act 9t qﬂu mﬁhqﬁnmn"ﬁiwﬁ it -'uﬁaiﬁﬂﬂ npBu nacidaliign
qﬁﬁ’mmmvnrm\ﬁ VFAMUEN I TATAS - l FENRAATNNUHIE Federal
Trade Commission '“‘fﬁ“"; i uenduiian, 1A E@I"‘Iﬂh‘i N{WHIL Sherman Act UAZ

AOUUINBUINT
R L e

||] on export commerce with foreign nations, of a person engaged in such commerce in the United
States; and

(B) such effect gives rise o a clam under the provisions of this subsection, other than this
paragraph.

If this subsection applies to such methods of competuon only because of the operation of
subparagraph (A)(ii). this subsecuon shall apply 10 such conduct only for injury to export business in the
United States™,

* Neale, Alan Derrett, The anutrust laws of the Umited States of America (Cambndge

University press, 1960), p 379,
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* Gellhomn, Emest: William E. Kovacic and Stephen Calkins, _Antitrust Law and Econnoics, p
37



AR Standard oil Co. v United States (Standard Stations)™

Tnumalduanamnualidn

“ In the case of the buyer, they may assure supply, afford proteclion
against rises in price, enable long-term planning on the basis of known costs, and obviate
the expense and risk of storage in the quantity necessary for a commodity having a
fluctuating demand. From the seller's point of view, requirements conlracls may make
possible the substantial-reduction of Selling expenses, give protection against price
fluctuations, and-of particular advantage to a newcomer o the field to whom it is important
to know what capital expenditures are justified-offer the possibility of a predictable market.
They may be useful, moreovér, 0 a seller Irying lo establish a foothold against the

counterattacks of entrgnched competitors...”
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ﬁ?ﬁﬂﬁuq’u'ﬂqmuwnﬁﬂﬁl.ﬁnﬂ?:mmﬂ’ﬁu alundreatumuniss@auaznistiaafunaiiag
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Fruura
TuARTAATMNIINLIUBUATENGN Webster Motor Car Company v. Packard
o R | - - i - - L -
Motor Car Company fiinanaaniisimagssaldeaniudmgAnsmunininudliingsiaiu
W i - J a L [
futslugnamnanisuousiiadpasiac Winsinnwldvdan Rule of reason uiu

Al The WEBSTER MOTOR CAR COMPANY v. PACKARD MOTOR CAR GOMPANY”’

Tnsmalfuanamaualiin

% Standard oil Co. v United States (Standard Stations) 337 U.S. 293 (1949)
7 The Webster Motor Car Company v, Packard Motor Car Company 135 F. Supp. 4 (1955)
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“..Unguestionably, a business concern has a right to select its own
customers. It has the privilege of selling its products to whomever it chooses, to refrain
from dealing with anyone, and lo prefer one polential customer over another.
Consequently, if the Packard Motor Car Company of its own initiative, for whatever
reasons it deemed bes!, determined that thereafter there should be only one Packard
dealer in Baltimore, who would receive an exclusive franchise, and that this dealer should
be the Zell Motor Car Company, there would probably have been no violation of the

antitrust laws..”
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* Hovenkamp, Herberi, Economics and federal antitrust law, p 127.
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¥ Hylton, Keith N, Antitrust law economic theory&commeon law evolution (Cambridge :
Cambnidge University Press, 2003), p 116,
** Bekner, C. Frederick, I11; Steven C. Salop, “Decision Theory and Antitrust Rules”, Antitrust

Law Journal, 67 {1999), p 52.
1 Ibid
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3.1.3.1.2 wanuvamaAna (Rule of reason)
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*2 Hylton, Keith N, Antitrust law economic theory&common law evolution, plla,

" Neale, Alan Derrett, The antitrust laws of the United States of America, p 16-17.

' Ancillary means “Restrictions on the parties to an agreement, which do not constitute the
primary object of the agreement, but are directly related to and necessary for the proper functioning of the
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objectives envisaged by agreement. In the field of co-operation agreements, an example would be an
obligation within an R&D agreement not to carry out, independently or together with third parties, research
and development in the field to which the agreement relates. An example of a restraint ancillary to a
concentration is a non-competition clause imposed by the buyer on the vendor for a transitional period of
time"

" Jysd Aefimnangad, “mndafuldngumnellssfunimgnraluizmealne. ([Ganenfmniudie Gfaenf

risantnlwAinead, 2525), Wit 137
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* Gellhomn, Emest; William E. Kovacic and Stephen Calkins, _Antitrust Law and Econnoics, p
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% Cantor, Arthur I, “Tying. exclusive dealing, and franchising issues,” 45" Annual Antitrust Law
Institute Practising Law Institute New York City (May 13-14, 2004), p 50.

" Gellhorn, Ernest; William E. Kovacic and Stephen Calkins, _Antitrust Law and Econnoics, p
198,
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" gummers, Lawrence, “Competition Policy in the New Economy”, Antitrust Law Journal 69

(2001), p 353,

{“it needs 1o be remembered that the goal is efficiency, not competition. The ultimate goal is that
there be efficiency™)

¥ Kolasky, J. William, Andrew R. Dick, “The Merger Guidelines and the integration of

efficiencies into Antitrust Review of Horizontal Mergers”, Antitrust Law Journal 71 (2003}, 207.
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BROADCAST MUSIC, INC. v. CBS"™

“...whether the practice facially appears to be one that would
always almost always tend lo restrict compelition and decrease oulput, and in what
portion of the market, or instead one designed to ‘increase economic efficiency and

render markets more, rather than less, compeliive...”
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¥ BROADCAST MUSIC, INC. v. CBS, 441 U.S. 1 (1979)

*'Tom, Willard K_, Balto, David A and Averitt, Neil W, “Anticompetitive aspects of market-share

discounts and other incentives to exclusive dealing,” Antitrust law journal 67 (2000): 616.
2 Beltone Electronics Corporation 100 F.T.C. 68, 204 (1982)
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Aupraadununiadiuinrmnuasstlds 1o fiinua N rdastun T edudn W
grialne Tneliduitnafiauls 1o TAaRuARIRRTLETad neAuA 1831 Beltone A
Turnuzidea fumngdndmiioteauism Beltone atulan e nzannireRudaun fensdl
funuiignnindon Audtese Beltone tieahinrvanmiwWiduilnald desifinao @iy
Fatu RT3 Beltone Ap@emtuaziunissfunanuinninduszneuninudud
damirsRudradiniu Frefgaudaamznirunisawiugnisdiuianasnsziteiin

& P J a
Beltone Wluntsanasdninnintadiiiauaranssin o

ﬂjﬂﬂﬂil&ﬁ'ﬂ_u]iﬁﬂiﬁjﬂﬂ_ﬂiﬂﬂuﬂgﬁjﬂ_ﬂjﬁﬂflm
annielumsmuREnanisie. AnssaalunIAuaNa TR an R
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AR Standard Oil v. United States"

1T Standard Ol {uguan uﬁ:ﬂﬁ"uﬁwﬁu'tuuﬂi‘}unﬁﬂﬂﬁﬂﬂ Amnireiniy
Tuermnsdunnbiundisznouninfniniusine wszunadaudaming Wundssneuntsly
nagaamnesy il A.A.1947 Ui Standard Oil IWdvindannasiudusznaunisdmning
ﬁfuﬂ'mJﬁnTnnﬁ*mﬂiﬁéﬂa‘:nuumﬁwﬂwﬁjﬁuﬂﬁnﬁwq?ﬁﬂﬁfiwmﬁﬂﬁmﬂu e
Durutisraein Standard Oil slupRtr e Wit sz@ninmilna e iy

Aanriu

TnuAralingnalddn

“(Exclusive dealing)...may well be of economic advantage to buyers as
well as lo sellers, and thus indirectly-ef advantage fo the consuming public. In the case of
the buyer, they may asSure supply, afford protection against rises in price, enable long-
term planning on the basis of known costs, and obviale the expense and risk of storage in
the quantity necessary for @ commodily having a fluctuating demand. From the seller's
point of view, requirements cenfracls mag' make possible the substantial reduction of
selling expenses, give protectien against price fluctuations, and-of particular advantage lo
a newcomer to the field lo whom_ it is_imporant to_know what capital expenditures are
justified-offer the possibility of a predictable market"

xR ye s Standard O# 1 wn nfarnaanaiui iingsian
Auidliindulidh -Fﬁrnnmr&uﬁdﬂuﬂ’:’ﬂqﬂr:ﬂw‘ﬁ‘n'1ﬂlﬁt'ﬁn%m‘huﬁé‘ﬁ‘m’wﬂquﬁtﬂuﬁﬂ
Auduazduiniiudarofudle vy

nsdigRndnheidutiaduin Wi eriduheuhisiauddometia:
G’ pomannsnlunisiedud o enfivue ATIHNATNITO TUNIT UM TTA Uy

1 k] i Iﬂ - p L
uauuRugresiuuuasAn S eAnA ol Wi

* Standard Oil Co. of California (Standard Stations) v. United States 337 U.S.293 (1949)
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UrrlumFdulssaninhmasduuacpdsiiasinariansanayganiulimganisoiusias

AR

3.1,82 2 Ang 1 nuunATaRsdEngAnTun1zR AN suadu nading

Winitliinganiaiuguilughaivns e ueus

muldnguwnanisuihiunenisAnlsemAauizanin noansung
L i - Le " 4. a / § -J - -’ .r": - -
[afanisutiedu nedinisindb g RafuduifnIulugra NI T UBUATUAEIMAD
nrs R fungans Al uiiiagriafuAutalugsiani 1 Tneasfiansun
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nuldnquindnuiamnua (Ruleof reason) iatl s@ninmifatutuiv Fadduuraun
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AR Pick MFG Co., v General Motors Corporation"*

- . - -l L R i
UF¥n General Motor Corporation Uffias iz u1o@udrurugus iun
gamammirus s wingaasomirpeiuuud lianadiiasunevialdarvawl innainnis
) - [ : -‘ L 3 ok ] o il # r--llI
HERTEIUTENIN LY 'NF'I"ﬁ'lﬁ!"ll-lu'l"]ul'Hﬁ"l'.i"l.l"lH“?ﬂﬁﬁ‘ﬂ'ﬁﬁﬁi“ﬂ”ﬂﬂﬂ\ﬂ DTRHUINIDUUAN
- - -; - 5 - s - e
HAASINUTEY ARTTD AT 2N duFEN General Motor Corporation mnasnsziulsziu
o - i - =
supuiRnuRARsedianeluszaznan 90 fu vianielurzuznng 4,000 ludwaanislin

EILH

* pick MFG Co v General Motors Corporation 299 U.S, 622, 57 5. Ct. 192, 81 L.Ed.
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luniideiasialn ngudiranizaianisiaduiesnasusuiainguts
fesainnisfinuun AeuludangraminWigdnanminenusudbiannsonnastedudszum
axlwdeunuiangsznauniridiuguisluudernseunudld Tnovdanfinmsiann
Tavissfauasnpuanauds malddndudrdannasfandrabilupufianiunguiissnm 3
uwa Clayton Act Tnomnalduanavauaiinenfufialsz@ninmidasuluanudunsedud

1 3
Uszinmaz uasueusil

Tnepnaldlimnnadn

"..The automebile is a complicated mechanism, the refined product of
scientific engineering afterfong investigation, close competition, experiment, and practical
experience. Replacement and repair  parts musl be of accurale measurement,
appropriate, satisfactory material, and proper mechanical censtruction. Otherwise, disaster
may result. The automobile is a complicated mechanism, the refined product of scientific
engineering after long dnvestigation, close competition, experiment, and practical
experience. Replacemenl and “repair parts. must be of accurate measurement,
appropriate, satisfactory material, and proper mechanical construction. Otherwise, disaster

may result...”

naalaeson Ae mauivdrAudieaueusidudusfiipouaduiudou
Usznaudseznaididny luvarndou Taaieuiiininionutudeenuolunaneld orueud
dussinailnisgua arsselivhenasaslistiaundieeldfunasiuseauazan ATYIUAIHVAN
N1 luBudAaNT I AN L1988 7 (scientific engineefing) AT N1 TANAEANT 1
iﬁmiﬂuﬂﬁﬂi‘ﬂﬂuﬁwﬁ:'lmimuuuﬂ'ﬁ1nijuﬁmﬂu'ﬂur.iamﬂuéﬁmmqru"m'lﬁn'::ﬁ"l'lﬁ (i
anfufiderTuso gz fesitinasgnighies mnzadl uszatnsd Hididustredtuna
Tniannzasssunusiuiazuuy wazuniinas Waukes nai i zaniunalnvess o

vuudn danananabiifsua@ounduiingls
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taniuglafuauineniau
AR M&H Tire Company, Inc v Hoosier Racing Tire Corporation'

pRTILUEN MaH Tire Company ("M&H") Wugudnuazdimioenerowts lny
M&H Idfuilaarihin HoosierRacing Tire Corporation (*Hoosier”) g Hoosier 1
nnmﬁﬂ'ﬁuﬁﬁﬂnu?ﬁ'ﬂﬁu'ﬁwmu?ﬂﬂ maH Tnefldoulylidsmguissfessnieduiea
soudeliurimuiiaduasda Gond) ‘singletire rule” ilasandaiasialsngin lun1sde
1ugesousaiy Tnonfudoiin 41Lﬂuﬁa;ﬁﬂﬁﬂﬂumﬂui’ uRifinisuseiudaininan
o luaniursudnegs Frariis Hoosier Aafiasnmmdidmdnmineiazaiunsndnine@uils
wrimdbifunamiinunnainssarstznaniauisiusousaitesm A uandsoiiniaiuly

NITULITOUTIAINGT)

' X > — K
Heluadlinalddndunanfuialss@ninwifintusnnisansiunudaunis

Num Single tire rule AINAEY

neraldndn TR

“..If cost cutting were. the only goal of the tire rule; a less restrictive
approach might have'been devised to control tire lcosl...We are safisfied. that the conduct
defendants engaged in was justified as a reasonable way lo regulale and improve
modified class auto racing, and that it did not in all the circumstances have anti-

compelitive ramifications so severe as to warrant a finding that it was illegal...”

“ af M&H Tire Company, Inc v Hoosier Racing Tire Corporation 733 F.2d 973, 1984-1
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pRtAns WeesTuwHgAnTn ki g siafuduissza¥aua@oann
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hiAFRamMRRaNIIENINTN18Y Hossier jalifinaUszAnsauludeaseanisandiuuann
nserenesauisdnnmaimua ddndmiduddminefufusiResfide lutaangg
nauteiusneudifuisnrasuieii Semnadiunas Wiwganisaluianfdndennaeinai liin
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griafuAuiniuRanauMHaUASA LRI TR IVIUA ITUTY
AR Webster Motor Car Co. v Pagkard Motor Car Co."

niﬁﬁﬂﬁﬂ?aﬂﬁngdﬂuuﬁﬂd Balfimore #fiimud uintoeusiiie Packard
mulugjag 3 rukondu 101 s2neuden Wi Zell Motor Car, 1T Debaugh Motors Uaz
134 Webster Motors Adifulavif ARt figa L3150 Zell Motor Car Haannslh3sm Packard
Motor Hn1zawintsneusl Packard TLAUTEM Zell Motor Car usiieagiden Tnudamnua
411 Zell Motor Car szldanuasngniiunagsia W ldmszlszauiuniazaiayu winudsm
Packard Motor limnasfiazyinisdamisesnsus Packard Wuriudimifuedidun Fariau
V¥ Packard fineyanasninailudeng1o asdu nasanaaiangnnin 1 Webster
Motor Car Wfunansznuiiasaanhinnmsndmuazasus Packard 1ndmnire1é Tunaisienn
131 Webster Motor Car 34iiuilna1fin Packard Motor Car 41inAiangusnt Sherman Act
lupdiiuaieRanmalFinduinnsnsmiisenihin Packard Motor Car itlunaniie (ilae
snlisngdaniastainiauiengmvisenidifiasynaanisudsiuianizaainsn
Packard mrn:tju‘s"fnnmmmﬁu‘lﬂ‘!ﬂmfiﬁaﬁuumu’[ﬁvﬂuﬁu whzonsnzminAananaiinglidin
Ustmfy lapausyp Wigshasnsgussiuiuguidfann gindndls

** Webster Motor Car Company v Packard Motor Car Company 135F. Supp. 4 1955,
Packard Motor Car Company v Webster Motor Car Company 100 U5, App. D.C. 161 1957,
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TngAalEndafiasloni Andudn

“..the court held that there was no atlempt or conspiracy lo monopolize
because an exclusive contract did not create a monopoly because there were other cars
that were reasonably interchangeable by consumers for the same purposes as appellants
(Packard Motor Car Co.)' automobiles and, therefore, in competition with them. Moreover,
appellants’ exclusive dealership agreement was not an unreasonable restraint of trade
because, in order to compete with large manufacturers, appellants thought it advantageous
to retain its largest dealer in the cily...”

a1

L i : J t (5 J - e i

piiaeih il duvilsmalininminganisnssvinvasnisv Packard T

HuprmBammenginsupnsainnasudisiudainsndufaiivaiinauscieifiodsslond
TudruniaiudAnan mlumseduiugsiasuin ng

& R W
3.1.4 aplidavngudnamaiiiunam Al maanigeniin

woRnItn I8 iAnITLE nrdinaswans ivingsiafuguea (Exclusive dealing)
anafeupuBARINnNEN TR IMIA T TERAGHigs L e UMy Rves
NOWHE, 4t A8 1AW 1 Wi Sherman Act aznanaBanamasynsulidneussaaniIanadte
souflefiu (collective action) AraWiiian1941Tnisuteiulunann 1 me 3 wia Clayton Act
HIAIUANNIIANASATIA N UEN 9 1N gsfiaduguia (Exclusive dealing) 1u n17318
Audinuil I;JH.‘Iu’lwi'\ﬁ#!ﬂ:ﬁﬂﬂﬂiﬂiﬂﬁuﬁﬂﬁ INAUINYBILIY UATHIRTY 5 U3 Federal
Trade Commission Act AuaTaaiinafuAansutsiuibiflussnlunisiisiuvielidussm
fagrianiTAn uagsantaniin sy MRS T avasnat fuTinansEnusenizudaduly
ARA
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ALEAR HLMTIY I IMAIEAINa1) ua luadsiusTan tanasd Ann suteiuniuunaniaf
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AMEALAARTIA (per-Se rule) WAS MANUMAMAKA (rule of reason) NTlEuaNAMAMIARTINT]
Usrlumifaluudresna et in m09At 1 wasnisannandunfestssin e oithidn
Wulunisuasawndia iqeta uﬁ'ﬁaunwiﬁwﬂwﬁnﬂ Ao Tl iduwdniasitadudedia
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Uiladusinen WuseilrzneuiieRasnadaiiaaiasingg WHgndesuiugnndmanaaiiinidie
110 wide@uveamdni Ae e luman Ay Wuasfunuiazuasmndediasten bi

1l o lunmalfriRmaseliimemouddhaladmlsnaunasianson

WOANTINNTAAANITWENEY NEn IR I g RaT LAWY S nwwAITadERHY
w1 AranadInmsanaaiNd bingsiafugudadunginssunisnssinegniuldvdnuiame
w8 (Rule of reasan) Inuanaidadmaangsnngsmnasiudiiagsiamuguss goulunjudoil
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Urslamiffiaiu samivdnianfiiemsidiinsdsandnanmauavie lifiazaygyaiinag
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{aimnisutedu nadinsiuiiigsiafuguiufiniu
3.2 ngwinenisutsiunanisAnarlszimalszaug el
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ATTHIUBIAUY

n o : .
winiiaaasalanaisnas el A.A.1839 W0 nasInnEmIATINdINa I uaY
. L - =
UszmaluglaUIFunr i@ ums Twanusiiu vamssumme g iauszanmdaan sunaioiu
2 /R . s 3
anusililrzmasi 19 luglnl@mansuiiinssungriudieaivaomudundaiiiniu
i o o v @ i - " v - .
Inenjandafiara¥peinsauilasanulunanimuni luduAns giauas A eiuAl 9INAH
s ] 4 o -
Andanandanaraflumaininiignissanglaldndauiuaudiaduann gyl (European

Union)

annangla (Rnduannuatp st uRdey o1 Masstricht Tl 1992 Failualududi 1
woAanitu 19937 Inuflwauisaaisasingussaedias Winamdonilamuludusingg iy
prudaniamiludiunisyFaTe wlananaizmauasaanaiues dudu dausunin
ginlaztsznaylydon 3 dounan™ inuiszaimigiad (European Communities) ulbunung
satlsmALaEAIITLA T (Common Foreign and Security Policy) uazAduianiiaiu
WeafunisAnsaauasniryfsrsud muafan (Provision on Police and Judicial

Cooperation in Criminal Matters)

" Goyder, Joanna, Eu distribution law, third edition (Bembridge [England] : Palladian Law
publishing, 2002}, p 1.

* s ulunuisdanuuszinnegis, TannrAnmaFuufuungununinuidumieanidneauigesion o
groufgun vl g suoomyTnd ussTng (nammamanng, 2542), win 35,
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dszrianduBuuazmanndag sy (European Coal and Steel Community) nguusza1aAn
waw Ul sueyy s (European Economic Community) uatnguuszananiase giagin (@
ﬂﬂﬂmﬂﬁuuﬂmﬂuﬂmwﬂuq'ﬁ?ﬂ European Community W$2 EC)

e ¥ 5 ; -
douredisuransudsiunianisdrsretinnelinsinfuguareanguulszaaug iy
-l [ a - - d .-|.-| ¥ -
unrmusmmferiaiint e uausAygretiuniinGand ausdyyangelsu (Treaty of
i y 5 o a g i
Rome) W8 1 il uwdunlunisnmuauloureniesdesiunisudefuntanséa tnod

a | " ' y
ingusrasAazaiwanutwniaMuiaaadonlugin

ausdrynyngelon (Treaty of Rome) flaAuIsHRIuA TN s AIA AT IIUARIATBIUS
anlrzmaliidunaaduaen iy Inawengaiaieuiousniannesisseslsmaaun3n i
AMNABAAREITU TININAILANNITNIZNIAI Wal¥lszmAaundnilanufanimaa
s giauardeandaniu Asoiulfanuans 2 whiauidyoinplam® Aoy i
udnniruazdnguszasdrednriantefuluguddoyqnpls uazdalringedradmauly
w9 3(g)” Auaadliiiufiawans rﬁ'ﬁﬁ::éuﬂma msuteiuntansAnssudiadszimAan®n

Fouful W Ranstindiauniosraamuliai

1 o d W [ i
wauad amanin1rANAsaInIsutsiumen A Tungudssmadssaangind (fin
-
INANNGR

 fyed definAnnsad, “nniiiEnguisdesiuntmgnrmlinls melne? @Amenfimmiudn yisensal
AN, 2525), wih 78,
EC Treaty Anticle 2

“The Community shall have as its task, by establishing a'common market and an economic and
monetary union and by implementing common policies or activities referred to in Articles 3 and 4, to
promote throughout the Community a harmonious, balanced and sustainable development of economic
activities, a high level of employment and of social protection, equality between men and women,
sustainable and non-inflationary growth, a high degree of competitiveness and convergence of economic
performance, a high level of protection and improvement of the quality of the environment, the raising of
the standard of living and quality of life, and economic and social cohesion and solidarity among Member
States™

' EC Treaty Article 3(g) “a system ensuring that competition in the internal market is not
distorted”
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ausdyynpelanlidluletinailsZAninanandtianusund laeiiion 81 {wwng
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52 Commission of the European Communities, First Report on Competition Policy (1972)
53 3 sumntod, wisunensuidusssfianmdulrsrmaangiiayIn, arariifanend 1. 13 (Fums 2626),

Wi 125,
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necn i Wingsiaiuquislugaamnineueusd Aruauing 8101) uwlauidyyn
ngalsu (3) nnrayyinldnminagdnanaaudadn nrdlna sl iiagsiafuguialu
QAATUNTINEUUS T uMENAuEaIn gL RINNIATY 81(3) wisnuidygyingalsl uas (4)
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3.2.1 THNH’I”1dll.ﬂ:'ﬁ"lu‘HH‘I.‘i"'Iﬁﬂﬂdﬂﬂ'}ﬂﬂ’mﬁlLﬁﬂ']‘iﬂ#ﬁunﬂuh’lﬂﬂ'}?u'ﬁdi'uﬂ'wﬂ'ﬁﬁ"l
Tunsinihudiugiaalsiy Waddygingalm ludouifuodesiungmnunisue
Funnanidrasiimineaiuiifuefessninguszaamglsliviwinfiguaey 4 misnaukon
™ Ae (1) AnZHUAT (Council) (2) nmtnimﬁinw (Commission) (3) fﬂﬂmq‘t‘lﬂ (European
Parliament) W& (4) A1agRAasruwistzzaiay (The Community Courts) Faduosauiiwind

-
wanmail

3.2.1.1 ARSI (Council)

v =l - w

wiiindnvaansau Ae nsaiaiouignaamsgislaeinllyenlszma
. s - A o

annin Wil auaenatesiu maiadidnussannguinoieiduiulouredaindrnduus

- e " - @ . - -
d1Fa dndu apguueiasilumisauiignnalunasisvuaiisnaiAne giareal sz
gl Ifatinandrarane ArsaannnwinapiglfAdl 2 pludufiouiu Ae Regulation uay
Directive ‘wigitina lefimauidmuaatunasaan ngmeuey Ty RS UIBIAEHUATIAIN U

Tufursursansiatanguu sy ReAReITaN TAUE NS INALENTTENT e

" Kerse, C.S, E.C.Antitrust Procedure, fourth edition (London : Sweet&Maxwell, 1998), p 37-42
* nrcilues Regulation fu definniygRsennudaaslusyniudungwinulauis Regulation s fysunin

- - = - . - - - - .
#enlfjiRRnaiufl dounsves Directive 1:uunqnﬁummﬂumu'umuarl"lLhm:u'l’iun:n'm'lur:u:mwﬁ‘nwun‘l’hm
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3.2.1.2 AMUENTINIENTT (Commission)

RuausdyIngelsuuing 211 anenstuninttuianaulszmalseman
qT?ﬂtﬂuummwuﬁﬁuw'1ﬂﬂﬂ'"mmnu"';mr’i’unﬂuu'|un'mniq'i'uwun"niw"}'mﬁuu wileuu
gAvnEnnuune® Tnawirfiudniesnmznssuninisaiunsongnlneagy Ae nsieduld
npwnsnmauidyangalalaon A uusiviennuiugne uasigunalumsitedy
Foumuins peansuiutirilunisdadauiiaszande fmunnginuriuasumanagane 1ee
fganantolunguyrsaanylal™ wana At nnBnsdaiisunsntaungu it
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3.2.1.3 ¥yangln (European Parliament)
R 0
Fganginlnaannnfianilneasuasiall (Direct and Universal Suffrage)
L « L] = L3 : ’
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suinalagiu
aunandnresiganiglsduiaiauda hifidunatidy gRwileuiganmialy
. ] ‘ 15 . =
Tngdrursdoulngazilunisbinudadiuinsafuinnguuisuas el rzdnieeg
- J - N v T - n‘t [ t; L] v o=
AN IINIENTINEITLNAN I FIEN TSI TIATTAT I AU 27U UAS N TEY
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L ] L
numaunseyjalu Official Journal of the European Union”" uensaniudaiigmunaiiasusiany

viu Tnsfgmrinasdeadugindumefidanguinunnluresfyandnusinciy fu) iwefacrinlWifiausd Directive T
iaanrhiidu

5 36m umnend, wlnwrensusafussfiantmiulrzsmanmegiayln, axadidaiand 1. 13 (Huned 2526),
Wi 126,

* Roth, P.M. Qc. European Community Law of Competition. Fifth edition (London:

Sweet&Maxwell, 2001), p 9.
7wy ieue, ngwenumun i, (npamwivuer - Andnfieineu, 2548), wiin 66




88

£iR394n1% (Ombudsman) UTE614AMENTINAENIT WATANENTINNEN TS nTuRazdaq ATy
- ® . ' ¥ o ...- " o e i A -
uRanfganilunisdnzasiumia® axiu fganiglnlfedaihoniosaudrAgy i

Mendeatungmnenisuisiunianisinlungusesemglaituiu

3.2.1.4 magAsITHWMNLTET7AN (The Community Courts)

ArayRsITNuilsEIIANLLaeanidy 2 Aradoniu Ao AraTuRuLian g
Uszanauyind (The Court of First Instance of the European Communities) WRTAREAGITH
uatlszarang s (The Buropean Court of Justice) edu uuazAayRsITH UMl TzIAN
glsliwinfimiteuiu® Ao deduMnguntwialzman ifinsdaouuasnslfuldiude
tastdlFetagniesnsdngustarsengulzzman Inomadusussdudinminifasn
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TolinglafuAdnaderesmadufiuimnan sxfosgnasnilliimagfssmuinlzmanglan
(CHTREUGEEET LLv'rqu1:1}'1ﬂuq'l‘.mﬂznﬂuﬁﬁmmﬁnn;‘mﬁ«l wilunsRantantiasinnaon
wnzLlszdudenwnsuinil® InamsgAssnmial s sy inlsadufediFeoiddmns
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* Ibid, p 8.
** http://curia.eu.inten/instit/presentationfr/index_tpi.htm (dated 17 May 2006)

% Wish, Richard. Competition Law. Fifth edition (London : Butterworths, 2003}, p 56.
“ Ibid.
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HUBUARTNNIATY 81(1) wirauBdtygyingalod

nmulfinguunsnisudeiunianisinveangulssanginl fununsfiieadeaiy
wpRnsrunasdriantTudeiu ndinaioui ingsiafuguislugnamnsruuuuud Ao
wnt 81 Tnpazutiseeniuassdan gauusndluunviuil Winssianisdaianisuiaiulon
dringluaing 81(1) g uineaun Ty wiinssianisdrianisudeiulnsuneniiuaes

NOWHIEATHHIAT B1(3)

AR 81(1) Ao W rnaunisfandungzianislan durie
Wanarinideuniadn ﬁnnﬁfu.iai}‘uﬁﬁqmnr.:nuﬁanﬁ'mirm'lui:udﬂqﬂf:mnﬂminﬁquﬁu
Tanazauanludnsusvadiaanas (Agreement) n3Andula (Decision) uazmaUfieiuuug
NIABITU (Concerted practices) rxudagilrsnaunisatiii WeilliAan s TN sutei

Tunaedudunisiniunigainsaeinionuasni s Ass giseangulserangind

punguEnEwisiuneniEAssesngussinal sz angal woinssunimimilin,
- - 3 [} + N L ok - - ..T .
fINANUAUIY (Exclusive dealing) szgndneg i 2 AnEL A NIININUAR 2418 (Exclusive

purchasing) uszngAMUARAETE (Exclusive supply)

® Treaty of Rome

Article 81 (1) “The following shall be prolubited as incompatible with the common
market: all agréements: between: undertakings; decisions by -associations; of undertakings and concerted
practices which may affect trade between Member States and which have as their object or effect the
prevention, restriction or distortion of compelition within the common market, and in particular those
which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

{b) limit or control production, markets, technical development, or investment;

{c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties,

thereby placing them at a competitive disadvantage,

(e) make the conclusion of contracts subject to acceptance by the other parties of

supplementary obligations which, by their nature or according to commercial usage, have

no connection with the subject of such contracts”
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mmwunﬁ’nﬁﬂ (Exclusive purchasing) WH1E T4 msﬁﬁiﬂmnﬂmﬁ:‘iﬂﬁuﬁﬁﬁn

freAuiusifiesdifion”

nsfiumRagut (Exclusive supply) MBI mtﬁ'imﬂ ANBaTIaz L AUA WALTRE
Hie ﬂﬁuﬁﬁﬂ Auda® Fasoutansfdudnuaununeligindminenmle ruwitailu
fimiredusresddnudiesdiiganeluenpnmavil (Exclusive distribution™) #ag
- " . ) _— - -
woAnssun g sRa iU AL szl g iazaaumieine
fandmirovdeduanuaausingtl Wdmanskinevdegsiadulafudiszneunsmeui
uguta q:nﬁu'lﬁdﬂwqﬁnnuﬁmmﬁﬁnumtﬁﬂumﬂaumzqnﬁﬁ:ﬁauﬁmm:ﬁu Na1AD
annizuscdennasiingiafingnaindsafefuuiiag miunnsihafisssouzansdanainu
adelafinanlidnagnnaaviand WA gaRafug i (Exclusive dealing) axgnuiauaniu
anwousla mnmmnm&uﬁ’w&ﬁ’ﬂT:nﬂuﬁﬂu‘tnmumnﬂ 81(1) nsAnastutianluAN

HARTHNNIRNTY 81(1)
aaRlsEnauAINRRRINLRTT 8101 Usenaudaniu 3 dou Al

3.2.2.1 MInTERiMiEegLsEneunTs (Undertakings)
i - . " ..e
AR 8101) WhamiaRighatnisissindanfuresfiszneunsiine
L L LR L :' 4 -I: i ] -l -J
Wiinnsandanizuieiu Andu Amazsiefisnsun As Auwnngreadsznaunis (1Heesin
auaudny yanpalsudiild Wiafleaienonuviaaliussg1ala uwiaurroaglainuug

AriTivduream At s g TR Aol

antusatungwrsresznainng

# p M.Roth Qc, European Community Law of Competition, {London: Sweet&Maxwell 2001), p
572.

* Ibid., p 515.

% Commision Notice Guidelines on Vertical Restraints (200/c 291/01), p32 (*...the supplier
agrees to sell his products only to one distributor for resale in a particular territory...")
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AnuuanITRnduTesmIawiingulszang Inteddusznaunizain
AR 81(1) Tdaimewirliiyaaainiu waniimalsznaugrnssuiansodu
fusznaunaslé 1iu luaReea Holner & Elser v. Macrotron™ A8 1AAAINTINTIIYAAS

- - 4 - - e
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N13A"
luninilaiinuinininyeeasssdisdsanzidouniolingmns
dfauma dhovilsiidmnlzasamaiunsulssiuieiauduaressegilaodunasudall
arsr andrafldnquszasdnisitd suiuio Waowdnasesveadarinm Foisaesiiiynas
AaNA19 QNNAIIMIINTERNEARIRIATY B1(1) windsnfimaRansundefiasiasine uko
AalAsnduinilsiye afneadLitautisehaun? (Undertakings) AMATIMMINETRINIATY
81(1) iilaen ﬂﬂﬁunﬁﬂ'ﬁ'\! aodilueFnafiRangL 6 Ifn 190 Hu uileans 1 TuznARBEILY
a3 Usslemi Winauwnuanmalrsusrbilifeguun urieadulsziufiyaasusinz

Favingy TaulmngauAiaiiadeliaRzzuiag Poucet and Pistre v. AGF and Cancava”

wiggnalafinan nassndulusaidanaafldminnaauds Wiy
p9ANTIN n'-'iﬁmsqnmﬁﬁﬁuﬁ:’lﬂﬁnaﬂﬂﬂﬂ‘lﬁmﬁuﬁmalmﬁfw": “Huszneunis” AaNIAT
81(1) iiiaeansiaa AR Dutch Sectoral Pension Funds™ {TunAtiraulagnaRuiledfinig
mamdnnisdndnaslulszdudeadls neumilagatiaduluianwispidn nissniu
(Collective agreement) riﬂ;‘r"qnﬂqﬂuﬂwmm u.::irsmu:.'nmma:nﬂunﬂqnuﬁwiﬁuﬁwmﬁﬂ:
winfelugursnaunimmisms 81(1) Aauiduiu Wissanndeniasialringudadanag i
Vs laminguanuyesnesuiuegfudusmuidnne mu e nomudaamasniar sunendu
nslistonineuinuiigndrelivinmieda il demmeumrgnsduinouien

T : T % PR W
fgauirfufinamussurigndrsaunu anialrngfamastmaiiudnaniinamu

6 Case C-41/90 Holfner & Elser v. Macrotron [1991] 1 ECR 1979 [1993] 4 CMLR 306
7 Case C-159 & 160/91 Poucet and Pistre v. AGF and Cancava [1993] ECR. 1-637
 Case C-67/96 Albany [1999] ECR [-5751, [2000] 4 CMLR 446
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{iansuaeiy
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wiin 122-149
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3.2.2.3 nagnssinauilun AN s iuasAeaiuanssnuRanI A

reninlzivAannin (Trade between Member States)

wissnfilffarrunteasdlsznay 2 fadrefiuuda sadlsznaudrdtyfingn
MBIBIMIRTLEN( 1) 3 A narasipaIAnId AN TN sEnUsan AN T AL sTA
CHTRE U ELYRY n'wﬁﬂ?mﬂuﬁﬂﬁq:‘lﬂﬁmmﬂmm:ﬂ1nmﬁamﬂﬂuﬁwzudﬂqﬁm'\&u Wi
arfisnsnnitusiianieduseinssgiarewiwdssmaanaiodon Iasdanuszasdvinluntg
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™ Case 56/56 [1996] ECR 235, p 249, [1996] CMLR 357, p 375.
! Case 56 and 58/64 [1996] ECR 299, p 342, [1996] CMLR 418, p 473
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gAAMNITEUEUA A LLE N BRIV IBATIAATY 81(3)" wiaeuEdygngaly

ATHUANNNTIBINGUN N TF RSN NI A TRIN gL TE 1A qTﬂJﬁm' MOANTINNIT
drfaniutsiunangdainsoaialsTentifauiang sy 14 & i i’ AN UM
m1u-iaiumqm-:ﬁ-nﬁdn’!iuﬂr:ﬁﬁmﬁfﬂﬂqﬂuﬁmﬁﬂ‘ﬁﬂﬁnam:ﬁ autjuiite dntesl
woAnssunsdianIsLiauamzanszinla Faummsafinanatia A wne 81(3) iy
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" Wish, Richard. Competition Law. Fifth edition (London : Butterworths, 2003), p 137.
" Treaty of Rome

Article’81(3) The provisions of paragraph | may, however, be declared inapplicable in the case
of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to promoting technical
or economic progress, while allowing consumers a fair share of the resulting benefit, and which does not:

(a) impose on the underiakings concemed restrictions which are not indispensable to the
attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a substanual
part of the products in question,
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IneAwgAnsrunisdnfanazusedu nadinamdinufilivingsAafuguis Exclusive
dealing) FunilaiaWifanisdnfanisusaiulunain wrgnfunilafammrsoairadslond
UrrAninmliAniu usznqulszaiang s ildveniudalszAninmeine i puan
Wi nfrmn‘nﬁwmﬁﬁwsﬁﬁﬁuju'ﬁqﬁ wedsangmiumoauatiaiunianiraes

AnENTINIEN17\4 Green Paper on Vertical Restraint™ Anmaidn

“ .they (exclusive dealing) can improve the production and distribution of goods
because they enable the partiés ta plan production and sale with greater precision and for
a longer period, to limit the risk to thém of vanation in market conditions, and to lower the
costs of production, stocks and markeling. For small and medium sized enterprises such
agreements are often the only way of entering the market and thus stimulaling
competition. They facilitale Sales promotion and intensive marketing, because the supplier
will generally help to improve the distribution network. Consumers benefit, because they

can obtain the goods more regularly and more easily..."
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™ Green paper on Vertical Restraint, COM(96)721 final, [1997] 4 CMLR 519, p 37.
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% Verouden, Vincent, “Vertical agreements and article 81(1) EC: the evolving role of economic

analysis,” Antitrust Law Journal 71(2003): 541,
" Case T-528/93 Metropole Television v Commission [1996] ECR 11-649
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Famaldtimuadinaianrniteyqialinssinnisdrianisuisdunuunm 81(3) azhias
ﬁ'mjuuﬁuﬁwm “UseTumiangnsous” (Public interest) WudAty
Tnurialdngran

“..Admittedly, in the context of an overall assessmeni, the Commission is
entitled to base itself on considerations connected with the pursuit of the public interest in

order to grant exemption under Article 85 (3) {curmrently Article 81(3)) of the Treaty..."

fdefirdanmamizznimildlunasivinuiamnuai malulszmaauiy
audnazimdnuismguas il lusne s dudaduilygulinewdt ngfinsmniadnde
nsutsiuduieduroudaaunsogmingwissevdnwismens Inuimualiidunirzee
gnezianisdaaianisudeidlunnsfigadimgAnssudang 171eanuiinouTaus g AT
neei If Faumnsrasanvdnwdme ALELRUT TR QU praRdnguLlszaauginla:
duiwguliiaudn nsanagdainnsisaiug vasiimaudanpmnoussigasdieaiudigan

damsnssidansndluaaniisringng”
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3.2.3.2.1 Moy nuuung (Block/Group exemption)

™ ysun fudl, “Orgwaniniedulingmenunisusaiunaanazéa - Anwieniznadgsiabnnimdzuuueniuiy

auvinyid - (TRmanfintnge sodnedogaiiadodie 2544) win 42
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* Furse, Mark, Competition Law of UK and EC, (Oxford : Oxford university press, 2002), p 154.
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Art 1{e) “Exclusive supply obligation means any direct or indirect obligation causing the supplier
to sell the contract goods or services only 1o one buyer inside the common market for the purposes of a
specific use of for resale”

 Regulation 1400/2002

Art 1{b) “non-compete obligation means any direct or indirect obligation causing the buyer not o
manufacture, purchasc, scll or resell goods or services which compete with the contract goods or services,
or any direct or indirect obligation on the buyer to purchase from the supplier or from another undertaking
designated by the supplier more than 30% of the buyer's total purchase of the contract goods,
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3.2.3.3.2 INUAINTRRIBYQRRINNIAT 81(3)"

" Article 3(3) of Commission Regulation 1475/95 of 28 June 1995 on the application of article

85(3) of the Treaty to certain category of motor vehicle distribution and servicing agreements
! Commission Regulation (EC) No“1400/2002 of 31-July 2002 on the application of Article(3) of

the Treaty to categories of vertical agre¢ments and concerted practices in the motor vehicle sector, p 31
" Treaty of Rome

Article 81(3) The provisions of paragraph 1 may, however, be declared inapplicable in the case
of?:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to promoting technical
or economic progress, while allowing consumers a fair share of the resulting benefit, and which does not:

{(a) impose on the undertakings concerned restrictions which are not indispensable to the
attainment of these objectives;
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(b) afford such undertakings the possibility of eliminating competition in respect of a substantial
part of the products in question.
% Commission Regulation (EC) No 1400/2002 of 31 July 2002 on the application of Article(3) of

the Treaty to categories of vertical agreements and concerted practices in the motor vehicle sector, p 30,
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* Ibid., p 107.
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tadseTomiuazuansenuiiansnayu (iU uAs Van Landewyck v Commission”™ AIRlADA
w - & . - ) -
winidyeynddenanasdnianisuiundusnsznusenaiafudyvitefeuas 80 18ama A
al &l i ) & e/ A iy L B O Tl i [T
ninuodesdenlianaagazenn nbinasyin e windzdndanisutsiuiuazniaWifia

s X .
UseRvsnmauinin'™

i wiwg@nssunsii iy griafug lugravnT e ueud nrdnisivug
fafefa wiensdinisinuundadee i hifeskaudauluniu Reguiation 14002002 u
Ann usivanwgAnseadsndiagiaazaRgaiiuiniidnd aulenuuint 81(3) ¥e 4
Usznnrdnediu woRngnalutenannsonssinlé

3.2.3:373 AmswuaAitiaduwginssunisaianisuteiu nadinimin

Alingrianuguaalugramnsaignugus

4 2 5% ‘ i .
Weaanpnivarsmadiu v Aniulugnamin s i ueuA1eIngs
dszaanglnlaziduniitiadulne 1 ddeulyees Regulation Wuinuel Insasfiaisuniisaus

dmnngansaunmainiilihingsialalidn Geuluwia Regulation udntienbiansldfuaynyin

™ Case 209/78 [1980] ECR 3125, [1981] 3 CMLR 134,
199 \Wish, Richard. Competition Law, p 159.
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Wingerinld Fathy AdTatumaTuAieeuiRasaadeulazes Regulation wimiu azlilé
AnmsifaraiilssleniviayssdnnmsuiumpuaiiwisiafiareyyinliwgAnsmng
v liingsiaamnsonssinla

usataalsfid aann1sAne nuadiuiaula i lidm ot
woAnzsun s iingsRatuguislugaamnIsueueudll aid

AR Bayerishche Motoren Werke AG™

ARidaiasTarlat]diatn Bayerishche Motaren Werke AG (“BMW") Tturnayym
nrzinrdTan sl TuuIL 39t A AR (Individual exemption) Tauwansminnasdninnizuie
funeidygrdad muinefudhmAsdaussgind mbusrglvg lulsemawe sy Fauitalu
fennasfanann e n’ﬁrﬁ’suﬁ'lﬁu'iﬁwﬁwﬁguﬂ:ﬁi’niﬂuﬁﬂﬂ%ﬂﬁuﬁw sooud axiva gunrol
#19] ﬁtﬁmr'fumuuﬁﬁﬁiﬁmmgwmﬁﬁy YITUTEY BMW 37N A w13 (not deal competing
product) YuusléFuaynyinaan BMW ileilmanaduaunds FalunriliUssidudeRnanda
nagmnassanatnneliifindisAntainaiuian s 81(3) vieli Tnuanznssuninaslad
ﬁﬁﬁﬂﬁﬂwmw'l.ﬁn‘lmnmﬁqnﬁﬂmmmﬁfﬁﬂﬁ dasanAnznssainisld Ay

dndryludeaiRubuazaniniwassiudy BMW Wunind Aoy

Tmoanznssuisn s1ARa97

“..The fact that BMW dealers may not deal in competing products, should BMW
withhold its consent, does.mean that suppliers of malor vehicles, parts and accessories of
makes other than' BMW ‘ecannot rormally-use-BMW dealers. as sales intermediaries.
Nevertheless the advantages of this clause outweigh its disadvantages. Since in principle
appointed BMW dealers have (o concentrale their efforts in'selling vehicles and parts on
BMW products, it may be expected that technical expertise and advice are provided for
BMW vehicles and parts and that competition between the products of the different

manufacturers of motor vehicles and parts is strengthened at the different levels of

9" Bayerishche Motoren Werke AG OJ 1. 29,3.2.75,p 1, [1975] 1 CMLR D 44, [1975] FSR 260
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distribution.... The prohibition against dealing in competing products is also confined to its
essential content. BMW dealers are indeed prohibited, where BMW wilhholds consent,
from selling new motor vehicles of other makes, from selling parts of other makes lo
dealers, and from selling to consumers such parts as are particularly important for the
safety of BMW vehicles and which do not comply with the standard of quality of BMW
parts...."

LTl

pRtiAznssaBn A Esdsaug il BMW amnsnvindennasiniiliingriafy
Auiaiugdndminweenuli Inspnznsainislinisdy donufapa it s BB nil findu
\?I'aﬁwumﬁnﬁwﬂmunf:qmmwﬁuﬁwﬂqu'iﬁﬂ BMW Intiannzatnstiedasninuaendely

FaAuAn1ee BMW iilsafiLiing
3.2.4 ﬂfﬂlﬁﬂmngnmamm‘idi’uﬂmm;ﬁ'}nﬁuﬁr:mnﬂanuqhﬂ

wRnsaunasaiansuaafs nrdln1einsi hingsiafuguis (Exclusive dealing) 1w
gARMNITNEEUSANN RN angEYssmAlrssaug T aziseandu 2 dnwus A ng
Avumsag B (Exclusive purchasing) kasnatianuafiafuag (Exclusive supply/exclusive
distribution) 34l azilunsnssinudnenutlafinane wieduaubaniunan 8101)

whasuBAryeyingalalle

woRngsunarAinp suaeiuAIn A 81(1) axballuadintniise dangAnzmunig
saimnsuisiiniudnesdlssnaudndogia 3 deenns Ae1) Wuntanszinvdaniureadiszney
N1 (2) n'1'm1::-.?1113’ui1"'anufr:mﬁu'%nnﬂnizﬂuﬁ'mﬂumﬁﬁﬁnmmﬁqi‘u U (3) N1INTEN
msdnfanuieduiufivansznusemsfnsswirnlsimasunin Fadu winwgAnssunisina
nsuedu nedinainil ivingsfiaiuguislugaaimnssuususiinesimlszney douluia 3

Urensdauiadlunoubnniuning 81(1)
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- ¥
wintnlsiauddyinpinusweniudinimsinnsdniamsussiuuaiuiuds

; 5 "y ¥ a
dufluuazaursnafradse@ninanIiifiaiuld asdu failunuane 81(3) Walaniali
woAnsrunirAianizuisiuunnsdianronseinliiaebiduaonbie Millaofidnguszacd

- - - - - o - |
waluniseeiu ﬁdﬂ?:a'ﬂﬁﬂ MR ININATUSINNIIRTANT TUYaTu

TunisRanreyginWingAngsupgsdnnisutadu nednasiuiiingsiany
fju*n'a1ﬁm%u‘lﬂiﬁm:ﬁmﬁﬂmﬂnﬂmﬁ’ﬂuﬂﬁ'mm"imnn 81(3) lumdn usiiilaesanmiu
WM 81(3) tiJmﬂﬂqnwrﬁ’mru"ﬁl‘iﬂﬂﬂ'"m!hqn’hqtﬁmﬂniﬂmﬂ'lﬁn1ﬂ1{u]ﬂﬂﬂﬁﬂ1umrﬁmwu
uaztFuldidnfuanwaaauatuganisal wandanifingy Aty Aadednfeaivdn UMALMR
WA (Rule of reason) uw'ﬁi’_.uﬁiﬁﬁqﬂrﬁ'ﬁl:}ﬂ?:mﬁﬁwﬁmwmuﬁﬁruruwn:ﬂm Aa nraiig
mamdanszvdangsitlszmnadngn aztiunivandananiafeae tinle Jeululsclumi
asnsruzudndty (Publig interest) FLARF19TUN TN wismA LA (Rule of reason) Tu

Uszimpaniganiing

Tuszuunguinunisiiiunisnisattan aulssaangiad nseyganlinszviong
ffiansutedu nadinsddingfafuguislugraun e usudaimisonszinlénag
Wunendusesngwuntiiang 81(3) & fas ngoglu 2 pluuudaniu Ae (1) nrayyn
uuungu (Block exemplion/Group exemption) AT (2] ATTAYIYIALLLTILLYAAR NITBYY IR
yasn aptuunilvllisgkaraangunne Tudawssanasayg Muuunguasafansnniadnene
uazAnaiRrefirznauniniudAty InafiadiRegulation feenuaite Wiuadlunis
aynIRLLLNRFELATAUA IR WATH SR e wmanwginsmun T ianTuieiulag
dnwnuzarufouniideulafs= 1y Regliation-uds venteldddlungAnsmuiinelifia
Urzlumitiumesinssindiui deunnseynnmuuunsyseadaniuldiozan@nuds Tnoua
194 Requiation 1/2003 Fadeus Wiunvsudnm s Widluwifivesdlssnaunsusiasuiiaz
Foaldndnnaslszidiunuies (self assessment) A1niussdnsnuluwiapranisluusiay

P -
Uszmaanidnaziugarssaundunasdngunii



112

ata i ldmgRnsrunisdadanisutedu nednaniaud iingriadugudaly
" - I - L L L. = Il‘"
gaamnssugueusaziaiulugluuulafinan winwg@nssunizdnianisutsiudiududn

L L
INEUATA 4 Usen1sssnng 81(3) ud woinszunizdaianisuseiuniutanannsansminlé

3.3 ngwanEnsutsiunlansAranlsEmAsednsLie
&
ARG

Urzmpessinnde@iinmmliznaalingwinsnisuteiunaanisfnieuiiywinag
nssinsdnan susieitin il dusnodasangnaiana aeadssnanntasine
lurlszimAsasin@afaud ARA906 nuauatiuusnideds “The Australian Industries
Preservation Act” Tnmﬂungumﬂﬁﬁwﬁ'ﬁm 783N guNIBn T iunanITANIel T
10

auigawidnt Wun Sherman Act 1890'" wnlifary

uAiiloean nwie The Australian Industries Preservation Act usafurmpond
uieiuathadae uaflintusasn Ao dngishulrzmaseawmnde lFfunansznuetng
uun™ Fafu Tusasiesngastl #.4.1965 JefinsfuaRsumdnnisraanpnnsivlniie
afrenauBanguliinniu Tnenanlsznaalingunaseiuliei Ae Trade Practice Act 1965
ngwiEaiTLElFI eI IRINYTIREYQ IR (Authorization) Wlungmnolszmaseannetu
Wunfausn Tneiidnguszadddelflunzaunuuansenuiiazi AU INNGANTINNI4 T
nasusaiuilungidi

WMERATINUNY Trade Practice Act 1965 #1717y qfAnwdnaslu Fean1718

oy RIRRsthEN 2 ann ™ il

1% Fels, Allan, “Looking back on ten years of Australian Competition law,” Competition &
Consumer Law Journal Vol 11 (October 2003) : 15,

19 Ibid, p 16.

18 Fels Ao, Allan and Grimwade, Tim, “Authorisation: Is it still relevant to Australian

competition,” Competition & Consumer Law Journal Vol 11 (October 2003); 20,
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dsznasusn nr &N Unuungsissuianginedlfre (Concession granted to the
big business lobby) waz
[l =
Usznasfiaes dnfifsanflusioiua i sniaiuudodmnAinssunisanianisuieiu

'luu14ﬂ%¢ﬁLﬂu§qﬂﬂutuquﬁﬂnnmqtu'miﬁm:ﬁw'lﬁ

nmAEARINg193Tin I NeI I ULN IR ey MM oA I lungwinenisutiy
mansnrealszmAeeausds wienuiingiia Trade Practice Act 1965 fldtiudnies
Yreluminisnrois (Public benefit) 1 iluin i lunasdsznaunisian sy Winag
drfansudeiunianisd i winfissuaudalsingdmganssdladeliinamansenuduilu
nmrinselsslunianssueidafiazfoduluaminian)wisuazliorsiinireygn i
nezvinlé

atelifimunguiat atfufifi e dnanntunaeAu vz iag nsRATTT
gjaun artuasiesn lde g & nvaluaniziu nguaNt Trade Practice Act 1965 agnann
nevinflunguneidnsafysmmyyiialssmresam@utndon '™ axtiu Fonwmmiiesdain
gn1nlsznaalinguuaginatituils A8 Restictive Trade Practices 1971 usiiilaasn
npyae Hganafiausnnsuazisnmns iU dudnniy Trade Practice Act 1965
frariu SefgaudonanTeduldngwiis ey iRalilrzaunangadatudon i

Tuinansiann Senator L Murphy ™ Wilufiuiniulignisutlangwing sulufigedali
ﬂrn-nJ1:n'm'l'Hn.g]uu'mﬂﬁ'u'lmi'%uEn-nﬁuuiiq Wiufife Trade Practice Act 1974 iaufla
fleyuaiiie ﬂuﬁquﬁhﬂ:umﬁﬁwdq-ﬁ‘mfjﬂmgmﬁnﬁuu FailuaTadunaamuiaui
tsqiiu

195 98F gniled, “npwnuivkaumstisafunimgnaemmensfiussgiinsealzmeeenend”, 1iairiiiaianf
sznurnand, T7 16, 1 (fuiaw, 2529): 70.
1% Guild, Wayne, “Development in Trade Practices Law in Australia 1999-2001, An analysis of

Part IV of the Trade Practices Act 1974, Journal of Law and Financial Management, Vol 1, No 1{May
2003): 1.
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idourdaunalsznimiladimninguuisnisugeiunianisfealstinaseamnide
) - . | e -
A9 Trade Practice Act 1974 ¥ Fuuiieunuy m_']'Mu'1un"l3hL'uﬂuﬂﬂam?ﬁﬁmﬂtsmﬂau o H
. 4 - o -
wudinguanseesamnas lfsandeanisuidiuntanisAuarGoanisquaresfuiinalily
- - w107 :v | L
ngvursatuidsafu' vananifldsungrzdeulunimrinfuguauisgramnssulily
L3 1
nnuuasaiuiifan wu nsdursndnalrzmanazinsauuian udiu Sedaulngjudalszma

- i u
auszusnnwnensu s eansIngmnpAuATeIdUTINA
L L5 4 v ﬁJ e C
3.3.1 Taneaiauasgmmaminsesnisgaumisedesfunguinenisuisiimanigin

Tunisandiunizuatiiefn lingunienisudediun1an12An The Trade Practice Act
1974 asfiwinpaud Lﬁﬂﬂiﬁﬁﬁ’iﬁﬁﬂﬂ@lna}j 4 yapudauniu Ae (1) AMENTIHAENIINNT
wietunan TATuazAN AL In A I MABAAATIAY (the Australian Competition and
Consumer Commission)(2) an W NEIATLANNATUEITUN 1A TAUWETTR (The National
Competition Council) (3) B9AANERSITRINITIITUN N TATIIN Tz INABBAINTIAY (the
Australian Competition Tribunal) k¥ {4) A1aBURUSTgLlszInARaAIRgRY (The Federal Court

iw B \ - G e
of Australia) M4 4 MU TUHWL INBRNAIL

3.3 1 rAmEnTnaEnrnTTRtiun e sA uasAuareauilnawia
Uszipeadnsiat (the Australian Competition and Consumér Commission - "ACCC")

AznInAEN MU g nhesstui e i iguauasaiuld
nOwN1E Trade-Practice Act 1974, Intingy fisugaiiafudnd 1Ay 3 Usenns™ Ae dsznns
wsn Avfiunsnasfeadatiliangwusens Vsznnsfiaas Rarsauazaenfdaiiuaiunis
ayyanlinIzian a1 innagutiadn (Authorisation) IEn11gaYiny #3130 98 nAYRIBNIEN

viainpauna s TR i Taen1suda (Notification) 1adgisenatnig

7 gpifdduiten nimunlrzmalng, neeunEneeiumo deafudungunuiideadsstun
raouassustinmisoanaussnates el rﬁx}u HFAn uazeemAzIRY, (Mutou 2546), wi 181
'™ Fels, Allan, “The Future of Competition Law”, School of Government (December 2003),p 3-4.
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Tuma i pnznsmgniznisutedunisnsfiasiisnunalunsduson
aousuuazAuAR e WM Famemdngu uazsaniaiidunseendndeayginie
Wnneun1IIieN Ty ‘ﬂ'q'lumiﬁﬂwm"mqrywu?ﬂaﬁnnﬂuﬂqﬁnﬁumﬁﬂﬁnmmﬁai’u
uusazasniy AN InITasRas il i Ay el srlemdansisuzuacguiinn
Wuddey Insamznssninisarifsausiyedunseaanicduiinavindu usdslfaiudy
arealuflongAnssunasnssinssuitaniegiiadae vetlieaienuadusssluninlzzney

- - o
griainaTuEndog

J i Lo i - .
3.3.1.2 401NN 1A2uANNITWINIUN 19N 12AT WM R (The National
Competition Council- NCC)
o 2NN, T e
an Tnwinaugunisudi iRt nefaudied A.A.1995 Tnuiidng
- o A - | .

UrzasA e toumfeiginanvisl sz mesamaide a1 sad 1 fivausuussguadFaniu
ulgurenisusaiun19na7Aaudes i (National Competition Policy) uazfaluminoaaunil
- . | e T q -
niA A Lust R s AuR R RUA LAz N AR U TR R TB L B N TL TR LTI R 1

Urzimressnniaeandon'™

Tnusniissitiiaiiugn 3 Usznisfoniude sznisumn Swhilszduaan
r‘hwﬁﬂ'lumfﬁ'm'u"-1'rJ:‘r"uﬂramﬂiqiuﬂwnﬂfh"ﬂuﬁ'a’lﬁﬁmu:ﬁ".Lﬁmﬁumﬂﬁﬁuiw VED
q'unfjmﬂ'lﬁuriuﬁ%'mmn:#uﬂ Usznsiians ﬁ“ﬁﬁﬁn"uﬁu‘fhnm?ﬁ'uq i ldFunsiasse
nfyunadiunansresneainsfe uazlsznisgavion finilunisneuazdniiuninan

ol ol i = -l
TuGFasfaanedasiuulauianisuiiiulvas fvesaedinsiae

3313 8AAMNERRATUANI T AT UR AN TA UM s AR AR TR Y
(The Australian Competition Tribanal)
- 2 ik I |
ﬂ\'lﬂﬂm:'ﬂ"l"}'i'm"lI"I"I?I.L'ﬂﬂﬂﬂﬂ"lﬂﬂ"l?Iﬁ"lllﬂ-ﬂﬂ?:Lﬂﬂ'ﬂﬂﬂlﬁﬂﬂﬂnﬂFN'I'I.I.E'I"I-N

nyuue Trade Practice Act 1965 uazdamsagnielinguuiy Trade Practice Act 1974

" hitp://www.nce.gov.aw (dated 4 June 2006)
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BIAAMERAN TN TUT TN N TE Tl RN TR47 Trade Practice Tribunal usivgaanil a.a.

1965 1Tin1ulauudaidlu The Australian Competition Tribunal unu

nqﬁ'ﬁm:ﬁﬂ?m'm"uitL'Jiwl'l‘J'uﬁﬂHﬁ*sﬁnﬁ'n'l.un‘nﬁﬂimwﬂﬂﬂﬁn’ﬁﬂﬂﬁ'ﬂum
AENITNNENITNTTLATUNaNITAT (ACCC) HENAUNTEILATATIARBLATIHGNABILALATT
TRUAILNGUNIBAINANI A THYEIANEN AN 19N 1Tt TUN 9N 7A B ndunils Tand
waninusTluntsRanTun 2 dadaaiu’

(n) RasianaInIsvinMinaaiiuanssntsanisuieiuntanisAviali

(1) Rasrgammnsinfudeliifasslemiunnninnisfiuanssnusiens

wieiuideliednals

: Y - - s ®
yanaant TutaafeFamnERa TN T uieiut et s 1a1us lunsduanu
- 4 ¥ el P . &
ADUATUIBIATUENTTNEN T AR B ALY ﬂqﬂgwu'Lﬂﬁmﬁn-mﬁm‘:qﬂﬁmu

3.3.1.4 Ananiusig§ilssnAssalagde (The Federal Court of Australia)
g i ] o . . e
raaniusigiilumaiiiamaslunisiansuiuazinduadiinuariu Trade
. x PR S B
Practice Act 1974 Taunss saniaEvia i lunsimua ineussan mIsALAY AeBvAnTgIna
. il § = - &
uaziuisonbeanideawifs i musinedesannniefuiug lunaaidstu
n el Trade Practice Act 1974""I# SaunnsinesanAnznsssninientsuteiumtantadni i

st mualnsvieanimiadulag daenuies

L ]
dadu nasssaaimiwialdusnrnasfedmua i e uignrsvinBanin
i L L] .4 i a [
nuHAL Trade Pragtice Act AMENIINNIT0NTUEIHNIA079AI90 EINNAsARtuAT FoaRanAa
-‘ : il [ ::" i
Wiare WA & msinmidaninied e Aedatunguanadunie

"% Clough, Daniel, “Law and Economic of Vertical Restraints in Australia”, Melbourne

University Law Review, Vol25 no 3 (December 2001) : 3.
" Reid, Bill and Hellmann, Wolfgang, Overview of Australian antitrust law (available from

www globalcompetitionreview com/apar/aus_overview.cfim dated 5 June 2006 )




117

3.3.2 madnianisuieduntanisdn nsdinainiiinganuguidlugnaimnssy

HIUEUFARINNIRTT 47 UM Trade Practice Act 1974

mungUNIENTut i TATiL rEmAssamiae wanidaanaans1innisue
- - I L) [ . - L ]
Tuintu Lidrazaglupluuulaiaiu no@nssunisnesinfanginasiesgnasuauiaum
- . W i ; ErE 2 v ::- - e -l
Uty A uvia Trade Practice Act 1974 iu-nmngumuﬁ‘qnmquu‘lﬁﬂmmm AUNNIATIN
J — - st & ¥ =} ‘ o d ¢ - L] " "
WeaungAnrrunirdian 1wt nrin s gaiaug Ui (Exclusive dealing) 19

¥ - .

Tnuiawnz Tautlsingluaing 47 Wk Trade Practice Act 1974

SECTION 47 Exclusive dealing )
1) Subject to this saciian;a gorporation sﬁan nal, in frade or commerce, engage in the practice
of exclusive dealing. B “
: . /.
(2} A corporation engages in the practice oﬁ‘ggrcjyshe dealing if the corporation;
SR 2
(a) supplies, of offers to saﬁﬂr}r. gaﬁ?s or Services;

(b) supplies, or aﬁ@rs ta SUpply, gnaqryy,semes al a particular price; or
fc) gives or allows, or ﬂ]?'ém ta grv&ﬂ:aﬂmv a discount, allowance, rebale or credit in

relation o the supply et pmpm-:ed suppf}’ of M or semicas by the corporation;
on the condition marmmmmﬂgm : &5, prguﬂers or proposes (o supply, the
goods or services or, if (hat person is a body corporate, a bedy corporate related (o that body

corporate:

(d) will not, or wil not except to a limiled extenl, acquire goods or services, or goods or
services of a pafliGuler kind 6¢ deSeription, Qirecly ofindiréclly lrerm a €ampetitor of the corporation or
from a competitar of & body cofporaté related fo the corporation;

{e} wilLaot, or will not.excepl fo.a limited extenl, re-supply gaods.or sevices, or goods
or services of @ particular kKing ar descriplian scquired directly or indirectly from a competitor of the
corporation or from a competitor of @ body corporate related o the corporation, or

{n in the case where the corporation supplies or would supply goods or senvices, will
not re-supply the goods or services o any person, or will nol, or will not except to a limited extent, re-

supply the goods or services;
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i) to particular persons or classes of persons or to persons other than particular
persons or classes of persons; or
(ii) in particufar places or classes of places or in places other than particular
places or classes of places.
(3) A corporation also engages in the praclice of exclusive dealing if the corporation refuses:
f{a) fo supply goods or services It; a person,
(b) to supply goods or services ta W at a particular price; or
(c) to give or allow a discount, allowanee, jebate or credil in relation to the supply or
proposed supply of goods WB&GED a pﬂ}&‘ﬂn ”‘j -
for the reason that the m is @ body corporate, a body corporate related (o that

body corporate.

{d) d nol o acqm‘re, goods or services, or goods or
services of a particular kind gscrpd dﬂeﬁy or indirectly from a competitor of the corporation or
from a competitor of a orparate re.fa{ad Ism;i corporalion,

(e has re ar has nm' agﬁd nol lo re-supply, goods or services, or goods or

= u“ /ldi‘

gscription, directly or indirectly from a competitor of the
corporation or from & competilaf of /a;ﬁj:‘ﬁqr mmnﬁmrared to the corporation; or

e
(n has re-supplied, or-has no! agmﬂt to re-supply, goods or services, or goods or

) 04} L e
services of a particular kind or auwm &cquﬁ@d‘ﬁmtﬂe corporation to any person, or has re-

supplied, or has nnragﬁw not to re-supply, gaodsorm §pnds or services of a particufar
kind or description, and{ﬁred from the corporation. ;\J

—

i) Jm particular persons or classes of persons or to persons other than

particular persons or classes of persons; or
AWl o~ Jn particular, pjaqe.s 0f Glasses urpiar::aaar in places other than particular

places or classes of hia'b&sa
{4) A cﬂrpomfmn also engag&s in thebpractice of exciBive dearmg if the'eerpaoration:

\a) | acquices, oroffers lo f&cqum, goads or mmt:ea. ar

{b) acquires, or offers to acquire, goods or services at a particular price,
on the condition that the person from whaom the corporalion acquires or offers to acquire the goods or
services or, if that person is a body corporate, a body corporate rejated to that body corporalte will not

supply goods or services, or goods or services of @ particular kind or descriplion, to any person, or will
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not, or will not except lo a limited extent, supply goods or Services, or goods or services of a particular
kind or description:

(] to particular persons or classes of persons or to persons other than parficular
persons or classes of persons, or

(d) in particular places or classes of places or in places other than particular places or
classes of places.

(5) A corporation also eng
(a) o acquire gag
(b} lo acquire
for the reason that the pers
body corporate has su
of a particular kind or

c)

(d)
classes of places.

(6) A corporation also dealing if the corporation:

2
(a) supplies, or unhrs'@si !
(b)  supplies, or offers o Supph particular price; or
{c) gi . allowance, rebale or credit in
relation fo the supp v.__' pos d supply 7 corporation;
on the condition that mi}ﬂrsar; fo whon on Suppﬁaﬂ:r offers or proposes fo supply the

goods or services or, if that person is a body corporate, a body corporate related to that body

Q)
corporate will mﬁm ' ﬁw‘{fﬂ%ﬁ ' (ﬁ directly or indirectly from
another person. {Tﬁ FT

(7) A corporation alsa engages in the Eractice of excliSive dealing if the Gerporation refuses:
IN AR FHHBE VN

) to supply goods or services at a particular price to a person; or

(e) to give or allow a discounl, allowance, rebale or credit in relation (o the supply of

goods or services lo a person;
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far the reason thal the person or, if the person is a body corporale, a body corporate related (o thal
body corporate has nol acquired, or has nol agreed lo acquire, goods or services of a particular kind
or descriplion directly or indirectly from another person.
(8} A corporation also engages in the praciice of exciusive dealing if the corporation granis or
renews, or makes il known thal it will not exercise a power or right fo lerminate, a lease of, or a licence
in respect of, land or a building or part of aéma'pqg on the condition that anolher party lo the lease or
licence or, if that other parly is a body mofa{ef?ﬁ corporale related to thal body corporate:
(a)  will not, or will not except fo a mf&,;um

{1 acwte-gmds or sefvices, o ego;;w services of a particular kind or
description, direclly or a‘nm i titor of the corperation or from a competitor of a body
corporate related to i'hea!ﬂar/wmﬂr

(if) ' ‘
descriplion, acquired direclly or

ods or rvices, or goods on services of a particular kind or
iy feom-@ compelitor of the corporation or from a competitor of
a body corporate relat ’ tion; y
(b) will not s or ‘{ervf%g or goods or services of a particular kind or
} r:u‘m‘ﬂ na‘_‘téit:dﬁr to & limited exten!, supply goods or senvices,
¥ /. :

‘ ¢
ar kind or desm :

or goods or services of a parlic

v gy
{i) fo pﬂrﬂcﬁ_érﬁemméfﬂ&s of persons or to persons other than
particular persons or classes of p‘ﬂ:‘spgz:ﬂr . \::JJ:*.;:_‘;—;_
(i) . in particular places or classes of places fg places other than particular
N —
{ = et
places or classes of places; or X

ic) will aoé;‘prre goods or senvices of apaﬂi’:ﬂ."ar m‘.;T:: or descriplion directly or
indirectly from another E:rson nol being a body corporate re:a!e:ﬁo (he corporation.
{9) A corporalion also erigages in-the practice of extlusive dealing if the corporation refuses o
grant or renew, dr;xarmseag amrnr rﬁhﬁ_fﬁflﬂ?nﬁﬁiﬂi a @q&ef':uf. or allicence in respect of, land or
a building or part of a building for the reason that another ga:j‘y to the lease opligence or, if that other
party 15, a body Corporate,'a Body earporate felated fo that body corporate.

I,EJ hés"'at‘:quﬁaﬂ. or ﬁa&‘ nol” agreed nol o acqlire, goods or senvices, or goods or
services of a particular kind or description, direclly or indirectly from a competilor of the corporation or
from a compelitor of a body corporale related to the corporalion;

{b) has re-supplied, or has not agreed not lo re-supply, Qoods or Services, or goods or
senvices of a particular kind or description, acquired directly or indirectly from a competilor of the

corporation or from a competilor of a body corporale relaled o lhe corporation,
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(c) has supplied goods or services, or goods or services of a paricular kind or
description:
{i) to particular persons or classes of persons or lo persons ather than
particufar persons or classes of persons; or
(i) in particular places or classes of places or in places other than particular
places or classes of places; or
{d) has not acquired, ar has not agreed Lo acquire, goods or services of a particular kind
or description directly or indirectly from another pgr&uﬁfmr'being a body corporate related o the
corporation. o
{10} Subsection (1) does'nol apply 0 the ?pracﬁce of exclusive dealing constiluted by a corporation
engaging in conduct of akind reférret fo in siibset:-'.-‘nn {2), (3),(4) or (5) or paragraph (8}{a) or (b) or
(9)(a).(b) or (c) unless: :
{a) the engagmg by the r.‘.wpofafjnﬁ in thal conauct has the purpose, or has or is likely
lo have the effect, of suﬁﬁranﬁa&y.ifesjepmg £0 gps};ﬁaﬁ: or
() the engaging By the éurpﬁm!rs{,m‘ thal cenduct, and the engaging by the
corporation, or by a body corporale related fo H‘r&{ﬁmﬁnr&h\uﬂ,'m other conduct of the same or a similar
kind, together have or are I!ﬂefy..jn hamfh& effe&{:&sub&i‘aﬂﬁaﬁy lessening compelition....”
S 2

e 47 Sraduldiiyalmtanginsnmdanienssyinfidunisdrinnauteiu nadnig

Wniiliing R MUgUss (Exclusive dealing) Wiaianas ainsnaqUfnsnzdaAryeentéidy

y s
4 dnwous' " fall

3.3.2.1 NTURGANTIHANNIATY 47(2) 482 (3)
An nsiduRminaf bigEndmn seAuA RS i Aud1resguaaliiun
fuFlna nasdaianisuiefuniuning47(2) uas (3)4 Tnudaulvgudagudminaziowun

Reulafugfadsmnbilus fnsok | A

' pDonald, Bruce and Heydon, John Dyson, Trade Practices Law : Restrictive Trade Practices
Deceptive Conduct and Consumer Protection, (Sydney : Lawbook Co, 1978), p 270.
" Ibid, p 272.
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- fyryygnamiugAnTeiRea (Solus agreements i Tied outlets) WHET
nﬂTJﬁ:a'*i'niﬁmiﬂﬂ'ﬁ:ﬁﬁﬁﬂﬁuﬁw?ﬂgnmnmﬁﬂﬁuﬁ'ﬁﬂnﬁﬁwﬁa (Wholesaler) WhWENT8
Wiy inuﬁmiﬂﬁuﬂhﬂnqnnﬁﬁuﬂLﬂurju-ﬂa viu Aeyeyrrewinglsznauianisgten
snuudifuLRIMiNNT (Solus agreement) i naviudngiansnuuAnnaIac1IY uitinsTuAes
psuhiminTugfy vinfudunemated I iewanwdsutunirtinmdebigtenronusd

Ll

Tulhdufneniusuasl¥ Fudouaailinsamidininiuddyny dus”

- &y oy a3 u 0 A wA9 (Requirement contract) Wua e n el
gandming v‘iﬂﬁnﬁuﬁwuwﬁwu’iﬁﬁ’wummmjﬂﬁn'luﬂimmﬁgnﬁn hugimun Tnetlaaiv
ﬁiﬁzjuﬁﬂﬂﬂﬂummTn1;wiu?h'tﬁurit§¢ﬂ%1ﬂﬂ1ﬂiﬂﬂﬁ’ulﬁ FangAnsrunisdaianisutiaiy
'luﬁnum:ﬁﬁuamﬂﬂuﬁugnsﬁﬁﬁmmwnwmﬁu»jﬁmmﬁm WA RuAnsinafuwimiy

- Aty eniaa (Tying) uuﬁﬂﬁmﬁﬁﬁﬁa1:ﬂ".m?n‘EﬂEuMﬂnt}juﬁm'[ﬁﬁﬂq

" o -l y ' ) S d - ]
pnelddeulaftinazdodevnsdudigntiinniien LM duideinireesdiadon

3.3.2.2 NIUNORANTIHATHNIATT47(4) UKT (5)

nadinnanm 47 (4) Was (5) HanmaEad eiunsdnniuing 47(2) ua (3)
WAl MUANNRI T AMLAREY 1 NEAIAS NIRRT 47(2) uat (3) §imunidouls
Aa fisznauntsfiegTugnsdiambedudn uinsdinnnnm 47(4) uss () fiuundeuls
A fusznaumsieglug e iadus

naciien ngiuﬂﬂumum men 47(4) e (5) 8 A0 nedin QANITUNITANGY
nauw B Ao duAaunun 1 7and ineuRR B4 1BE0 (Exclusive distributorship)
Na19Ag m?#:}'niﬂnﬂmﬂ1:1:ﬁwﬂwiuﬁ1'lﬁuﬁ§ﬁ'niwﬂwﬂuﬁu'luwmﬁuﬁﬁ gandming
WuAnalunsd misuiiseiduaviniu nsanaslufnes fusuafeflinaziinnin 1y

AILATLNGANTTHNITANAANITUEITU AINNINTY 47(2) UaL (3)

" aaudy Aritugs, “wAnnguinsatsfumianasfatunasdadanisutafunianasda " uniinfied 58, 4

(Turm 2545) © 81
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3.3.2.3 NIUWOANTINAINNRTT 47(6) Uz (7)

wunil Msiigudnanaeiufandmmioe nofideuladddndmitoasfosie
Audunsetneangusznaunisinsevildion

woAnrrun I fianfuiviunIuuIRT 47(6) uas (7) 278 Fundudunisdnia
N13uE U AN E U183 Third line forcing AaBEaTY n'.rrﬁﬁﬁﬁ’niwmm’iﬂamfﬁﬂmuuﬁﬂn
uiEm n. tiinﬂhu1.iw-u:ﬁﬁﬁﬂﬂ:’luﬁmﬂuﬁﬂnuﬁh 1. fag Famanadludnmnsiiaan
InfiAsaiudnmuEea Tying uHasUANENafATaR Tying iun1rpienBuAiainguinme
FtiT ust Third line forcing 1 szdlunirivundeulaligadnihefesdedudanguan
#nauniladian mmnmﬂﬁﬁﬁﬁmmﬂu Third line forcing il fedlunomamiuiilaglidrdes
ﬁﬂim'viﬂm?ni:ﬁﬁ&uiﬁ_ﬂﬂﬂﬁlﬁﬂ.'lmn";m'l}qi'uﬂnﬂdmhm"mu?ﬂ'hiﬁmu ﬁ'utf!quﬁnﬁu'?i
unnsAeaINAn e eI BiElEiagaRs ludn s s un18lduang 47 dasann
wqﬁnm.:mﬁﬂﬁnmﬂiaiﬂmﬁnﬂmzﬁuﬁ:'Eu dndlufiazfissfiarsundinisdrianisutadu

» 4 »
Tuilua i Fununsudeiu lunarranaatlau nvte linsuuang 47 (10)

waTNGANTIN Thitd line fnrciijng-',l:.i'i'ILﬂuﬁﬂqﬁqwmﬂﬁamﬁmznwnﬁﬂanﬂ
NIZMLABARIARTMNIAT 47(10) HENSARAIMGANTTY Third line forcing durieWiAantsdnie
mm1i~rﬁ’u‘inumﬁwﬁmmmﬁanuﬁ-ﬁmﬂ1qn'm|.'-ﬁq'-'i'uﬂmju-ﬁmuﬁuﬁuﬁunnrzﬂuﬁﬂmmnﬂﬂ
uda AvhidnduieassRaniEanEianaIansEsTuE nusieedla
dnsnirasAlneunEalenamtund ™ fil
fimadas . a, dudnfiduddanieaud
1. gﬁﬂﬁuﬁﬂ

- { - - ¥ e A
o, ypeahiaondadugudnfusiunnsaiuiuyasannia (n)

Deceptive Conduct and Consumer Protection, p 291.
"% University of South Australia, Trade Practice Act Compliance Manual, p 15. (available from

http:/www unisa edu au/'policies/tpa/ComplianceManual pdf dated 7 June 2006)
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- [ - i - in W
Aud n. Auduan Ae Audftitaodesnisiiaslernerudineduaniaminudn
tm:ﬁﬂﬁuﬁq
J | 3 i - L3 L] LS -
1. fudnfians Ao AudffTeAudi iiesniruignifeAu ldfiesTasngudn

anmeuil

-l - i [ j - ]
JevlududnazWoausRudnWdiedus vanlinnasdsdugnstauiesn

1 d Ay om e
HﬂﬂﬂﬂUﬂﬁTﬂHﬂUHHHﬂﬂﬂﬂ“uﬂ

3.3.2.4 NIUnRNITNRINNIRT 47(8) Uaz (9)

MIANAITERNEEA TS 3.2.1 e 322 Inerindvisnandvdentsdanslu
AAUWTOAN (a leasé of lahd 6r 4 licerse'in respect of fand or building) 811 udeullu
N12ANAY N34 RAN T iMAI NS ATRANNA 47(8) uag (9) T RAnEUzet R AUy
ns9iantsuteiunude 3.2 1 uas 3.2.2 WA ATR9aT N1 29 TN TuasdiunRT 47(8)
uaz (9) azjariumd A ARy Lﬁmﬁuaﬁﬁnﬁﬂiw‘ﬁmﬂﬁﬂﬂuﬁiuﬁﬂﬁn (a lease of land or

i NG
a license in respect of land or building) 1M7WY

fnatiae wanguaniansuigandmiiglunslinAunieanuda §andmine
- W I . - B o - il i .
FoannasfiashiTevinATmnERUA TSRS WIH WINGIRTIIhEAnasRias i iR esnans
nafjudnudn uandeannadiiachidmmisduiiiundusznsunmety dusu

atinlaid a1edndandsuasdunsdinasiauiliiagrianuguianinung
47(2) (3) (4) (5)(8) uaz (9) ¥ aculifadhipaninsauansa 47 luiufivannasnssianas
dnfnasnteniu N i nadunsam Bnnaswsiustanniunaiaauinmua1ily
wng 4710 a0 NTNTERARARA TS U nstirsdinilivingfafugudadandnoes

"7 Trade Practice Act 1974
Section 47 “(10) Subsection (1) does not apply to the practice of exclusive dealing constituted
by a corporation engaging in conduct of a kind referred to in subsection (2), (3), (4) or (5) or
paragraph (8)(a) or (b) or (9)(a),(b) or (c) unless: the engaging by the corporation in that conduct has the

purpose, or has or is likely 1o have the effect, of substantially lessening competition; or (b) the engaging
by the corporation in that conduct, and the engaging by the corporation, or by a body corporate related to
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WuauasfAadianiIsnsznune WWRRKNARINNIRAETY 47(10) WM Trade Practice Act 1974

Ao

3.3.3 mrayry i Wnszianisdrdanisusedu nadinasini ivingsianusute o

NWHAE Trade Practice Act 1974

'ﬁupu'nﬂqn{]uumn'wuﬂﬁuﬂ'Nmi‘ﬁ'ﬁﬂﬂﬁﬂmﬂﬁﬂﬂﬂn'l.ﬁn1iiﬁﬁnmru'ﬁ¢mmin
nezin ldlasirunansn ANy an NI Ing9inn 1 sut iy winanzinnirdaianig
wiviulnuialuasie Wiiadaudunonatanisdafinon wilususdoafuferaneiin
UseTumiunansisous ldunn iamwngumu Trade Practice Act 1974 TAHn 1Ty @D
smsnRazTesiun ey aninass Taaildlwmsie lluna s sandmgRnsunis
drimnirutsiunienarfaleanseyqialingeinld uazwginssuuuulalienssygyin i

nsenn 1o

o o L8 - ] - []
nrreeyy ailfussneuniiidrzasAald funiuduaressziastiuAtrane
AENIIEN MU N sAussAnnsaafuitnauialszimAseannide (ACCC) el

Wugian Uy

J - - L) a W
3.3.3.1 noumlfulidunisiassuanisandanisutiadiu
J - [ L - - 3 [
noejitmdiulifunimfiarunayyiabiiinssadanisuiaiunianisin
1 szmmsenmndnldgnigy g aldlunguuasetaedmeu Aenguiussloniasisue

(Public Benefit ] Na11A0 WANNATNTERINATAAAANITL I T U an s lane W i 1= Tuad

the corparation, in other conduct of the same or asimilar kind, together have or are likely to have the effect
of i ssening competition. ..

i':m'ummrﬂ':ucu'iﬁﬁ': “Public benefit” lungwunirutaiunianisfnlizinessmsdy
wureauininlrzniald Trade Practice Act 1965 Tutaaurnnn@nrrunirdafianirusefusseyniuldinns
fisrmnamumAn Restraint of trade doctrine ninWirsuuansused Jilunsinisumumsnaeussusefiing g dis
s=fiFnarealr=Tominers (wansiu Wavia “Public interest™) dutldelunirfinrandon sesrdiesinimlrznsld
nwin Trade Practice Act 1974 ufia fismlrzihulfifiuafiudn Avis “drzlomiangious” viusnr WA I lun sy gty

faumnipuing 1swinedrin “Public interest” wia “Public benefit”
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-4 i 4 - - L § e : d &
asrusiuInndaBuiasiinuga woinssunisanianisussiuiuadiasldfuey gy n i
nrzinld ol sangmiunIne 90 M Trade Practice Act 1974 N1TRA1TU19 54N

e ) - - ¢ al i yoo i
ﬂf:lﬂu"‘qqnﬂ?:‘tﬂﬁ'Hﬂ"Iﬁ'Wm:lnﬁmuuﬂlnn’]'\NﬂI.aH“l-nﬂﬁﬁnn"lﬁ"nnn"lﬂﬁ]ﬂmu“?ﬂm

noufuszlaniansisos (Public benefit) lulaquiuldwmuinisinudnnig
Aansnnseangunguuneuneused JauddumeRiarzumgAnssuntsdnianisutsiuiiiio
’Eumaiﬁnguu "uARNNRUARTIY A6 RSt usAnAuARTa1dnan Restraint of trade
doctrine IneflintusinnsRerrandmgintsunisimnirudaiun1anisAnssioduaanfine

‘ - - 1 L - -4' 1 - " :
Iﬁ'ﬂﬁl]ﬁﬁﬂ“ﬂdﬁﬁ"l'l L'Jj'u.‘ﬂI]Hﬁﬁun’ITﬂ'i’:ﬂWﬂlJﬂﬂ“ﬂﬂml‘]NﬁﬂUH'ﬁ (unreasonable) MWW

TR aanImnEnsmladsasnmauaduacsvie liszdeafianrnnain 2

[ i i
tade'™ Aa (1) wRngsunasdafiansiisiiiadunisnesiaied sz lonivesgdyoriinna
fuwFa’li (Interest of the parties) wax (2) WiAnTunIIadimn Ui iuiunia Wiindselond

] i i ) :' - J .
a1577usvTalyl (Public interest) waatinelsfimn lusnstulszidunisian s el sslond

Tlutuigauds Aevnfamstsnardiunguinedizaadliaagisrnisinls masesmnivwning
nisRa e niliiA s fuLan Ao AnAud A lunguuou Trade Practice Act 1965 aufia Trade
Practice Act 1974 'luﬂﬂﬁu AuznTTnsgitanguinuia@enidAin Public benefit unu Lﬁnnhaunﬁnpumr
ﬁﬂ!m’!r’-"|'i'11JrrTn'lﬁmmmm';ulﬂﬂlnumiqtﬂﬁuwmwﬁnimhﬂ

""" Trade Practices Act 1974

Section 90 “Determination of applications for authorisations

{6) The Campission shall not make a determination granting an authorization under subsection
B8(1), (5) or (8) in respect of a provision (not being a pravision that is or may be an exclusionary provision)
of a proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of
proposed conduct (other than conduct to which subsection 47(6).or (7) applies), unless it is satisfied in all
the circumstances that the provisionof the proposed contract, arrangement orunderstanding, the proposed
covenant, or the proposed conduct, as the case may be, would rl:sull, or be likely to result, in a benefit to
the public and that that benefit would outweigh the detrime ublic constituted by an
lessening of competition that would result, or be likely to result, |F

{a) the proposed contract or arrangement were made, or the proposed understanding were amived

at, and the provision concerned were given effect to;

(b) the proposed covenant were given, and were complied with; or

(c) the proposed conduct were engaged in;

as the case may be...”

"* Heydon, 1.D., Trade Practi w_: Restrnictive Trade Practices Deceptive Conduct and
onsumer Protection, volume 1, (Sydney : Law Book Co., 1978), p 2.
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as1rodeandliiinnsonifisaiuanmin ™ mrzaudoulngjoeniuiinisdrianisusautienil
UsrTomiaglusiauda Aadu nmsiarrnpfvesrisfrsudaiaudrAgyussuiminly nng
- - [ -. - & - I

AnAuaRinoyaiuluiiain ey ana (individual liberty) kazAHANARNT lun1TuaA

1wAUN1R9ARTYLYN (sanctity of contracts) WanndmannisluFaalsrluniansn e

aéﬂmﬁf}umﬂuﬁ'i{uﬁ'vmﬁ"r;ﬁmiﬁ'mtﬁmgﬁmm:sﬁnu Usznaufunguung
Trade Practice Act 1974 finimlgyeiiAni1 “Ussitaians s (Public benefit) Wiludauly
TunrRarursnunIng 90 dmginssinsdananisudiiulansdfuayynviali Fraru
Turzpeuden 3ninWuwr WelupisRansnaaivasaan FulinnudnAyuasisivludes

" T T T | e
'nqwﬁﬂn‘fﬂmmﬁwmzmnﬁu.ua:mqugﬁniﬁi‘un‘nﬂ‘mmﬂm«mﬁmmnmﬂmﬁuﬁaﬂﬁuu

INNANHANYIIBIAATIEN TS N 1 FU T L AE TR N8 I89A Y9
“Urslemdansnrus Wildmutlsang \uaf “Re Queensiand Co-operative Milling Association
and Defiance Holdings Ltd (QCMA)™"" n.A.1876 F'N'ﬁ

“...anything of value lo the community generally, any contribution to the
aims pursued by the sociéty including as one of its principal-elements ... the achievement
of the economic goals of efficiency and progress.” Piainly the assessment of efficiency
and progress must be from the perspective of sociely as a whole: the best use of

society's resources...”

i | . a 4 A £}
panlnoapl-Usdloniansnine winea @dlaq inuidauAsoquou vie
- - - = =
nrduatyleg e liidulunsdagszasdresden i Inefinaruasanaaaudnianiediu
UszAvBnmuaznzstiounng nanade madeaiuialsz@ninmuaznzuiunassiaaiuilmniy

: e L e - 4 W
ANARINTITRIMNATRIRIAN U Msldninennrvesdamn iU ssAnEniwainnige Wusiv

' Nagarajan, Vijaya, Worki ic benefit test project ; an assessment of

the public benefit test in autherization determinations by the ACCC, September 2005, p9
"1 Re QCMA (1976) 25 FLR 169, p 182-183.
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sziulddanasiaouminadanarnduisanisuans LA NI BURS
wuamwetinange wimiu fldnsafsdneuzamzinzawretla wieteliiAnuwg
fiiuFousioundndrdyiasiThiufiduinsansundaauluai desdur el aniy
nquiufuldfunsRansumgAntsunizatianisueiunin Trade Practice Act 1974 fiaz
agneldmauiidealssloninasns (Public benefi Sudu Tunuideulyvsanguuienix

HIATT 90 WULEN

3.3.3.2 gthuuunasay g n Wngesianardr dnnarudeiuniunguing Trade
Practice Act 1974

nulinguinyTrade Practice Act 1974 gusznaunn sifngAnsINnITain
n1suteiugnrsoATiiunaTraeyymn (Authorisation) W il FuANANATRIINNATAN T
n1suteduld Tnawginssanasdaianasidaiu nadina s ivingsiafuguiaiduin
dnuausuilftunibunrstanafiazg il endidunnndwad@ufiasiedu Inansdliiers
AduNITIRRY Y IANTIN AN 71 N e iUl 2 gluuudandu' Ae nareaayyn
(Authorisation) 1J:r::n1mﬂquﬂ:miﬂnﬁqﬁﬂuﬁ:‘{ﬂutiﬂcation} Tdanznisuniniznisudaiu

. 4
N14N19A7 (ACCC) anmlsenisuiis

3.3.3.2.1 PF1aaYYIA (Authorisation)

e furenaunismelalfueey g anrziinidifanisuisiunianis
AraAnEnIInEnIINTwEviunan A e IAfuAIINANATEY (Immunity) wda gusenaunis
uutanaMATan s R iU anaTh Taglidedlunaniin Fagndneus
woRAngsun s Tan Uty nin il g afuguin A iR 47 (1) - (9) ui
Trade-Practice-Act-1974 424 130 AHUN NS T BY IR DTSRI IR GAN1TUTITUR S

" W
AN MM TAsaTuMan 1 AT LA R

22 Guideline of Authorisation and Notification ( Available from hitp://www.acce.gov.au dated 20
January 2006)
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n1fiaITednay IR NsEianIsdfantsutedu nedinasvnndling
grnafugutsiiaz Tafuunisdnfanasutedilu 2 nadiasiglalil

ndiusnnsfians ey IRRINNIRT 47 (6) uay (7) Gaflunsdlues
Third line fr:arcing'

nsdiiarfiarsaniandinaiiusng luaims 00(8) Fefldnwoid
AavdnadiaandansiansaneyyInaumanm 90(6) Tazna1asel Wessnwgdnssnag
drianrsudeduiiegludnwos Third line forcing fising huanmsn 47(6) use (7) azgnfiawue
anwuznisians illunasianas mazmasanginssnludnwoiz Thid line forcing lnt
daungudninazrali Aosa@usnnndlsy ondiaaiotn'” dsznimilauszdnlsznimil
Ag a9AUsEnauRA N ARTIRN BauE Third line forcing 11 WAAvuadeuladuiduafuuialy
nmoizduinnnsdn et uiuasiinnuiinfsaidlanisinfanisuisiuiuialdifianis

arFuininnsutstussatnasnnlumaie

" UrngAneiuneamsnoutiesdda ¥Third line forcing™ hutte 3.3.2.3

12 TRADE PRACTICES ACT 1974

Section 90 Determination of applications for authorisations
(8) The Commission shall niot: S
(a) make a determination granting:
(i)--an-authorizationundersubsection 88(1) in respect of a provision of a
proposed contract, arrangement or understanding that is or may be an exclusionary provision; or
(i) an authorization under subsection 88(7) or (7A) in respect of proposed
conduct; or
(iii) an authorization under subsection 88(8) in respect of proposed conduct to
which subsection 47(6) or (7) applies; or (iv) an authorisation under subsection 88(8A) for proposed
conduct to which section 48 applics,
unless it is satisfied in all the circumstances thal the proposed provision or the
proposed conduct would result, or be likely 1o result, in such a benefit 10 the public that the proposed
contract or arrangement should be allowed to be made, the proposed understanding should be allowed to be
arrived-at; or the proposed conduet should beallowed to take place; as the case may be; or
{b) make a determination granting an authorization under subsection 88(1) in respect of a
provision-of a contract, arrangement or understanding that is or may be an exclusionary provision unless it
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a benefit to
the public that the contract, arrangement or understanding should be allowed to be given effect to.

3 Taperell, G Q, Vermeesch, R M and Harland D J, Trade practices and consumer protection : a

commentary on the Trade Practices Act 1974, (Sydney : Butterworths, 1978), p 428,
125 gection 47 (6) and (7) of Trade Practices Act 1974
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WOANTINATNNAATY 47(6) UAE (7) Sxfin1reynyiafAeuieniuisn
AgabiviulAdrluynantaniraireananm (in all the circumstances) W#An g9y third line
forcing azrialfifalrrlamimsirusvieiivun iadavifiny s lonianssusdunasiias 1
nareyryainiy TngsrligmiinisdniansuisiuiussiaWidimlsslumiansisazann

: - - A
niuaALRa[IRATY

»
padis lunasian ey aldinssiinisarfianisutedu nedidnes

5 2 . - ) vl - s - - 8 P ]
Third line forcing 3afldnwnusAvigamndmgAngrunisdmi liingsisfugudeludne g

nnﬁﬂnmm?ﬂﬂfmwmwmumnﬁ 47 fuanwilesnuang
47(6) uaz (7)

ngiaasenasa s s e lawianng 90 6)'* eildnwosi
WsameandnniseyqAannanEIng 90 (8) He8anssunsRansana IR 90(6) Azl
ayqnfsedlangAnsaunizdianisuisduiuannso fgailddazaial s lumdliun
mﬁﬂﬂ‘u:mnn-i'wﬁLﬁr.lﬁﬁ:tﬁnﬁr]mﬁﬁﬁ_'ﬁh'l_:rmiqi'u suifluvdnnisii lnaamarzudng
Urslonifuna@ofasdiniu 1quﬂnﬁHﬁ'umfﬁﬁwm"mq:uwmmumm:ﬂ 90(8) M3afiAM
WA 90(8) axnsiguililidIn s imnsutsiuiune WA mieiivunlidnazia liin

Urslumdunas s nan wWian

1 Trade Practices Act 1974

Section 90 Determination of applications for authorizations

(6) The Commission shall not make-a determination-granting an authorization under subsection
BE(1),45) or (B)inrespect of a pravision (not being a-provision-that is-or may be an-exclusionary provision)
of a proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of
proposed conduct (other than conduct 1o which subsection 47(6) or (7) applies), unless it is satisfied in all
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to
the public and that that benefit would outweigh the detriment to the public constituted by any lessening of
competition that would result, or be likely to result, 1f:

(a) the proposed contract or arrangement were made, or the proposed understanding were amved

at, and the provision concerned were given effect to;

(b} the proposed covenant were given, and were complied with; or

{c) the proposed conduct were engaged in,

as the case may be.
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'T'Iﬂll.'lull".l'i"l"l'«H'I"I'I'Fl‘I"lT['I-I"1ﬂﬂQHN:H??NTEHWTHWTW&Q'EUHWQF'I"I?ﬁl"lﬂ"ll-i
WIRME 90(6) Haransnuiuuiaule 2 Usznismoniu’™ Ae
-u - o - [ - tl' [ . La
dsznizusn Ae woAnsruniraadaniruieiuiuna s relosd
. da X .
AN ITOUSHINNTIHE Laﬂ'ﬂ \nm 'ﬂ'l.-lﬂ?ﬁh.l Wae
dsznaiass As wnAnsmunisdrianisusedunne Wiy scluad

- B - -t 1
assnuziludefiaosay e iiiaaia b

3:3:3:2:2 mafimisfouds (Notification)

wingisenaumtladazasdaznszianisdinnisudsdiuuda uen
wmHesInnisreeyya (Authorisation) Wda gusznaunismedinatadaniiviafaudsluds
AMENTTNIBNITNTUINTUNINISAN (ACCC) TntaGuBiImANauATNOANTINNITITANNS
wieiurineg Aaznssin Wa Rk s mAnassemungwunel#Fandinile uinuld
ngAnsIHNITAITANIaNT Ay mrﬁn'nﬁ'i‘umﬁﬁwq:ﬁﬁﬁmjLLiqmumnﬂ 47 uMa Trade
Practice Act 1974 n1raaalyARNTER NI Faanan Tutsiiulaunisimis@auds (Notification)
ATATAUARNYNEYNINT HOKTUNANTY 47(6) Uaz (7) Tui3a9194 Third line forcing #ilian41a

M &
aynalaedinisiimisfeudaille

AT a Y AR T IMISae WAl 1 K lanzngAnsmunag
S biingsRafuduiNn1Re 47 ynayuans enti 6) uaz (7) Jadudee Thid line
forcing tiu ifesarnmn@ngsuens Third line forcing WuwgAnssiiuualiiufiazialifanan
@ewrsunndannsiquR i ssia s e s o Frariy pOUHABRNTY R NI 799

ey nlaeABnTsiimisoude (Netification) 1 TleralH1Fiunsd#ith Third line forcing™®

A THUANG WIEHIIN TR gudauasn et Hun sreaygy ns ey

- o - s 5w ¥ " "
arafilledussnaunigmeladssasdnizsvianitdrdanisuda Inefinla@eudalldy

" Duns B, John, Stapledon, GP and Clough, Daniel, The Law of Australia ; 30 Restrictive Trade

Practices, (July 2003), para 126-127.
' Taperell, G Q, Vermeesch, R M and Harland D J, Trade practices and consumer protection : a

commentary on the Trade Practices Act 1974, p 428,
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AMENTTNIENT TN TUENTUNIIN7A7 (ACCC) uda usznaunisnadananazldfuaaiy
Au nmm’mngumﬂﬁﬂnnfl'mﬁnﬁﬂ"ﬁ WinsnnarnTzianirarianasulsiuiud lneaou
ﬁummw:ﬁuﬂ’ﬁuﬁq wAduRinrdeniideudelUaundranenssninisnisusaiunnanisé
(ACCC) axfianainuazilAndadinnaunisnsziniudelnonisudalud gusznauntrAu

fandn'®

Inuudnininazuiananasfisn TN e HANATe lnoivide

L
willssidnsuziuiruafunsseaudiaraslaaniseyyabinssiaonsdianisuseiu

3.3.3.3 uuan N ey 10 ANFENINEIN AN TUN T nadinasdani T,
griafudutalugRa TN IME e U6

Tnodnsusin i ueangAnstunisdainng sutedu nedinaainad Wiingsiaiy
AUt (Exclusive dealing) il dﬂq:tﬁm;u'mqmmu nrninluvdegramnsmeusus n1o
NUANE Trade Practice Act 1974 danfiailuraida @ winnisnssinduilua b iuamnis
wisiulunaraanauiuetinnn insvdnudangdngaunisdrianisuteiu nadiinudliia
grafuguisasdaanssuiiudadsndidty 2 Usznis™ A

Usznizusn Ae n'1'ﬁ'Jnﬁunﬁﬂhﬁnmmﬁqﬁﬁ?:nﬂu n1TTIEEY 293
fusznounismebeiidesnndngraanisiisiufon

Usznsiines Ae nsgndaiadasnanlunizanyprafimulszasfasianisé
LRUT LT

atilsinmmginssunasiinng ruisdiu-Againasiani g siafuguaaly
ynsdifiuitoedfudndudfuvinsan tasarmiasayyrn Winssin 16 Jaduldanum
Uty (iAasngwaae, Trade Practice-Act 1974 Milnls A W HUszRaun1saINITIIEANY
ANATEIIMNOANTRINIAARNATIEMY nedimaiaf g sistuduidliinenrieeynym

(Authorisation) ¥3a nasHmIa@auss (Notification) ARAMENTIHATNITNITUIITUNIINATAY LA

' Ibid, para 146.
e wnsrlrznsunisasunguiit Trade Practices Act 1974 ¥81 The University of Western Australia

{Available from http://law2.biz.uwa.cdu.au dated 21 January 2006)
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vatinmmarun iarauduaresianaisazegnio liaai Daresanensnnnimnisuiaiung
nsAdunsil 1

3.3.3.3.1 InusinsRan ey nlinssinnisdaianisudedu nadl
nsi i g snaiugug

Tudunisiarsuneyyialinsziinizdrfanisuieiulag
AMMENTINAENTITNITUINTUNANIAT (ACCC) iR 'lwi'uﬁ URNETIANI TS SHYIAMENTTHIENT
NFIETUNINY TR IRAIERS T M Tul iR wialunszuaunisianTunde
FnmAeauludumalth asieuilunasitadoiegnas dvanFanlslomiassus (Public
benefit) Wadu (Waannudng 7:'Iu'nﬁmﬁﬁmﬁti] udeulaitinaiygahduaodnsaignes
Tusiaumngunne Trade Practices Act 1974

A naRATANURUATATY NIRRT A TT0ARR Y finiulay
wiapauRits il ul lin afi s deafuwdnysslodan s iy azwudnsslond
asrroasiidlufiuenduanaouiseantd 2 tssum '™ e

(1) dgringifaindss®ninanaase giia (Economic efficiency
benefits)

(2) setamlu@ainly! (Non-efficiency benefits)

o - n—— ,
e NANENTINIENITNITMITUN1ANTATUATRIARTUERA TN TUEY
-t i : i ~” IJ - : i -t L JIH
susauiudnidunnlszloniassusifaiu Inedoulugiudainugnansinnimesiniil
oy - - i A § = L8 - - : L
UszAnsnmluduassgispauinanan wilupnapfidaslumiansasusietadiaiuaindsdy
-4 - [} Bl -l" ] - L -
au uenmilevinsz@ninaiddiAssyialdduieadalsindlenudinisnsziinisaiianig
wiiuson mra Widmlsslynidndnudainis gflaawrsidy Waosey g iinangei
L i e L] o - LE i . 1 : ol
nirdndanrudsinifaundafiasheunarasatniroRgadliviui e leniinfinzuiui
- : odia 2 v & "
Ywinnnndnsadefistusannisdnianisussiniu Anmang 90(6) wienng 90(8) ufia

ANl

"' Nagarajan, Vijaya, Working paper evaluating the public benefit test project : an assessment of
the public benefit test in authorization determinations by the ACCC, (Australia : The Australian National
Umniversity, September 2005), p 33,
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dsz@nninns 2 dssmaananaasaaglilunisela™ Al

Economic Efficiency Benefits which may overlap Benefits on Non-efficiency
Efficiency and Non-Efficiency grounds
L Economic e Facilitating e Promotion of
Development competition through equitable dealings in the
. Industry deregulation market
Rationalisation = Enhancement of L Promotion of certain

o Expansion of
employment in efficient
industries

. Promotion of cast
savings resulting in lower

prices at all levels in the

supply chain

. Growth in  export
market

. Promotion of

competition in the industry

salfety and quality of goods

and services

. Steps to protect the

environment

L4 Attainment of
industry harmany

. Supply of better
information to eustomers and

suppliers to permit informed

choices

. Promotion of
employment in particular
areas

L Development of

import replacements

types of conduct (usually in

the other category)

| ® Professional ethics
L Access to dispute
resolution
. MNational security
. Meeting Australia's

treaty obligation

azvu windamissilmingdmgintsunisdananisuieiu nediniaiiuilvin

i L] - - - |I.r : (3
griafuguisainiroairalsslenilud@aamegisviad s loniludoinllauudiuas) selond

"2 Ibid, p 35.
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E i 1 - L - i [ =l o -4 -
aandrduldmudeuluning 90(6) use (8) wyRnssunisdaianisuteiuriuiinasiacldiu
Yy ANTENN 1y

ARTENI19 Amoco Australia Pty. Ltd v Rocca Bros Motor Engineering Co. Pty. Ltd"™

UM Amoco luguzguinfudnlszumilinnfun uazi¥sn Rocca Tuguzuiin
gusenaudis nstiin 1310 Amoco Ihindaaiiduuazaniulsznaunisseanim
Rocca 1t Rocca Idmnaedinvinde qrrgaeluiiduuazaniussnaunisdangniu
wersznaunisdnmingRuiaiias@ee ™ (bisngde faataieamaiitinisgidaanduly
AR) wiannuLT¥m Amoco Wﬂqﬂuﬁnﬁqqﬂ naafisududaviunisszneugsh athinais i
138 Rocca FaLlmngnudtysiidiniaim Rocea anasfias bhidedudandiszneusuiy

ﬁtﬂuejwﬂq (Exclusive dealing) ilugzuziaat 15 Danuagdoygiifaingln

uﬁ’ﬂmﬁﬂmﬂﬁﬁﬁmuﬁmmwuﬁuw LA L3N Rocca windrdennasni
Fy R i 1AruLTEm Ameco Tdwmazauduan mgsiavenuluilagiu AaldRnseTim
Amoco Lﬁﬂ'nﬂmﬂuﬁ‘l'nﬁruruwﬁq«&'; Aiaeiald usis nfduEn Amoco niaabiaulaus
ati141m UT¥n Rocea ﬁ’an"uﬁumTgﬂnﬂuln'#ﬂq"ﬁﬂniw'] fliflure9u3En Amoco 28n41N
anulrznaunIreay ﬂ?ﬂﬂﬁﬂﬁﬂﬁﬂﬁﬂi:nﬂummﬂlﬁﬂhﬂﬂﬁﬂﬁun"ﬁ‘éﬂ‘muﬁﬁﬁum
Sniees faiu dleuhin Amoco nudesdaiiaRtugaioe FuniesWiiie Rocca 10

o
Tiarmufawisine Minetu

** Amoco Australia Pty: Ltd v Rocca Bros Motor Engineering Co; Pty, Ltd [1973] HCA 40;

(1973) 133 CLR 288 (11 October 1973)
1M Amoco is a supplier of petroleum products; Rocca is the owner of a service station. Al the

time when the preliminary agreement was made, Amoco - a United States company — was endeavounng to
establish iself in Australia and Rocca was in a position to become the owner of a piece of land suitable for
a service station at Para Hills, a district outside Adelaide which was then aboutto be developed as a suburb.
The restraint actually in question was effected by means of provisions in an underlease. Rocca, as owner,
leased the site to Amoco for a term of fifieen years. Amoco granied Rocca an underlease for the same term
less one day. The essence of the restraint was that Rocca would purchase from Amoco at a fixed rebaie on
current prices its full requirements of petrol and oil for sale at the service station and would not, except in
special circumstances, sell at that service station the products of any other oil company...”
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lun1sRasnai medusdFMadudmoinsninisdaiansul e Amoco 4l
Al supasuazamnsansziale Tauflad uism Rocca qeaAnalfiAn udy g AeuuTi
Rocca WAugnsrafionags unzanagaitiadufelennaedninnisusediu nedinniuiilide
Audiugue TnuaralFuaniudalslenifatuin nasmnasiandnadudeiiaunsuasil
maaudauinarinAsee szlemingsianuiin Amoco Waauliurivim Rocca 1uvia

s J J - L - L -,
guUnsniipesiiafuiin Amoco IaRasa Ml Rocea luninlsznaugsia

Toura i Bimmus il

“...there is no doublthai:Amoco had commercial interests which it was reasonable
to protect by making agréements with the owners of service stations under which the
owners would agree, in_exchange for certain benefits offered by Amoco, to take their

supplies exclusively from Amago..."

uaiﬂth’l:rﬁiLﬂ'aﬁ".mﬁﬂ"l?mﬁﬁﬂﬂiﬂlﬂ#ﬁaﬁwunuﬁﬁLﬁufiﬂm'rgnmnnw"iﬂmuLﬂu
TeHEAIUNg 15 T i':mﬂu'h.lﬂ"m?:ﬂ:Lﬁﬁ"lﬁ-‘iuﬁ_mru"uL‘ﬂﬂlﬂuﬁq'lﬂﬂﬂmﬁmﬁu nrsuntlasus
Usslumizeduin Amoco mﬂﬂﬂhﬁqnﬁﬂﬂu?ﬁﬂ Rocca ANan17imum sz zinen
ynammieAudia 15 Bilursuznsinaiullihinosuaniuiennasiandin Jeneld

Wimauea il

" ..After full consideration of all the circumstances, | have reached the conclusion
that it has not been shown that a tie for fifteen years on the terms of the underlease was
reasonably necessary to protect the interests .of Amoco. Ontthe one hand, the great
changes that might occur in the space of fifteen years could render the covenanis

intolerably burdensome on Rocca o."

gy

- - . - - - , - 1
Tugaadiinaldoeniuialsloniidudsedninmi@aanegia narnAea s iy

& LS L L l.l ' b - i b -=, e =
mwmnmnummmwmu‘iw Amoco RHFABNANIT189UTEN Rocca dIN13AN AN 11
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griafuguiaduBaiinezinld wiillessndaviasialuadtilsngitdennasdaianisudadu
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AanaafiszazagniuuIuia 15 T amadivdniussaznafiviuwasaianiseWunuism
Rocca HIMNuaNAYT Aol Amaasitatudifannaslundiaaldersnseiiuas liausmiady

1

ARTEMINe Tooth & Co Ltd Re'™

UFHM Tooth & Co ‘lﬁﬂmﬂﬂqmﬂ"mm:ﬁﬂmﬁﬂﬁﬁmm*&wﬁ’umnnm:mmnw'ﬁnﬂ
1/38 Tooth & Co Wnnassae@udiufsesnuliuidion i VWdoulsfiin e il Tedes
A nguzznauni91u8 w(Exclisive dealing) Fa1un 15820y 1A 1091FEM Tooth & Co vfu
Usziiunilafiniism Tooth® Co Windmdauazralfsanimauals A nzdunsasludas
UszAninwdanngia dotnfuuuanaifud Tanagetuuasiiuanszusieduiina s
fadu winbiveuWiinafanaslsnuiizAns e masnalifiiaamdnne1# Tnoszduil
ri']ﬁ'lﬁ.lﬁmF]I‘-.IH“"‘ETL'Iﬁﬂ#ug1uﬂ-ﬂ’!~!ﬂﬁﬂlﬁ§1j?ﬂtl'ﬂﬁﬂ'Iﬁ"lfm:i";ﬂ' nimduAnauailuioes
fuRa winn1Tanaedn ﬁnnﬁ!ui»:'ﬁ'uﬁuﬁﬂ'{ﬁﬁjqquﬁﬂﬁnﬂummmﬂqlm:ﬂmﬁuﬁmnﬂq
mﬂﬂnm'&uﬁﬁuuq'iu"uﬁﬂ:ﬁﬂ'lﬁiﬁﬂij?:‘Eﬂ'nﬁ'ﬂfl'ﬁﬂfmtLm:mmqmw'lﬁnt:ﬁﬂ'lﬂi Famiald

il B
naataFetllian

*...cosl saving may be conslituling a legitimate basis for the establishment of public

benefit...”

A - ' - a ) - ala X ad w

WAL INLTEN Tooth & Co BimimoRgailimaniulddnlss@nnmnifiaiuiu

P ¥ o e T : -li-l= 0
sTduilyRenanniangauumeniiiaaannasdaian szutsiu sstwanaluaaiashi

ayy R IILTE Tooth & Co Midamnasw i mtgsianugugals

L

"** Tooth & Co Lid, Re 1979 WL 157293 (Cth Trade Prac Trib) [1979] ATPR 40-113, 39 FLR 1
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ARTAYA lhganTud N ranaaindliingrianuguiaiu winduani iy uses
gsznauniranas mrsfinadinimmnaniunaWifislsclumiansiroe Jalimgacraygyinly
neziIn1sdian T iuls widseAninandananfdiaseg neldiGeulefidndesiitinu
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ARTENINS Hospital Benefit Fund of Western Australia Inc v. Australian Competition &

g 136
Consumer Commission

LF¥N Hospital Gentribution Fund of Australia Ltd (*HCF") Anaadinm &y iuuiem
American Express Inteffiationl Inc ("AMEX") Tntildngils¥asdifedszAuinamiediu
aun Sl uaTAR N9 0 TN ILLTEN AMEX Fa1380 AMEX azdafanduiiazdisy Wi
iz id s il HOF windu dufieléaniuntsnssinludnsnienamnngy
biingsiag uuunile anssutimadRarun fols londassusidiniulsedaie
AIHUUINIINTRAN TN EIAMEN ST NI T uNIIN s tanaedanaane L fin
Usslomiuniansnzoasu 2 A Ae datvilegnda ez ikl slamiannnisiidununinlesiv
ganmAIae Fufiaes Ae nelifan sdaunt sutaiulunaiagunan Jalundiinnals
AYY IR LT HCF anunsanssninassinanisusatiula

Tavmalduaaangralii

".first, the ability of its employees to oblain lower cost health insurance and,
secondly, that encouragement would be given to health funds "to move to counteract the

strategies of HCF" ie lo promote compelition.. "

ag

Sy e A=A : da X 2 i
wauanlafusinaddsstiulddnlszluniatsruzifatuniuvarsfialénaen

o : -l i
Urzlumbidludainlluasd sz lumilu@anlszBninmmariegia nanafa Araldoeniutug

" Hospital Benefit Fund of Western Australia Inc v Australian Competition & Consumer
Commission 50 ALD 201; 157 ALR 105; [1997] ATPR 43,898 (41-369)
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AR Re Australian Assn of Pathology Practice Inc'™

ARG AUAINNBIRININIBINATY New South Wales Department (Department of
health - “DOH") TAEureayqimnssian1adinnnas wsiunsdlnsvinud WiingrAsfududs
Tnedauiasdenfatu Ae DOH THanedadavunlulssiaauiaasnudmannisineaulive
w7l A2 1u Fnewiey Kau Pathology A1l uiasiesiin s saairaninfisafulse
Pathology fiiiwun Thunm daif atwiunIsguaaulivien1aaian1eAananiuumm i
DOH Wfinuun At TasgadgAngramndamginsasdnaiadunisdfanisutedu nedl
naiui i gIRaMugITamN L8N 47 Wi Trade Practice Act 1974 lum il DOH lnain
FannasdanananeWiRadsAnEn i TuwstanasauaussItaduenisanuwmegnag g
MBIy DOH nuun #nyind slamisudufureunuildfuainnizanaesangnnss
g lusudnares Pathology tazMiilutuiAausaunmey Fua1ny Endounileasiin
W lumAdeuasimun lus R anday

pdHeglufuRaraainnasfnn s Ra AN sEIsTu s nAifinratadude
foiasdauasnuanina1auds sadansRs TN iuAdnAudtaa ey lingen
n9dafANsu i unsmElg WesainUsslumif Antuifinndnua@e Tnomwizetaily
Ussifufenrasnmgniestedieysaannizquatsswniduan il DOH Amuauazdetle
Fatfaranfa 2lumdann Guil ldifud a2 W lun 17 duiasimuamaekunitdnea ludau
Pathology Auflufiftaweudadie Wiy rsTumia gasusRunnduddusInnIssianag

L IEL NS

aqyl

"7 Re Australian Assn of Pathology Practices Inc Hely J, GF Laua and Dr JE Walker [2006]
ALMD 761, 206 ALR 271, [2004] ATPR 41-985, 180 FLR 44, [2004]
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NN giana11yn19d1 Pathology Tunamianasine uasdsslunifazfintuluudees
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RunuianiiuA4uWRIUIY 1A Pathology iﬂ:u".‘lﬂﬁﬂr:'[muﬂ'lﬁ'wm:miﬂ

3.3.3.3.2 AN uuaAATAdEWnANTTHN IR T AN Uil nedinaminu
Hlingsnanuguiadlugpangsuateus

windawiaadaisafunginasunizdnianisutedu nedinnsinai i
qfﬁq1ﬁn'1§u1uqnmun:rmmuum’fﬁmu woAnssuAana1rtananagnie AN A TURLaNY
funsifialy Fasanieluanatnitia o ludullinudinseavginsnissaianisutedu
Tidnlaunsreeygavielaundsiwidondsionnn Aivaninoeilunimarundudsaiy

anmsAnEtemgAnssunisdadanagudeii nadinisiai liingsia

fuguislugAsmnImeNEWIMLARTINEIHe fath
— 138
AR Ford Motor Co of Australia Re:

U3¥v Ford Motor Co., of Australia Ltd (*Ford Motor") i fatuiiien A.a.1925 Tny
Anfiugaialugsudatuaisauaust senafinasresLis Ford Sales Co. of Australia Ltd.
(“Ford Sales”) e if Lﬂmﬁiwﬂwﬁuﬁmuﬂudﬂuﬁﬂfﬂnﬂ Ford Motor uazifindaisia
yafunisaaafuafuauksngg frdrtuneFngandd Ford Wil p.a. 1963 17340 Ford
Motor Uz Ford Sales lAnn&INATGEYIN179 MUERUAY (Sales Agreement) Tugand e
uBuFTes Ford 19uie atlna gungol unsiAtasiionne Anpoduiuadestueiueusiues
Ford Tauildanlydnddad minuazfainisiasudadn Lt Ford Manaawdanindu wi
ileasindannasiansiatedudoanssiudupiinBinnanngs) 47 il Trade Practice Act
1974 F431% 13N Ford Motor 3941 nﬁunwﬁu'ﬂﬂﬂum imngENINIIIIianiTuiaiusie

[ 13 L5
AMENTTHAENITNATWIATUNN13A1 BaluATausniiatuzngsuaEnisn suteiunianagsén e

""" Ford Motor Company of Australia Limited and Ford Sales Company of Australia Limited
{1976-77) A.T.P.R. 16, 563
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FAn4mmnemAUNIIRaI A NIIMILAYUNI T nasiRUssAnEn neeaddnd ming

Tutsziiuil 1 Ui Fora dedawndamnasnniuiiingriatuduisbilifunsg
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“...Thal attitude was envisaged by Ford in its formal answer lo the commission's
question whether, if authorization were refused, they would cease to provide: *(a) business
management services; (b) adverlising and sales promotion assistance; (c) training and
development services, (d) marketing institute assistance; (e) product lraining,; (f} fleet

sales promotion; (g) dealer develepment programme..."
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*...0n the evidence, weé-consider that Ford's dealer programme has not resulted
from the existence of the mandatory solo franchising clause in the dealership agreement
and that, in its absence, i

modification. For these reasons we do not regard the assistance of potential entrants into

dealerships as a benéfit to the public resulting from the restrictive provision....
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