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The Environment Chapter in the US-Chile Free Trade Agreement has problems concermning
clarifications of the regulations, as follow :

- there is no regulation to set a minimum standard in the environmental protection laws;

- there is no regulation to set the rules and details which are the guidance to effectively
enforce environmental laws;

- there is only the regulation stating that it is inappropriate to encourage trade or investment
by weakening or reducing the protections afforded in environmental laws but, on the other hand,
whether or not the parties should encourage or increase the protections afforded in environmental
laws by weakening trade or investment is not clear; there are no rules for that case;

- in the environment chapter, there is no enforcement hierarchy between the environment
chapter and the others;

- in the recognition of paragraph 31 (i) of the Ministerial Declaration adopted on November
14, 2001 in Doha, WTO, which has the objective to negoliate the relationship between existing WTO
rules and specific trade obligations set out in multilateral environmental agreements (MEAs),
the Parties agree to take the result of such negotiation for adjustment to the Agreement. There is no
clarified conclusion 1o the negotiation which means the environment chapter also has no clarification;
and

- there is no rule in case of only one party being a party to MEAs which causes problems
for that party fulfiling its obligations in the MEAs.

The problem concerning clarification of the rules causes problems of interpretation when
a dispute arises. The study of environmental disputes in North America Free Trade Agreement
(MAFTA) found that interpretations tending to protect investment and trade were more likely than
the protecting environment. The result of these interpretations has been that the environment chapter
can not be put into practice, as well as causing problems for party to MEAs to conform to its MEAs
obligations as well.
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® Article XXIV: Territorial Application — Frontier Traffic — Customs Unions and Free-
trade Areas
8. For the purposes of this Agreement:
(@)
(b) A free-trade area shall be understood to mean a group of two or more
customs territories in which the duties and other restrictive regulations of commerce (except, where
necessary, those permitted under Articles X, XII, Xlll, XIV, XV and XX) are eliminated on substantially all the

trade between the constituent territories in products originating in such territories.
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ANNANAIINAREN1TANLINNG (General Agreement on Trade in Services : GATS) f 14
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www.moc.go.th/thai/dbe/bilateral/speech/grp_eco.htm
' Article V: Economic Integration
1. This Agreement shall not prevent any of its Members from being a party to or
entering into an agreement liberalizing trade in services between or among the parties to such an
agreement, provided that such an agreement:
(a) has substantial sectoral coverage, and
(b) provides for the absence or elimination of substantially all discrimination,
in the sense of Article XVII, between or among the parties, in the sectors covered under subparagraph (a),
through:
(i) elimination of existing discriminatory measures, and/or
(ii) prohibition of new or more discriminatory measures, either at the entry
into force of that agreement or on the basis of a reasonable time-frame, except for measures permitted

under Articles XI, XlI, XIV and XIV bis.

3. (a) Where developing countries are parties to an agreement of the type

referred to in paragraph 1, flexibility shall be provided for regarding the conditions set out in paragraph 1,

particularly with reference to subparagraph (b) thereof, in accordance with the level of development of the
countries concerned, both overall and in individual sectors and subsectors.

(b) Notwithstanding paragraph 6, in the case of an agreement of the type

referred to in paragraph 1 involving only developing countries, more favourable treatment may be granted to

juridical persons owned or controlled by natural persons of the parties to such an agreement.
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4. Any agreement referred to in paragraph 1 shall be designed to facilitate trade
between the parties to the agreement and shall not in respect of any Member outside the agreement raise
the overall level of barriers to trade in services within the respective sectors or subsectors compared to the

level applicable prior to such an agreement.

7. (a) Members which are parties to any agreement referred to in paragraph 1
shall promptly notify any such agreement and any enlargement or any significant modification of that
agreement to the Council for Trade in Services. They shall also make available to the Council such relevant
information as may be requested by it. The Council may establish a working party to examine such an
agreement or enlargement or modification of that agreement and to report to the Council on its consistency
with this Article.

(b) Members which are parties to any agreement referred to in paragraph 1
which is implemented on the basis of a time-frame shall report periodically to the Council for Trade in
Services on its implementation. The Council may establish a working party to examine such reports if it
deems such a working party necessary.

(c) Based on the reports of the working parties referred to in subparagraphs
(a) and (b), the Council may make recommendations to the parties as it deems appropriate.

8. A Member which is a party to any agreement referred to in paragraph 1 may not
seek compensation for trade benefits that may accrue to any other Member from such agreement.

" olgoal dnmoundoyoyng, 7 AN AR AR AN NANNANAINNIRLES (FTA),”

A1n www.ftadigest.com/articleFTAMisunderstood.html
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(2) nannisilaenuasesudn (Precautionary

)40
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* Rio Declaration on Environment and Development

Principle 16

National authorities should endeavour to promote the internalization of environmental
costs and the use of economic instruments, taking into account the approach that the polluter should, in
principle, bear the cost of pollution, with due regard to the public interest and without distorting international
trade and investment.

® wesoufing TmuAanIg, “WTO AuRwInaan: WuMsAATUMINsAsunalszma
Tuilszifudauinaan,” (AveTnusE oy NMNIge, AMLTRAEAT, NNNINLNAUBITUANART, 2546), UTIN
23.

“° Rio Declaration on Environment and Development

Principle 15

In order to protect the environment, the precautionary approach shall be widely applied
by States according to their capabilities. Where there are threats of serious or irreversible damage, lack of
full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent

environmental degradation.
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* Rio Declaration on Environment and Development

Principle 12

States should cooperate to promote a supportive and open international economic
system that would lead to economic growth and sustainable development in all countries, to better address
the problems of environmental degradation. Trade policy measures for environmental purposes should not
constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on international trade.

Unilateral actions to deal with environmental challenges outside the jurisdiction of the
importing country should be avoided. Environmental measures addressing transboundary or global

environmental problems should, as far as possible, be based on an international consensus.
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Rio Declaration on Environment and Development

Principle 7

States shall cooperate in a spirit of global partnership to conserve, protect and restore the
health and integrity of the Earth's ecosystem. In view of the different contributions to global environmental

degradation, States have common but differentiated responsibilities. The developed countries

acknowledge the responsibility that they bear in the international pursuit to sustainable development in view
of the pressures their societies place on the global environment and of the technologies and financial

resources they command.
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n Chapter 19 Environment
Objectives
The objectives of this Chapter are to contribute to the Parties’ efforts to ensure
that trade and environmental policies are mutually supportive and to collaboratively promote the optimail use
of resources in accordance with the objective of sustainable development: and to strive to strengthen the
links between the Parties’ trade and environment policies and pracetices to furthher the trade expanding
goals of this Agreement, including through promoting non-discriminatory measures, avoiding disguised
barriers to trade, and eliminationg trade distortions where the result can directly benefit both trade and the

environment.



49

3 ]
LazuanaIni nuniadsuandanlisania uniyalAvse
= dldu & dl a o dl o A o ¥
ngszilaule  nRdRgUszasAinaniunsdaniainesslamizennlalunianisftves

NINUNNTEITNDNF

% a

Amfudszmeaanigewsng undyaiivrengsedaule - unieds

a9 4
]
va a

NOUHILTBIAN AN TANTRLUNTTTY AN I sTn1ARINN MR 28940 1ABUNTATINNA

o

oAl lnenguungzesdguianana

A mFulszinAanigeining waLAuNIEINIALAULelsEImMATY

Aua 18y nuan 2.17

" Article 19.11 : Definition

For purposes of this Chapter :

Environmental law means any statute or regulation of a Party, or provision
thereof, the primary purpose of which is the protection of the envrionment, or the prevention of a danger to
human life or health, through :

(a) The prevention, abatement, or control of the release, discharge, or emission of
pollutants or environmental comtaminants;

(b) The comtrol of environmentally hazardous or toxic chemicals , substances, mterials,
andwastes, and the dissemination of information related thereto; or

(c) The protection or conservation of wild flora and fauna, including endangered
species, their habitat, and specially protected natural areas,

in the Party’s territory, but does not include any statute or regulation, orprovision
thereof, directly related to worker safety or health.

For greater certainty, environmental law does not include any statute or
regulation, or provision therof, the primary purpose of which is managing the commercial havrvest or
exploitation, or subsistence or aboriginal harvesting, of natural resources.

For the purpose of the definition of “environmental law” the primary purpose of a
particular statutory or regulatory provision shall be determined by reference to its primary purpose, rather
than to the primary purpose of the statute or regulation of which it is part.

For the United States, statute or regulation means an act of Congress or
regulation promulgated pursuant to an act of Congress that is enforceable by action of hte federal
government.

For the United States, territory means its territory as set out in Annex 2.1 as well

as other areas with respect to which it exercise sovereignty, sovereign rights, or jurisdiction.
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Recognizing the right of each Party to establish its own levels of domestic
environmental protection and environmental development policies and priorities, and to adopt or modify
accordingly its environmental laws, each Party shall ensure that its laws provide for high levels of
environmental protection and shall strive to continue to improve those laws.

" tTugs wAsegAlind, n19illesrednisiasan FTA lutlszifuAanden :  nsdl FTA
anigaiinn. [Online] WHEaTNA - www.measwatch.org/autopage/download.php?id=2972 -

" Article 19.2 : Enforcement of Environmental Laws

1. (@) A Party shall not fail to effectively enforce its environmental laws, through a

sustained or recurring course of action or inaction, in a manner affecting trade between the Parties, after the

date of entry into force of this Agreement.

2. The Parties recognize that it is inappropriate to encourage trade or investment by
weakening or reducing the protections afforded in domestic environmental laws. Accordingly, each Party
shall strive to ensure that it does not waive or otherwise derogate from, or offer to waive or otherwise
derogate from, such laws in a manner that weakens or reduces the protections afforded in those laws as an
encouragement for trade with the other Party, or as an encouragement for the establishment, acquisition,

expansion, or retention of an investment in its territory.
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"® Article 19.6 : Environmental Consultations

1. A Party may request consultations with the other Party regarding any matter arising
under this Chapter by delivering a written request to the other Party.

2. The Parties shall consult promptly after delivery of the request. The requesting Party
shall provide specific and sufficient information in the request for the other Party to
respond.

3. The Parties shall make every attempt to arrive at a mutually satisfactory resolution of
the matter and may seek advice or assistance from any person or body they deem
appropriate in order to fully examine the matter at issue.

4. If the Parties fail to resolve the matter through consultations, either Party may request
that the Council be convened to consider the matter by delivering a written request
to the other Party.

5. The Council shall promptly convene and shall endeavor to resolve the matter,
including, where appropriate, by consulting governmental or outside experts and
having recourse to such procedures as good offices, conciliation, or mediation.

6. If the matter concerns whether a Party is conforming to its obligations under Article
19.2(1)(a), and the Parties have failed to resolve the matter within 60 days of a
request for consultations under paragraph 1, the complaining Party may request
consultations under Article 22.4 (Consultations) or a meeting of the Commission
under Article 22.5 (Commission-Good Officers, Conciliation, and Mediation) and, as
provided in Chapter Twenty-Two (Dispute Settlement), thereafter have recourse to

the other provisions of that Chapter.
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7. The Council may, where appropriate, provide information to the Commission
regarding and consultation held on the matter.

8. Neither Party may have recourse to dispute settlement under this Agreement for any
matter arising under any provision of this Chapter other than Article 19.2(1)(a).

9. Neither Party may have recourse to dispute settlement under this Agreement for a
matter arising under Article 19.2(1)(a) without first pursuing resolution of the matter in
accordance with this Article.

10. In cases where the Parties agree that a matter arising under this Chapter is more
properly covered by another agreement to which the Parties are Party, they shall

refer the matter fore appropriate action in accordance with that agreement.
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' Article 19.9 : Relationship to Environment Agreements
The Parties recognize the importance of multilateral environmental agreement,

including the appropriate use of trade measures in such agreements to achieve specific environmental
goals. Recognizing that in paragraph 31 (i) of the Ministerial Declaration adopted on November 14,2001 in
Doha, WTO rules and specific trade obligations set out in multilateral environmental agreements, the Parties
shall consult on the extent to which the outcome of the negotiations applies to this Agreement.

* CONSERVE, protect, and improve the environment, including through managing natural
resources in their respective territories and through multilateral environmental agreements to which they are

both parties;
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& Paragraph 31 (i) : With a view to enhancing the mutual supportiveness of trade and
environment, we agree to negotiations, without prejudging their outcome, on

(i) the relationship between existing WTO rules and specific trade obligations set out in
multilateral environmental agreements (MEAs). The negotiations shall be limited in scope to the applicability
of such existing WTO rules as among parties to the MEA in question. The negotiations shall not prejudice the

WTO rights of any Member that is not a party to the MEA in question;
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* Article 10.2 : National Treatment

1. Each Party shall accord to investors of the other Party treatment no less favorable than
that it accords, in like circumstances, to its own investors with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of investments in its territory,

2. Each Party shall accord to vered investments treatment no less favorale than thatit
accords, in like circumstances, to investments in its territory of its own investors with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments.

3. The Treatment to be accorded by a Party under paragraphs 1 and 2 means, with
respect to a regional level of government, treatment no less favorable than the most favorable treatment
accorded, in like circumstances, by that regional level of government ot investors , and to investments of

investors, of the Party of which it forms a part.
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°! Article 10.7 : Non-Conforming Measures
1. Atrticles 10.2, 10.3, 10.5, do not apply to:
(a) an existing non-conforming measure that is maintained by a Party at:
(i) the central level of government, as set out by that Party in its
Schedule to Annex |,
(i) aregional level of government, as set out by that Party in its
Schedule to Annex |, or
(iii) alocal level of government;
(b) the continuation or prompt renewal of any non-conforming

measure referred to in subparagraph (a); or
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(c) an amendment to any non-conforming measure referred to in
subparagraph (a) to the extent that the amendment does not
decrease the conformity of the measure, as it existed immediately
before the amendment, with Articles 10.2, 10.3, 10.5, and 10.6

2. Articles 10.2, 10.3, 10.5 and 10.6 do not apply to any measure that a Party
adopts or maintains with respect to sectors, subsectors, or activities, as set
out in its Schedule to Annex II.

3. Neither Party may, under any measure adopted after the date of entry into
force of this Agreement and covered by its Schedule to Annex Il, require an
investor of the other Party, by reason of its nationality, to sell or otherwise
dispose of an investment existing at the time the measure becomes
effective.

4. Articles 10.2 and 10.3 do not apply to any measure that is an exception to,
or derogation from, the obligations under Article 17.1(6) (General
Provisions) as specifically provided for in that Article.

5. Articles 10.2, 10.3, and 10.6 do not apply to:

(a) procurement; or

(b) subsidies or grants provided by a Party, including government-
supported loans, guarantees, and insurance.
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* Article 10.9 : Expropriation and Compensation
1. Neither Party may expropriate or nationalize a covered investment either directly or
indirectly through measures equivalent to expropriation or nationalization (“expropriation”). Except :
(a) for a public purpose;
(b) in a non-discriminatory manner;
(c) on payment of prompt, adequate, and effective compensation in accordance
with paragraphs 2 through 4 ; and
(d) in accordance with due process of law and Article 10.4(1) through (3).
2. Compensation shall :
(a) be paid without delay ;
(b) be equivalent to the fair market value of the expropriated investment

immediately before the expropriation took place (“the date of expropriation”);
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(c) not reflect any change in value occurring because the intended
expropriation had become known earlier; and
(d) be fully realizable and freely transferable

3. If the fair market value is denominated in a freely usable currency, the compensation
paid shall be no less than the fair market value on the date of expropriation, plus interest at a commercially
reasonable rate for that currency, accrued from the date of expropriation until the date of payment.

4. If the fair market value is denominated in a currency that is not freely usable, the
compensation paid — converted into the currency of payment at the market rate of exchange prevailing on
the date of payment — shall be no less than:

(a) the fair market value on the date of expropriation, converted into a freely
usable currency at the market rate of exchange prevailing on that date, plus

(b) interest, at a commercially reasonable rate for that freely usable currency,
accrued from the date of expropriation until the date of payment.

5. This Article does not apply to the issuance of compulsory licenses granted in relation to
intellectual property rights in accordance with the TRIPS Agreement, or to the revocation, limitation, or
creation of intellectual property rights, to the extent that such revocation, limitation, or creation is consistent

with Chapter Seventeen (Intellectual Property Rights).



70

!
=

dl 4 1 a [% = o a o
SV ENRPALEN LW@EL‘MLLuI@Q’m"Qﬂ??Nﬂ’]?@\W‘luiuﬂllﬂLLﬂuﬂ@Qﬁfﬁsﬂ’] mm%uuiﬂimnwmm

srinreieFaAINYnIiaNaRaARaN””

a

UntToyedAunnmen 10.1 (2) § Anvualifganianauiiunisdunisfiuas

o

2 o =K K v [ % [ % di al 2
mmmmmmmuqmLL@ﬂumwm UNULTANANLIAARN

a ¥

Q8 NANTTNNITANLASNNT

hol

AUlANNANIENUABAIUIARDN AZAAINENEINNANLALIUATAILHEUNITAI8 AN

o o/ dl 1) ¥ a J al ¥
?3&1@?51\1L‘W’ﬂi&llﬂm@lN@ﬂ?iﬂ/]ﬂﬁl@@\ﬂlﬂﬂ@‘ﬂﬂ

WAMINNITAERNNTAIUNITATLAZNNTAINYE NNANTENUVTALIAAAINY

q

<

o Y o Y dl t&‘ 4 ddw ¥ dl Y o o
Taufanudaunizasdsuwindan Tunstin il‘ﬂ‘i.l‘l’lLﬁ‘ﬂ\‘]ﬂ”lﬁ‘@ﬂVluﬂvLﬁ m;tymvlfﬂummm 10.1 (2)

AN

[ %

“lunsmiiinA Nd ALt uszudatauniiudaunan ldaunauiua
= 1 dl o o Y o [ % v i’/ ”96
witlandnluntsiaziiaduldiumaudausaiy

] |
o Ay A 1% A ¥

TudaunFasnisasuldiinisiyaRnansiindeunFasnisasudavizous

'
o A o

1 -&l =2 A o A Y o Y ¥ o 6 VY -di =
LI2UNBY FINONNTIUUANTRUEINUARUNLIAINTITAI UAIE Tmﬂumﬁymlwﬂumuma

o

o o v A Y dl
n3tiaAL WMUBNITRUNLTAINITAIN U

o o

Z Y = o Ay o 9 4 o % =
JUYE UNTAUNLTANNNTAINULTANTALENINULTAUNLTANAILIAQNDN LD

WarsuIaINUNyiAnims 10.1 (2) % daunsesdswandantaniualunisieduld

2

witlanddaunizasnisanu

% Article 10.12 Investment and Environment

Nothing in this Chapter shall be construed to prevent a Party from adopting, maintaining,
or enforcing any measure otherwise consistent with this Chapter that it considers appropriate to ensure that
investment activity in its territory is undertaken in a manner sensitive to environmental concerns.

* Article 10.1 Scope and Coverage

2. In the event of any inconsistency between this Chapter and another Chapter,

the other Chapter shall prevail to the extent of the inconsistency.
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* Article 4 General Obligations

(c) Parties shall prohibit or shall not permit the export of hazardous wastes
and other wastes if the State of import does not consent in writing to the specific import, in the case where
that State of import has not prohibited the import of such wastes.

“© gendad wlosing, lanimd anganti®, dwa ARAUIETE. 2546, “NsALAZNNg
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*® Article 4 General Obligations

2. Each Party shall take the appropriate measures to:

(e) Not allow the export of hazardous wastes or other wastes to a State or
group of States belonging to an economic and/or political integration organization that are Parties,
particularly developing countries, which have prohibited by their legislation all imports, or if it has reason to
believe that the wastes in question will not be managed in an environmentally sound manner, according to
criteria to be decided on by the Parties at their first meeting;

(9) Prevent the import of hazardous wastes and other wastes if it has

reason to believe that the wastes in question will not be managed in an environmentally sound manner;
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* Article 4 General Obligations

7. Furthermore, each Party shall:

(a) Prohibit all persons under its national jurisdiction from transporting or
disposing of hazardous wastes or other wastes unless such persons are authorized or allowed to perform
such types of operations;

(b) Require that hazardous wastes and other wastes that are to be the
subject of a transboundary movement be packaged, labelled, and transported in conformity with generally
accepted and recognized international rules and standards in the field of packaging, labelling, and
transport, and that due account is taken of relevant internationally recognized practices;

(c) Require that hazardous wastes and other wastes be accompanied by
a movement document from the point at which a transboundary movement commences to the point of
disposal.

“ gandad losing, lanaiml anganild, dwa AAUIETE. 2546, “NsATLAZNNg
\auting 10988 URIERLNAANUNIY : FiRszf BASEL CONVENTION Ustifufifiuansznusetlszina
ne - ﬂizLﬁuﬁLﬂuﬂfym” AN http://www.trf.or.th/Home/draft/dep3/s2.doc

** Article 4 General Obligations

9. Parties shall take the appropriate measures to ensure that the transboundary
movement of hazardous wastes and other wastes only be allowed if:

(a) The State of export does not have the technical capacity and the
necessary facilities, capacity or suitable disposal sites in order to dispose of the wastes in question in an
environmentally sound and efficient manner; or

(b) The wastes in question are required as a raw material for recycling or

recovery industries in the State of import; or
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(c) The transboundary movement in question is in accordance with other
criteria to be decided by the Parties, provided those criteria do not differ from the objectives of this
Convention.
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% ARTICLE 3 NATIONAL DEFINITIONS OF HAZARDOUS WASTES

1. Each Party shall, within six months of becoming a Party to this Convention,
inform the Secretariat of the Convention of the wastes, other than those listed in Annexes | and Il, considered
or defined as hazardous under its national legislation and of any requirements concerning transboundary
movement procedures applicable to such wastes.

2. Each Party shall subsequently inform the Secretariat of any significant changes
to the information it has provided pursuant to paragraph 1.

3. The Secretariat shall forthwith inform all Parties of the information it has received
pursuant to paragraphs 1 and 2.

4. Parties shall be responsible for making the information transmitted to them by

the Secretariat under paragraph 3 available to their exporters.
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® Article 5: Government Enforcement Action

1. With the aim of achieving high levels of environmental protection and
compliance with its environmental laws and regulations, each Party shall effectively enforce its environmental

laws and regulations through appropriate governmental action, subject to Article 37, such as:
(a) appointing and training inspectors;

(b) monitoring compliance and investigating suspected violations,

including through on-site inspections;

(c) seeking assurances of voluntary compliance and compliance

agreements;
(d) publicly releasing non-compliance information;

(e) issuing bulletins or other periodic statements on enforcement

procedures;
(f) promoting environmental audits;
(g) requiring record keeping and reporting;
(h) providing or encouraging mediation and arbitration services;
(i) using licenses, permits or authorizations;

(j) initiating, in a timely manner, judicial, quasi-judicial or administrative
proceedings to seek appropriate sanctions or remedies for violations of its environmental laws and

regulations;
(k) providing for search, seizure or detention; or

(I) issuing administrative orders, including orders of a preventative,

curative or emergency nature.

2. Each party shall ensure that judicial, quasi-judicial or administrative
enforcement proceedings are available under its law to sanction or remedy violations of its environmental

laws and regulations.

3. Sanctions and remedies provided for a violation of a Party's environmental

laws and regulations shall, as appropriate:
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(a) take into consideration the nature and gravity of the violation, any
economic benefit derived from the violation by the violator, the economic condition of the violator, and other

relevant factors; and

(b) include compliance agreements, fines, imprisonment, injunctions,

the closure of facilities, and the cost of containing or cleaning up pollution.
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2. The Parties shall interpret and apply the provisions of this Agreement in the
light of its objectives set out in paragraph 1 and in accordance with applicable rules of international law.
N Chapter One : Initial Provisions
Article 1.2 : Objectives
1. The objectives of this Agreement, as elaborated more specifically through its
principles and rules, including national treatment, most-favored-nation treatment, and transparency, are to :
(a) encourage expansion and diversification of trade between the
Parties;
(b) eliminate barriers to trade in, and facilitate the cross-border
movement of, goods and services between the Parties;
(c) promote conditions of fair competition in the free trade area;
(d) substantially increase investment opportunities in the territories of
the Parties;
(e) provide adequate and effective protection and enforcement of
intellectual property rights in each Party’s territory;
(f) create effective procedures for the implementation and application
this Agreement, for its joint administration, and for the resolution of disputes; and
(g) establish a framework for further bilateral, regional, and multilateral

cooperation to expand and enhance the benefits of this Agreement.
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° Final Award of Metalclad Corporation and the United Mexican States, from

http://www.naftaclaims.com/disputes_mexico_metalclad.htm
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Chapter Nineteen
Environment

Objectives

The objectives of this Chapter are to contribute to the Parties’ efforts to ensure that trade and
environmental policies are mutually supportive and to collaboratively promote the optimal use
of resources in accordance with the objective of sustainable development; and to strive to
strengthen the links between the Parties’ trade and environment policies and practices to
further the trade expanding goals of this Agreement, including through promoting non-
discriminatory measures, avoiding disguised barriers to trade, and eliminating trade

distortions where the result can directly benefit both trade and the environment.

Article 19.1: Levels of Protection

Recognizing the right of each Party to establish its own levels of domestic environmental
protection and environmental development policies and priorities, and to adopt or modify
accordingly its environmental laws, each Party shall ensure that its laws provide for high levels

of environmental protection and shall strive to continue to improve those laws.

Article 19.2: Enforcement of Environmental Laws

1. (a) A Party shall not fail to effectively enforce its environmental laws, through a
sustained or recurring course of action or inaction, in a manner affecting trade between the
Parties, after the date of entry into force of this Agreement.

(b) The Parties recognize that each Party retains the right to exercise discretion with
respect to investigatory, prosecutorial, regulatory, and compliance matters and to make
decisions regarding the allocation of resources to enforcement with respect to other
environmental matters determined to have higher priorities. Accordingly, the Parties
understand that a Party is in compliance with subparagraph (a) where a course of action or
inaction reflects a reasonable exercise of such discretion, or results from a bona fide decision
regarding the allocation of resources.

2. The Parties recognize that it is inappropriate to encourage trade or investment by

weakening or reducing the protections afforded in domestic environmental laws.
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Accordingly, each Party shall strive to ensure that it does not waive or otherwise derogate
from, or offer to waive or otherwise derogate from, such laws in a manner that weakens or
reduces the protections afforded in those laws as an encouragement for trade with the other
Party, or as an encouragement for the establishment, acquisition, expansion, or retention of an
investment in its territory.

3. Nothing in this Chapter shall be construed to empower a Party’s authorities to

undertake environmental law enforcement activities in the territory of the other Party.

Article 19.3: Environment Affairs Council

1. The Parties hereby establish an Environment Affairs Council comprising cabinet level
or equivalent representatives of the Parties, or their designees. The Council shall meet once a
year, or more often if the Parties agree, to discuss the implementation of, and progress under,
this Chapter. Meetings of the Council shall include a public session, unless the Parties
otherwise agree.

2. In order to share innovative approaches for addressing environmental issues of
interest to the public, the Council shall ensure a process for promoting public participation in
its work, including by seeking advice from the public in developing agendas for Council
meetings and by engaging in a dialogue with the public on those issues.

3. The Council shall seek appropriate opportunities for the public to participate in the
development and implementation of cooperative environmental activities, including through
the United States - Chile Environmental Cooperation Agreement, as set out in Annex 19.3.

4, All decisions of the Council shall be taken by mutual agreement and shall be made

public, unless the Council decides otherwise, or as otherwise provided in this Agreement.

Article 19.4: Opportunities for Public Participation

1. Each Party shall provide for the receipt and consideration of public communications
on matters related to this Chapter. Each Party shall promptly make available to the other Party
and to its public all communications it receives and shall review and respond to them in
accordance with its domestic procedures.

2. Each Party shall make best efforts to respond favorably to requests for consultations
by persons or organizations in its territory regarding the Party’s implementation of this

Chapter.
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3. Each Party may convene, or consult an existing, national consultative or advisory
committee, comprising members of its public, including representatives of business and
environmental organizations, and other persons, to advise it on the implementation of this

Chapter.

Article 19.5: Environmental Cooperation

1. The Parties recognize the importance of strengthening capacity to protect the
environment and promote sustainable development in concert with strengthening trade and
investment relations between them. The Parties agree to undertake cooperative environmental
activities, in particular through:

(a) pursuing, through their relevant ministries or agencies, the specific cooperative
projects that the Parties have identified and set out in Annex 19.3; and (b) promptly
negotiating a United States — Chile Environmental Cooperation Agreement to establish
priorities for further cooperative environmental activities, as elaborated in Annex 19.3, while
recognizing the ongoing importance of environmental cooperation undertaken outside this
Agreement.

2. Each Party shall take into account public comments and recommendations it receives
regarding cooperative environmental activities the Parties undertake pursuant to this Chapter.

3. The Parties shall, as they deem appropriate, share information on their experiences in
assessing and taking into account positive or negative environmental effects of trade

agreements and policies.

Article 19.6: Environmental Consultations

1. A Party may request consultations with the other Party regarding any matter arising
under this Chapter by delivering a written request to the other Party.

2. The Parties shall consult promptly after delivery of the request. The requesting Party
shall provide specific and sufficient information in the request for the other Party to respond.

3. The Parties shall make every attempt to arrive at a mutually satisfactory resolution of
the matter and may seek advice or assistance from any person or body they deem

appropriate in order to fully examine the matter at issue.
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4, If the Parties fail to resolve the matter through consultations, either Party may

request that the Council be convened to consider the matter by delivering a written request to
the other Party.

5. The Council shall promptly convene and shall endeavor to resolve the matter,
including, where appropriate, by consulting governmental or outside experts and having
recourse to such procedures as good offices, conciliation, or mediation.

6. If the matter concerns whether a Party is conforming to its obligations under Article
19.2(1)(a), and the Parties have failed to resolve the matter within 60 days of a request for
consultations under paragraph 1, the complaining Party may request consultations under
Article 22.4 (Consultations) or a meeting of the Commission under Article 22.5 (Commission -
Good Offices, Conciliation, and Mediation) and, as provided in Chapter Twenty-Two (Dispute
Settlement), thereafter have recourse to the other provisions of that Chapter.

7. The Council may, where appropriate, provide information to the Commission
regarding any consultations held on the matter.

8. Neither Party may have recourse to dispute settlement under this Agreement for any
matter arising under any provision of this Chapter other than Article 19.2(1)(a).

9. Neither Party may have recourse to dispute settlement under this Agreement for a
matter arising under Article 19.2(1)(a) without first pursuing resolution of the matter in
accordance with this Article.

10. In cases where the Parties agree that a matter arising under this Chapter is more
properly covered by another agreement to which the Parties are party, they shall refer the

matter for appropriate action in accordance with that agreement.

Article 19.7: Environment Roster

1. The Parties shall establish within six months after the date of entry into force of this
Agreement and maintain a roster of at least 12 individuals who are willing and able to serve as
panelists in disputes arising under Article 19.2(1)(a). Unless the Parties otherwise agree, four
members of the roster shall be selected from among individuals who are non-Party nationals.
Environment roster members shall be appointed by mutual agreement of the Parties, and may
be reappointed. Once established, a roster shall remain in effect for a minimum of three years,

and shall remain in effect thereafter until the Parties constitute a new roster.
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2. Environment roster members shall:

(a) have expertise or experience in environmental law or its enforcement, international
trade, or the resolution of disputes arising under international trade agreements;

(b) be chosen strictly on the basis of objectivity, reliability, and sound judgment;

(c) be independent of, and not affiliated with or take instructions from, either Party;
and

(d) comply with a code of conduct to be established by the Commission.
3. Where a Party claims that a dispute arises under Article 19.2(1)(a), Article 22.9 (Panel
Selection) shall apply, except that:

(a) where the Parties so agree, the panel shall be composed entirely of panelists
meeting the qualifications in paragraph 2; and

(b) if the Parties cannot so agree, each Party may select panelists meeting the

qualifications set out in paragraph 2 or in Article 22.8 (Qualifications of Panelists).

Article 19.8: Procedural Matters

1. Each Party shall ensure that judicial, quasi-judicial, or administrative proceedings are
available under its law to sanction or remedy violations of its environmental laws.

(a) Such proceedings shall be fair, open, and equitable, and to this end shall comply
with due process of law, and be open to the public (except where the administration of justice
otherwise requires).

(b) Each Party shall provide appropriate and effective remedies or sanctions for a
violation of its environmental laws that:

(i) take into consideration the nature and gravity of the violation, any economic
benefit the violator has derived from the violation, the economic condition
of the violator, and other relevant factors; and

(i) may include compliance agreements, penalties, fines, imprisonment,
injunctions, the closure of facilities, and the cost of containing or cleaning
up pollution.

2. Each Party shall ensure that interested persons may request the Party’s competent
authorities to investigate alleged violations of its environmental laws and that the competent

authorities give such requests due consideration in accordance with its law.
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3. Each Party shall ensure that persons with a legally recognized interest under its law in
a particular matter have appropriate access to judicial, quasi-judicial, or administrative
proceedings for the enforcement of the Party’s environmental laws.
4, Each Party shall provide persons appropriate and effective rights of access to
remedies in accordance with its laws, which may include the right:

(a) to sue another person under that Party’s jurisdiction for damages under that
Party’s environmental laws;

(b) to seek sanctions or remedies such as monetary penalties, emergency closures,
or orders to mitigate the consequences of violations of its environmental laws;

(c) to request the competent authorities to take appropriate action to enforce the
Party’s environmental laws in order to protect the environment or to avoid environmental harm;
or

(d) to seek injunctions where a person suffers, or may suffer, loss, damage, or injury
as a result of conduct by another person under that Party’s jurisdiction contrary to that Party’s

environmental laws or from tortious conduct that harms human health or the environment.

Article 19.9: Relationship to Environmental Agreements

The Parties recognize the importance of multilateral environmental agreements,
including the appropriate use of trade measures in such agreements to achieve specific
environmental goals. Recognizing that in paragraph 31(i) of the Ministerial Declaration
adopted on November 14, 2001 in Doha, WTO members have agreed to negotiations on the
relationship between existing WTO rules and specific trade obligations set out in multilateral
environmental agreements, the Parties shall consult on the extent to which the outcome of the

negotiations applies to this Agreement.

Article 19.10: Principles of Corporate Stewardship

Recognizing the substantial benefits brought by international trade and investment as
well as the opportunity for enterprises to implement policies for sustainable development that
seek to ensure coherence between social, economic and environmental objectives, each
Party should encourage enterprises operating within its territory or jurisdiction to voluntarily
incorporate sound principles of corporate stewardship in their internal policies, such as those

principles or agreements that have been endorsed by both Parties.
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Article 19.11: Definitions

For purposes of this Chapter:
environmental law means any statute or regulation of a Party, or provision thereof, the primary
purpose of which is the protection of the environment, or the prevention of a danger to human
life or health, through:

(a) the prevention, abatement, or control of the release, discharge, or emission of
pollutants or environmental contaminants;

(o) the control of environmentally hazardous or toxic chemicals, substances,
materials, and wastes, and the dissemination of information related thereto; or

(c) the protection or conservation of wild flora and fauna, including endangered

species, their habitat, and specially protected natural areas,

in the Party’s territory, but does not include any statute or regulation, or provision

thereof, directly related to worker safety or health.

For greater certainty, environmental law does not include any statute or regulation, or
provision thereof, the primary purpose of which is managing the commercial harvest or

exploitation, or subsistence or aboriginal harvesting, of natural resources.

For purposes of the definition of “environmental law,” the primary purpose of a particular
statutory or regulatory provision shall be determined by reference to its primary purpose,
rather than to the primary purpose of the statute or regulation of which it is part.

For the United States, statute or regulation means an act of Congress or regulation
promulgated pursuant to an act of Congress that is enforceable by action of the federal

government.

For the United States, territory means its territory as set out in Annex 2.1 as well as other

areas with respect to which it exercises sovereignty, sovereign rights, or jurisdiction.
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Annex 19.3

Environmental Cooperation

1. Recognizing that cooperation on environmental matters provides enhanced

opportunities to improve the environment and to advance common commitments on

sustainable development, the Parties agree, pursuant to Article 19.5(1)(a) of this Agreement,

to pursue, through their relevant ministries or agencies, the following cooperative projects

identified during the negotiation of this Agreement:

(a)

Developing a Pollutant Release and Transfer Register (PRTR) in Chile. The
PRTR is a publicly available database of chemicals that have been released
to air, water and land or transferred off-site for further waste management. In
developing the regqister, the Parties will cooperate and draw on lessons
learned from other PRTR projects. Industrial facilities will report annually on
the amounts of chemicals they have released or transferred and the final
destination of those chemicals. Reported data will be made publicly available;
Reducing Mining Pollution. The United States will assist Chile in reducing
contamination and pollution resulting from past mining practices by working
with Chile to identify sources of pollution and explore cost-effective
remediation methods;

Improving Environmental Enforcement and Compliance Assurance. The
Parties will provide training and exchange of information to enhance each
Party’s capacity to enforce its environmental laws and regulations, and will
develop and strengthen their cooperative relationships to promote
compliance, enforcement, and environmental performance;

Sharing Private Sector Expertise. The Parties will seek to increase
environmental stewardship by inviting enterprises of each Party to share their
experiences in developing and implementing programs that have reduced
pollution, including, where appropriate, demonstrating the financial benefits of
these measures;

Improving Agricultural Practices. To help reduce pollution from agricultural
practices in Chile, the Parties will adapt and implement a training program for
Chilean farmers and other workers to promote appropriate handling of

chemical pesticides and fertilizers, and to promote sustainable agriculture
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practices. The Parties will work jointly to modify existing training programs to

fit Chilean agricultural practices and customs;

(f) Reducing Methyl Bromide Emissions. To mitigate methyl bromide emissions
the Parties will seek to develop effective alternatives to that chemical, which
Chile and the United States have committed to phase out under the Montreal
Protocol on Substances That Deplete the Ozone Layer,

(@) Improving Wildlife Protection and Management. To protect wildlife in Chile
and the Latin American region, the Parties will work together to build capacity
to promote the management and protection of biological resources in the
region, such as by collaborating with universities and providing programs for
wildlife managers, other professionals and local communities in Chile and the
region;

(h) Increasing the use of cleaner fuels. The Parties will work to improve the
environmental quality of fuels, especially diesel fuel and gasoline, used in their
territories by providing joint training and technical assistance on a variety of
fuels-related environmental issues. The Parties will publicize the benefits of
this work.

2. The Parties shall pursue additional cooperative environmental activities under a
United States — Chile Environmental Cooperation Agreement, as set out in Article 19.5(1)(b),
and in other fora.

(a) In negotiating the Cooperation Agreement, the Parties have agreed to take
into account public input regarding priority areas for bilateral cooperation;

(b) The Cooperation Agreement will, inter alia:

(i) establish any institutional framework needed to coordinate the various
elements of the Cooperation Agreement;

(i) establish procedures for the development of periodic work programs that
set priorities for cooperative activities;

(iii) provide for consultation and review, at regular intervals, of the work
program for those cooperative activities;

(iv) create appropriate opportunities for the public to participate in the
development of new cooperative activities and the implementation of

agreed activities;
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(v) encourage the exchange of information on the Parties’ environmental
policies, laws, and practices;
(vi) promote the understanding and effective implementation of multilateral
environmental agreements to which both Parties are party;
(vii) promote the collection and publication of comparable information on the
Parties’ environmental regulations, indicators, and enforcement activities;
and
(viii) provide for regular consultation with the Environment Affairs Council
established in Article 19.3 (Environment Affairs Council) regarding the
priorities that the Parties identify, as well as future cooperative work.
3. Cooperation under the Cooperation Agreement may include work in the following
fields of activity:
(a) improving capacity to achieve environmental compliance assurance,
including enforcement and voluntary environmental stewardship;
(b) encouraging small- and medium-size enterprises to adopt sound
environmental practices and technologies;
(c) developing public-private partnerships to achieve environmental objectives;
(d) promoting sustainable management of environmental resources, including
wild fauna and flora, and protected wild areas;
(e) exploring environmental activities pertinent to trade and investment and the
improvement of environmental performance;

(f) developing and implementing economic instruments for environmental

management.
4, The Parties may implement cooperative activities under the Cooperation Agreement
by:

(a) exchanging professionals, technicians, and specialists, including through study
visits, to promote the development of environmental policies and standards;

(b) organizing joint conferences, seminars, workshops, meetings, training sessions,
and outreach and education programs;

(c) supporting, developing, and implementing collaborative projects and

demonstrations, including joint research projects, studies, and reports;
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(d) facilitating linkages among representatives from academia, industry, and
government to promote exchange of scientific and technical information and best practices,
and the development and implementation of cooperative projects; and

(e) engaging in other activities, that the Parties may undertake pursuant to the
Cooperation Agreement.

5. The Parties recognize that the funding, scope, and duration of the projects listed in
paragraph 1 and cooperative activities pursued under the Cooperation Agreement will be
undertaken in accordance with the Parties’ personnel and financial resources.

6. The Parties shall make publicly available information regarding the projects and

activities they undertake pursuant to this Annex.
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Chapter Ten
Investment
Section A - Investment
Article 10.1: Scope and Coverage1

1. This Chapter applies to measures adopted or maintained by a Party relating to:

(a) investors of the other Party;

(b) covered investments; and

(c) with respect to Articles 10.5 and 10.12, all investments in the territory of the

Party.
2. In the event of any inconsistency between this Chapter and another Chapter, the other
Chapter shall prevail to the extent of the inconsistency.
3. A requirement by a Party that a service provider of the other Party post a bond or
other form of financial security as a condition of providing a service into its territory does not of
itself make this Chapter applicable to the provision of that cross-border service. This Chapter
applies to that Party’s treatment of the posted bond or financial security.
4. This Chapter does not apply to measures adopted or maintained by a Party to the

extent that they are covered by Chapter Twelve (Financial Services).

Article 10.2: National Treatment

1. Each Party shall accord to investors of the other Party treatment no less favorable than
that it accords, in like circumstances, to its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments in its territory.

2. Each Party shall accord to covered investments treatment no less favorable than that

it accords, in like circumstances, to investments in its territory of its own investors with respect

1

For greater certainty, the provisions of this Chapter do not bind either Party in relation to any act or fact that
took place or any situation that ceased to exist before the date of entry into force of this Agreement. Also, for
greater certainty, this Chapter is subject to and shall be interpreted in accordance with Annexes 10-A

through 10-H.
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to the establishment, acquisition, expansion, management, conduct, operation, and sale or
other disposition of investments.

3. The treatment to be accorded by a Party under paragraphs 1 and 2 means, with
respect to a regional level of government, treatment no less favorable than the most favorable
treatment accorded, in like circumstances, by that regional level of government to investors,

and to investments of investors, of the Party of which it forms a part.

Article 10.3: Most-Favored-Nation Treatment

1. Each Party shall accord to investors of the other Party treatment no less favorable than
that it accords, in like circumstances, to investors of any non-Party with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments in its territory.

2. Each Party shall accord to covered investments treatment no less favorable than that
it accords, in like circumstances, to investments in its territory of investors of any non-Party
with respect to the establishment, acquisition, expansion, management, conduct, operation,

and sale or other disposition of investments.

Article 10.4: Minimum Standard of Treatment2

1. Each Party shall accord to covered investments treatment in accordance with
customary international law, including fair and equitable treatment and full protection and
security.

2. For greater certainty, paragraph 1 prescribes the customary international law
minimum standard of treatment of aliens as the minimum standard of treatment to be afforded
to covered investments. The concepts of “fair and equitable treatment” and “full protection
and security” do not require treatment in addition to or beyond that which is required by that
standard, and do not create additional substantive rights. The obligation in paragraph 1 to

provide:

* For greater certainty, Article 10.4 shall be interpreted in accordance with Annex 10-A.
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(a) “fair and equitable treatment” includes the obligation not to deny justice in criminal,
civil, or administrative adjudicatory proceedings in accordance with the principle of due
process embodied in the principal legal systems of the world; and

(b) “full protection and security” requires each Party to provide the level of police
protection required under customary international law.

3. A determination that there has been a breach of another provision of this Agreement,
or of a separate international agreement, does not establish that there has been a breach of
this Article.

4, Notwithstanding Article 10.7(5)(b), each Party shall accord to investors of the other
Party, and to covered investments, non-discriminatory treatment with respect to measures it
adopts or maintains relating to losses suffered by investments in its territory owing to armed
conflict or civil strife.

5. Notwithstanding paragraph 4, if an investor of a Party, in the situations referred to in
that paragraph, suffers a loss in the territory of the other Party resulting from:

(a) requisitioning of its covered investment or part thereof by the latter's forces or
authorities; or

(b) destruction of its covered investment or part thereof by the latter’'s forces or
authorities, which was not required by the necessity of the situation, the latter Party shall
provide the investor restitution or compensation, which in either case shall be prompt,
adequate, and effective, and, with respect to compensation, shall be in accordance with
Article 10.9(2) through (4).

6. Paragraph 4 does not apply to existing measures relating to subsidies or grants that

would be inconsistent with Article 10.2 but for Article 10.7(5)(b).

Article 10.5: Performance Requirements

Mandatory Performance Requirements

1. Neither Party may impose or enforce any of the following requirements, or enforce any
commitment or undertaking, in connection with the establishment, acquisition, expansion,
management, conduct, operation, or sale or other disposition of an investment of an investor
of a Party or of a non-Party in its territory:

(a) to export a given level or percentage of goods or services;

(b) to achieve a given level or percentage of domestic content;
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(c) to purchase, use, or accord a preference to goods produced in its territory, or to
purchase goods from persons in its territory;

(d) to relate in any way the volume or value of imports to the volume or value of
exports or to the amount of foreign exchange inflows associated with such investment;

(e) to restrict sales of goods or services in its territory that such investment produces
or supplies by relating such sales in any way to the volume or value of its exports or foreign
exchange earnings;

(f) to transfer a particular technology, a production process, or other proprietary
knowledge to a person in its territory; or

(g) to supply exclusively from the territory of the Party the goods that it produces or

the services that it supplies to a specific regional market or to the world market.

Advantages Subject to Performance Requirements

2. Neither Party may condition the receipt or continued receipt of an advantage, in
connection with the establishment, acquisition, expansion, management, conduct, operation,
or sale or other disposition of an investment in its territory of an investor of a Party or of a non-
Party, on compliance with any of the following requirements:

(a) to achieve a given level or percentage of domestic content;

(b) to purchase, use, or accord a preference to goods produced in its territory, or to
purchase goods from persons in its territory;

(c) to relate in any way the volume or value of imports to the volume or value of
exports or to the amount of foreign exchange inflows associated with such
investment; or

(d) to restrict sales of goods or services in its territory that such investment produces
or supplies by relating such sales in any way to the volume or value of its exports or foreign

exchange earnings.

Exceptions and Exclusions

3. (a) Nothing in paragraph 2 shall be construed to prevent a Party from conditioning the
receipt or continued receipt of an advantage, in connection with an investment in its territory of
an investor of a Party or of a non-Party, on compliance with a requirement to locate
production, supply a service, train or employ workers, construct or expand particular facilities,

or carry out research and development, in its territory.
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(b) Paragraph 1(f) does not apply:

(i) when a Party authorizes use of an intellectual property right in accordance
with Article 31° of the TRIPS Agreement, or to measures requiring the disclosure of
proprietary information that fall within the scope of, and are consistent with, Article 39
of the TRIPS Agreement; or

(i) when the requirement is imposed or the commitment or undertaking is
enforced by a court, administrative tribunal, or competition authority to remedy a
practice determined after judicial or administrative process to be anticompetitive
under the Party’s competition laws.”

(c) Provided that such measures are not applied in an arbitrary or unjustifiable
manner, or do not constitute a disguised restriction on international trade or investment,
paragraphs 1(b), (c), and (f), and 2(a) and (b), shall not be construed to prevent a Party from
adopting or maintaining measures, including environmental measures:

(i) necessary to secure compliance with laws and regulations that are not
inconsistent with this Agreement;

(i) necessary to protect human, animal, or plant life or health; or

(iii) related to the conservation of living or non-living exhaustible natural
resources.

(d) Paragraphs 1(a), (b), and (c), and 2(a) and (b), do not apply to qualification
requirements for goods or services with respect to export promotion and foreign aid
programs.

(e) Paragraphs 1(b), (c), (f), and (g), and 2(a) and (b), do not apply to procurement.

(f) Paragraphs 2(a) and (b) do not apply to requirements imposed by an importing
Party relating to the content of goods necessary to qualify for preferential tariffs or preferential
quotas.

4, For greater certainty, paragraphs 1 and 2 do not apply to any requirement other than

the requirements set out in those paragraphs.

® The reference to “Article 31” includes footnote 7 to Article 31.

* The Parties recognize that a patent does not necessarily confer market power.
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5. This Article does not preclude enforcement of any commitment, undertaking, or
requirement between private parties, where a Party did not impose or require the commitment,

undertaking, or requirement.

Article 10.6: Senior Management and Boards of Directors

1. Neither Party may require that an enterprise of that Party that is a covered investment
appoint to senior management positions individuals of any particular nationality.

2. A Party may require that a majority of the board of directors, or any committee thereof,
of an enterprise of that Party that is a covered investment, be of a particular nationality, or
resident in the territory of the Party, provided that the requirement does not materially impair

the ability of the investor to exercise control over its investment.

Article 10.7: Non-Conforming Measures’
1. Articles 10.2, 10.3, 10.5, and 10.6 do not apply to:
(a) any existing non-conforming measure that is maintained by a Party at:
(i) the central level of government, as set out by that Party in its Schedule to
Annex |,
(i) a regional level of government, as set out by that Party in its Schedule to
Annex |, or
(iii) a local level of government;
(b) the continuation or prompt renewal of any non-conforming measure referred to in
subparagraph (a); or
(c) an amendment to any non-conforming measure referred to in subparagraph (a) to
the extent that the amendment does not decrease the conformity of the measure, as it existed
immediately before the amendment, with Articles 10.2, 10.3, 10.5, and 10.6.
2. Articles 10.2, 10.3, 10.5, and 10.6 do not apply to any measure that a Party adopts or
maintains with respect to sectors, subsectors, or activities, as set out in its Schedule to Annex
I
3. Neither Party may, under any measure adopted after the date of entry into force of this

Agreement and covered by its Schedule to Annex Il, require an investor of the other Party, by

° For greater certainty, Article 10.7 is subject to Annex 10-B.
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reason of its nationality, to sell or otherwise dispose of an investment existing at the time the
measure becomes effective.
4, Articles 10.2 and 10.3 do not apply to any measure that is an exception to, or
derogation from, the obligations under Article 17.1(6) (General Provisions) as specifically
provided for in that Article.
5. Articles 10.2, 10.3, and 10.6 do not apply to:

(a) procurement; or

(b) subsidies or grants provided by a Party, including government-supported loans,

guarantees, and insurance.

Article 10.8: Transfers’
1. Each Party shall permit all transfers relating to a covered investment to be made freely
and without delay into and out of its territory. Such transfers include:

(a) contributions to capital;

(b) profits, dividends, interest, capital gains, royalty payments, management fees, and
technical assistance and other fees;

(c) proceeds from the sale of all or any part of the covered investment or from the
partial or complete liquidation of the covered investment;

(d) payments made under a contract entered into by the investor, or the covered
investment, including payments made pursuant to a loan agreement;

(e) payments made pursuant to Article 10.4(4) and (5) and Article 10.9; and

(f) payments arising under Section B.
2. Each Party shall permit returns in kind relating to a covered investment to be made as
authorized or specified in an investment authorization or other written agreement7 between the
Party and a covered investment or an investor of the other Party.
3. Each Party shall permit transfers relating to a covered investment to be made in a

freely usable currency at the market rate of exchange prevailing on the date of transfer.

® For greater certainty, Article 10.8 is subject to Annex 10-C.
! Notwithstanding any other provision of this Chapter, this paragraph takes effect on the date of entry into

force of this Agreement.
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4. Neither Party may require its investors to transfer, or penalize its investors that fail to
transfer, the income, earnings, profits, or other amounts derived from, or attributable to,
investments in the territory of the other Party.
5. Notwithstanding paragraphs 1 through 3, a Party may prevent a transfer through the
equitable, nondiscriminatory, and good faith application of its laws relating to:

(a) bankruptcy, insolvency, or the protection of the rights of creditors;

(b) issuing, trading, or dealing in securities, futures, or derivatives;

(c) criminal or penal offenses;

(d) financial reporting or record keeping of transfers when necessary to assist law
enforcement or financial regulatory authorities; or

(e) ensuring compliance with orders or judgments in judicial or administrative
proceedings.
6. Notwithstanding paragraph 2, a Party may restrict transfers of returns in kind in
circumstances where it could otherwise restrict such transfers under this Agreement, including

as set out in paragraph 5.

Article 10.9: Expropriation and Compensation8
1. Neither Party may expropriate or nationalize a covered investment either directly or
indirectly through measures equivalent to expropriation or nationalization (“expropriation”),
except:

(a) for a public purpose;

(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate, and effective compensation in accordance with
paragraphs 2 through 4; and

(d) in accordance with due process of law and Article 10.4(1) through (3).
2. Compensation shall:

(a) be paid without delay;

(b) be equivalent to the fair market value of the expropriated investment immediately

before the expropriation took place (“the date of expropriation”);

® For greater certainty, Article 10.9 shall be interpreted in accordance with Annex 10-A and Annex 10-D.
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(c) not reflect any change in value occurring because the intended expropriation had
become known earlier; and

(d) be fully realizable and freely transferable.
3. If the fair market value is denominated in a freely usable currency, the compensation
paid shall be no less than the fair market value on the date of expropriation, plus interest at a
commercially reasonable rate for that currency, accrued from the date of expropriation until
the date of payment.
4, If the fair market value is denominated in a currency that is not freely usable, the
compensation paid — converted into the currency of payment at the market rate of exchange
prevailing on the date of payment — shall be no less than:

(a) the fair market value on the date of expropriation, converted into a freely usable

currency at the market rate of exchange prevailing on that date, plus

(b) interest, at a commercially reasonable rate for that freely usable currency, accrued
from the date of expropriation until the date of payment.
5. This Article does not apply to the issuance of compulsory licenses granted in relation
to intellectual property rights in accordance with the TRIPS Agreement, or to the revocation,
limitation, or creation of intellectual property rights, to the extent that such revocation,

limitation, or creation is consistent with Chapter Seventeen (Intellectual Property Rights).

Article 10.10: Special Formalities and Information Requirements

1. Nothing in Article 10.2 shall be construed to prevent a Party from adopting or
maintaining a measure that prescribes special formalities in connection with covered
investments, such as a requirement that investors be residents of the Party or that covered
investments be legally constituted under the laws or regulations of the Party, provided that
such formalities do not materially impair the protections afforded by a Party to investors of the
other Party and covered investments pursuant to this Chapter.

2. Notwithstanding Articles 10.2 and 10.3, a Party may require an investor of the other
Party, or a covered investment, to provide information concerning that investment solely for
informational or statistical purposes. The Party shall protect such information that is
confidential from any disclosure that would prejudice the competitive position of the investor or
the covered investment. Nothing in this paragraph shall be construed to prevent a Party from
otherwise obtaining or disclosing information in connection with the equitable and good faith

application of its domestic law.
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Article 10.11: Denial of Benefits
1. A Party may deny the benefits of this Chapter to an investor of the other Party that is
an enterprise of such other Party and to investments of that investor if an investor of a non-
Party owns or controls the enterprise and the denying Party:

(a) does not maintain diplomatic relations with the non-Party; or

(b) adopts or maintains measures with respect to the non-Party or an investor of the
non-Party that prohibit transactions with the enterprise or that would be violated or

circumvented if the benefits of this Chapter were accorded to the enterprise or to its

investments.
2. Subject to Article 22.4 (Consultations), a Party may deny the benefits of this Chapter
to:

(a) an investor of the other Party that is an enterprise of such other Party and to
investments of that investor if an investor of a non-Party owns or controls the enterprise and
the enterprise has no substantial business activities in the territory of the other Party; or

(b) an investor of the other Party that is an enterprise of such other Party and to
investments of that investor if an investor of the denying Party owns or controls the enterprise

and the enterprise has no substantial business activities in the territory of the other Party.

Article 10.12: Investment and Environment

Nothing in this Chapter shall be construed to prevent a Party from adopting,
maintaining, or enforcing any measure otherwise consistent with this Chapter that it considers
appropriate to ensure that investment activity in its territory is undertaken in a manner sensitive

to environmental concerns.

Article 10.13: Implementation

The Parties shall consult annually, or as otherwise agreed, to review the
implementation of this Chapter and consider any investment matter of mutual interest,
including consideration of the development of procedures that could contribute to greater

transparency of measures described in Article 10.7(1)(c).
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Section B - Investor-State Dispute Settlement

Article 10.14: Consultation and Negotiation
In the event of an investment dispute, the claimant and the respondent should initially
seek to resolve the dispute through consultation and negotiation, which may include the use of

non-binding, third-party procedures.

Article 10.15: Submission of a Claim to Arbitration’
1. In the event that a disputing party considers that an investment dispute cannot be
settled by consultation and negotiation:
(a) the claimant, on its own behalf, may submit to arbitration under this Section a claim
(i) that the respondent has breached
(A) an obligation under Section A or Annex 10-F,
(B) an investment authorization, or
(C) an investment agreement;
and
(i) that the claimant has incurred loss or damage by reason of, or arising out
of, that breach; and
(b) the claimant, on behalf of an enterprise of the respondent that is a juridical person
that the claimant owns or controls directly or indirectly, may submit to arbitration under this
Section a claim
(i) that the respondent has breached
(A) an obligation under Section A or Annex 10-F,
(B) an investment authorization, or
(C) an investment agreement;
and
(i) that the enterprise has incurred loss or damage by reason of, or arising out
of, that breach.
2. For greater certainty, a claimant may submit to arbitration under this Section a claim
that the respondent has breached an obligation under Section A or Annex 10-F through the

actions of a designated monopoly or a state enterprise exercising delegated government

° For greater certainty, Article 10.15 is subject to Annex 10-E.
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authority as described in Article 16.3(3)(a) (Designated Monopolies) and Article 16.4(2) (State
Enterprises), respectively.
3. Without prejudice to Article 12.1(2) (Scope and Coverage), no claim may be
submitted under this Section that alleges a violation of any provision of this Agreement other
than an obligation under Section A or Annex 10-F.
4, At least 90 days before submitting any claim to arbitration under this Section, a
claimant shall deliver to the respondent a written notice of its intention to submit the claim to
arbitration (“notice of intent”). The notice shall specify:

(a) the name and address of the claimant and, where a claim is submitted on behalf of
an enterprise, the name, address, and place of incorporation of the enterprise;

(b) for each claim, the provision of this Agreement, investment authorization, or
investment agreement alleged to have been breached and any other relevant provisions;

(c) the legal and factual basis for each claim; and

(d) the relief sought and the approximate amount of damages claimed.
5. Provided that six months have elapsed since the events giving rise to the claim, a
claimant may submit a claim referred to in paragraph 1:

(a) under the ICSID Convention, provided that both the non-disputing Party and the
respondent are parties to the ICSID Convention;

(b) under the ICSID Additional Facility Rules, provided that either the nondisputing
Party or the respondent, but not both, is a party to the ICSID Convention;

(c) under the UNCITRAL Arbitration Rules; or

(d) if the disputing parties agree, to any other arbitration institution or under any other
arbitration rules.
6. A claim shall be deemed submitted to arbitration under this Section when the
claimant’s notice of or request for arbitration (“notice of arbitration”):

(a) referred to in paragraph 1 of Article 36 of the ICSID Convention is received by the
Secretary-General;

(b) referred to in Article 2 of Schedule C of the ICSID Additional Facility Rules is
received by the Secretary-General,

(c) referred to in Article 3 of the UNCITRAL Arbitration Rules, together with
the statement of claim referred to in Article 18 of the UNCITRAL Arbitration Rules, are received

by the respondent; or
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(d) referred to under any other arbitral institution or arbitral rules selected under
paragraph 5(d) is received by the respondent.
7. The arbitration rules applicable under paragraph 5, and in effect on the date the claim
or claims were submitted to arbitration under this Section, shall govern the arbitration except
to the extent modified by this Agreement.
8. The claimant shall provide with the notice of arbitration referred to in paragraph 6:

(a) the name of the arbitrator that the claimant appoints; or

(b) the claimant’s written consent for the Secretary-General to appoint the claimant’s

arbitrator.

Article 10.16: Consent of Each Party to Arbitration
1. Each Party consents to the submission of a claim to arbitration under this Section in
accordance with this Agreement.
2. The consent under paragraph 1 and the submission of a claim to arbitration under this
Section shall satisfy the requirements of:

(a) Chapter Il of the ICSID Convention (Jurisdiction of the Centre) and the ICSID
Additional Facility Rules for written consent of the parties to thedispute;

(b) Article Il of the New York Convention for an “agreement in writing;” and

(c) Article | of the Inter-American Convention for an “agreement.”

Article 10.17: Conditions and Limitations on Consent of Each Party
1. No claim may be submitted to arbitration under this Section if more than three years
have elapsed from the date on which the claimant first acquired, or should have first acquired,
knowledge of the breach alleged under Article 10.15(1) and knowledge that the claimant (for
claims brought under Article 10.15(1)(a)) or the enterprise (for claims brought under Article
10.15(1)(b)) has incurred loss or damage.
2. No claim may be submitted to arbitration under this Section unless:

(a) the claimant consents in writing to arbitration in accordance with the procedures
set out in this Agreement; and

(b) the notice of arbitration referred to in Article 10.15(6) is accompanied,

(i) for claims submitted to arbitration under Article 10.15(1)(a), by the

claimant’s written waiver, and
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(i) for claims submitted to arbitration under Article 10.15(1)(b), by the
claimant’'s and the enterprise’s written waivers of any right to initiate or continue before
any administrative tribunal or court under the law of either Party, or other dispute
settlement procedures, any proceeding with respect to the events alleged to give rise
to the claimed breach.

3. Notwithstanding paragraph 2(b), the claimant (for claims brought under Article
10.15(1)(a)) and the claimant or the enterprise (for claims brought under Article 10.15(1)(b))
may initiate or continue an action that seeks interim injunctive relief and does not involve the
payment of monetary damages before a judicial or administrative tribunal of the respondent,
provided that the action is brought for the sole purpose of preserving the claimant’s or the

enterprise’s rights and interests during the pendency of the arbitration.

Article 10.18: Selection of Arbitrators
1. Unless the disputing parties otherwise agree, the tribunal shall comprise three
arbitrators, one arbitrator appointed by each of the disputing parties and the third, who shall

be the presiding arbitrator, appointed by agreement of the disputing parties.

2. The Secretary-General shall serve as appointing authority for an arbitration under this
Section.
3. If a tribunal has not been constituted within 75 days from the date that a claim is

submitted to arbitration under this Section, the Secretary-General, on the request of a
disputing party, shall appoint, in his or her discretion, the arbitrator or arbitrators not yet
appointed.

4, For purposes of Article 39 of the ICSID Convention and Article 7 of Schedule C to the
ICSID Additional Facility Rules, and without prejudice to an objection to an arbitrator on a
ground other than nationality:

(a) the respondent agrees to the appointment of each individual member of a tribunal
established under the ICSID Convention or the ICSID Additional Facility Rules;

(b) a claimant referred to in Article 10.15(1)(a) may submit a claim to arbitration under
this Section, or continue a claim, under the ICSID Convention or the ICSID Additional Facility
Rules, only on condition that the claimant agrees in writing to the appointment of each
individual member of the tribunal; and

(c) a claimant referred to in Article 10.15(1)(b) may submit a claim to arbitration under

this Section, or continue a claim, under the ICSID Convention or the ICSID Additional Facility
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Rules, only on condition that the claimant and the enterprise agree in writing to the

appointment of each individual member of the tribunal.

Article 10.19: Conduct of the Arbitration

1. The disputing parties may agree on the legal place of any arbitration under the arbitral
rules applicable under Article 10.15(5)(b), (c), or (d). If the disputing parties fail to reach
agreement, the tribunal shall determine the place in accordance with the applicable arbitral
rules, provided that the place shall be in the territory of a State that is a party to the New York
Convention.

2. The non-disputing Party may make oral and written submissions to the tribunal
regarding the interpretation of this Agreement.

3. The tribunal shall have the authority to accept and consider amicus curiae
submissions from a person or entity that is not a disputing party (the “submitter”). The
submissions shall be provided in both Spanish and English, and shall identify the submitter
and any Party, other government, person, or organization, other than the submitter, that has
provided, or will provide, any financial or other assistance in preparing the submission.

4, Without prejudice to a tribunal’s authority to address other objections as a preliminary
question, such as an objection that a dispute is not within a tribunal’s competence, a tribunal
shall address and decide as a preliminary question any objection by the respondent that, as a
matter of law, a claim submitted is not a claim for which an award in favor of the claimant may
be made under Article 10.25.

(a) Such objection shall be submitted to the tribunal as soon as possible after the
tribunal is constituted, and in no event later than the date the tribunal fixes for the respondent
to submit its counter-memorial (or, in the case of an amendment to the notice of arbitration
referred to in Article 10.15(6), the date the tribunal fixes for the respondent to submit its
response to the amendment).

(b) On receipt of an objection under this paragraph, the tribunal shall suspend any
proceedings on the merits, establish a schedule for considering the objection consistent with
any schedule it has established for considering any other preliminary question, and issue a
decision or award on the objection, stating the grounds therefor.

(c) In deciding an objection under this paragraph, the tribunal shall assume to be true
claimant's factual allegations in support of any claim in the notice of arbitration (or any

amendment thereof) and, in disputes brought under the UNCITRAL Arbitration Rules, the
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statement of claim referred to in Article 18 of the UNCITRAL Arbitration Rules. The tribunal
may also consider any relevant facts not in dispute.

(d) The respondent does not waive any objection as to competence or any argument
on the merits merely because the respondent did or did not raise an objection under this
paragraph or make use of the expedited procedure set out in the following paragraph. 5. In
the event that the respondent so requests within 45 days after the tribunal is constituted, the
tribunal shall decide on an expedited basis an objection under paragraph 4 or any objection
that the dispute is not within the tribunal's competence. The tribunal shall suspend any
proceedings on the merits and issue a decision or award on the objection(s), stating the
grounds therefor, no later than 150 days after the date of the request. However, if a disputing
party requests a hearing, the tribunal may take an additional 30 days to issue the decision or
award. Regardless of whether a hearing is requested, a tribunal may, on a showing of
extraordinary cause, delay issuing its decision or award by an additional brief period of time,
which may not exceed 30 days.

6. When it decides a respondent’s objection under paragraph 4 or 5, the tribunal may, if
warranted, award to the prevailing disputing party reasonable costs and attorneys’ fees
incurred in submitting or opposing the objection. In determining whether such an award is
warranted, the tribunal shall consider whether either the claimant’s claim or the respondent’s
objection was frivolous, and shall provide the disputing parties a reasonable opportunity to
comment.

7. A respondent may not assert as a defense, counterclaim, right of set-off, or for any
other reason that the claimant has received or will receive indemnification or other
compensation for all or part of the alleged damages pursuant to an insurance or guarantee
contract.

8. A tribunal may order an interim measure of protection to preserve the rights of a
disputing party, or to ensure that the tribunal’s jurisdiction is made fully effective, including an
order to preserve evidence in the possession or control of a disputing party or to protect the
tribunal’s jurisdiction. A tribunal may not order attachment or enjoin the application of a
measure alleged to constitute a breach referred to in Article 10.15. For purposes of this
paragraph, an order includes a recommendation.

9. (a) At the request of a disputing party, a tribunal shall, before issuing an award on

liability, transmit its proposed award to the disputing parties and to the non-disputing Party.
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Within 60 days after the tribunal transmits its proposed award, only the disputing parties may
submit written comments to the tribunal concerning any aspect of its proposed award. The
tribunal shall consider any such comments and issue its award not later than 45 days after
the expiration of the 60-day comment period.

(b) Subparagraph (a) shall not apply in any arbitration for which an appeal has been
made available pursuant to paragraph 10.
10. If a separate multilateral agreement enters into force as between the Parties that
establishes an appellate body for purposes of reviewing awards rendered by tribunals
constituted pursuant to international trade or investment agreements to hear investment
disputes, the Parties shall strive to reach an agreement that would have such appellate body
review awards rendered under Article 10.25 in arbitrations commenced after the appellate

body’s establishment.

Article 10.20: Transparency of Arbitral Proceedings
1. Subject to paragraphs 2 and 4, the respondent shall, after receiving the following
documents, promptly transmit them to the non-disputing Party and make them available to the
public:

(a) the notice of intent referred to in Article 10.15(4);

(b) the notice of arbitration referred to in Article 10.15(6);

(c) pleadings, memorials, and briefs submitted to the tribunal by a disputing party and
any written submissions submitted pursuant to Article 10.19(2) and (3) and Article 10.24;

(d) minutes or transcripts of hearings of the tribunal, where available; and

(e) orders, awards, and decisions of the tribunal.
2. The tribunal shall conduct hearings open to the public and shall determine, in
consultation with the disputing parties, the appropriate logistical arrangements. However, any
disputing party that intends to use information designated as confidential business information
or information that is privileged or otherwise protected from disclosure under a Party’s law in a
hearing shall so advise the tribunal. The tribunal shall make appropriate arrangements to
protect the information from disclosure.
3. Nothing in this Section requires a respondent to disclose confidential business
information or information that is privileged or otherwise protected from disclosure under a
Party’s law or to furnish or allow access to information that it may withhold in accordance with

Article 23.2 (Essential Security) or Article 23.5 (Disclosure of Information).
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4. Confidential business information or information that is privileged or otherwise
protected from disclosure under a Party’s law shall, if such information is submitted to the
tribunal, be protected from disclosure in accordance with the following procedures:

(a) Subject to subparagraph (d), neither the disputing parties nor the tribunal shall
disclose to the non-disputing Party or to the public any confidential business information or
information that is privileged or otherwise protected from disclosure under a Party’s law where
the disputing party that provided the information clearly designates it in accordance with
subparagraph (b);

(b) Any disputing party claiming that certain information constitutes confidential
business information or information that is privileged or otherwise protected from disclosure
under a Party’s law shall clearly designate the information at the time it is submitted to the
tribunal;

(c) A disputing party shall, at the same time that it submits a document containing
information claimed to be confidential business information or information that is privileged or
otherwise protected from disclosure under a Party’s law, submit a redacted version of the
document that does not contain the information. Only the redacted version shall be provided
to the nondisputing Party and made public in accordance with paragraph 1; and

(d) The tribunal shall decide any objection regarding the designation of information
claimed to be confidential business information or information that is privileged or otherwise
protected from disclosure under a Party’s law. If the tribunal determines that such information
was not properly designated, the disputing party that submitted the information may:

(i) withdraw all or part of its submission containing such information; or

(i) agree to resubmit complete and redacted documents with corrected
designations in accordance with the tribunal’s determination and subparagraph (c). In
either case, the other disputing party shall, whenever necessary, resubmit complete
and redacted documents which either remove the information withdrawn under
subparagraph (d)(i) by the disputing party that first submitted the information or

redesignate the information consistent with the designation under subparagraph (d)(ii)

of the disputing party that first submitted the information.

5. Nothing in this Section authorizes a respondent to withhold from the public information

required to be disclosed by its laws.
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Article 10.21: Governing Law
1. Subject to paragraph 3, when a claim is submitted under Article 10.15(1)(a)(i)(A) or
Article 10.15(1)(b)(i)(A), the tribunal shall decide the issues in dispute in accordance with this
Agreement and applicable rules of international law.
2. Subject to paragraph 3, when a claim is submitted under Article 10.15(1)(a)(i)(B) or
(C), or Article 10.15(1)(b)(i)(B) or (C), the tribunal shall decide the issues in dispute in
accordance with the rules of law specified in the pertinent investment agreement or
investment authorization, or as the disputing parties may otherwise agree. If the rules of law
have not been specified or otherwise agreed, the tribunal shall apply the law of the
respondent (including its rules on the conflict of laws), the terms of the investment agreement
or investment authorization, such rules of international law as may be applicable, and this
Agreement.
3. A decision of the Commission declaring its interpretation of a provision of this
Agreement under Article 21.1 (Free Trade Commission) shall be binding on a tribunal

established under this Section, and any award must be consistent with that decision.

Article 10.22: Interpretation of Annexes

1. Where a respondent asserts as a defense that the measure alleged to be a breach is
within the scope of a non-conforming measure set out in Annex | or Annex I, the tribunal shall,
on request of the respondent, request the interpretation of the Commission on the issue. The
Commission shall submit in writing any decision declaring its interpretation under Article 21.1
(Free Trade Commission) to the tribunal within 60 days of delivery of the request.

2. A decision issued by the Commission under paragraph 1 shall be binding on the
tribunal, and any award must be consistent with that decision. If the Commission fails to issue

such a decision within 60 days, the tribunal shall decide the issue.

Article 10.23: Expert Reports

Without prejudice to the appointment of other kinds of experts where authorized by
the applicable arbitration rules, a tribunal, at the request of a disputing party or, unless the
disputing parties disapprove, on its own initiative, may appoint one or more experts to report
to it in writing on any factual issue concerning environmental, health, safety, or other scientific
matters raised by a disputing party in a proceeding, subject to such terms and conditions as

the disputing parties may agree.
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Article 10.24: Consolidation
1. Where two or more claims have been submitted separately to arbitration under Article
10.15(1) and the claims have a question of law or fact in common and arise out of the same
events or circumstances, any disputing party may seek a consolidation order in accordance
with the agreement of all the disputing parties sought to be covered by the order or the terms
of paragraphs 2 through 10.
2. A disputing party that seeks a consolidation order under this Article shall deliver, in
writing, a request to the Secretary-General and to all the disputing parties sought to be
covered by the order and shall specify in the request:

(a) the names and addresses of all the disputing parties sought to be covered by the

order;
(b) the nature of the order sought; and
(c) the grounds on which the order is sought.
3. Unless the Secretary-General finds within 30 days after receiving a request under

paragraph 2 that the request is manifestly unfounded, a tribunal shall be established under
this Article.
4. Unless all the disputing parties sought to be covered by the order otherwise agree, a
tribunal established under this Article shall comprise three arbitrators:

(a) one arbitrator appointed by agreement of the claimants;

(b) one arbitrator appointed by the respondent; and

(c) the presiding arbitrator appointed by the Secretary-General, provided, however,
that the presiding arbitrator shall not be a national of either Party.
5. If, within 60 days after the Secretary-General receives a request made under
paragraph 2, the respondent fails or the claimants fail to appoint an arbitrator in accordance
with paragraph 4, the Secretary-General, on the request of any disputing party sought to be
covered by the order, shall appoint the arbitrator or arbitrators not yet appointed. If the
respondent fails to appoint an arbitrator, the Secretary-General shall appoint a national of the
respondent, and if the claimants fail to appoint an arbitrator, the Secretary-General shall
appoint a national of the non-disputing Party.
6. Where a tribunal established under this Article is satisfied that two or more claims that

have been submitted to arbitration under Article 10.15(1) have a question of law or fact in
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common, and arise out of the same events or circumstances, the tribunal may, in the interest
of fair and efficient resolution of the claims, and after hearing the disputing parties, by order:

(a) assume jurisdiction over, and hear and determine together, all or part of the
claims;

(b) assume jurisdiction over, and hear and determine one or more of the claims, the
determination of which it believes would assist in the resolution of the others; or

(c) instruct a tribunal previously established under Article 10.18 to assume jurisdiction
over, and hear and determine together, all or part of the claims, provided that

(i) that tribunal, at the request of any claimant not previously a disputing party
before that tribunal, shall be reconstituted with its original members, except that the
arbitrator for the claimants shall be appointed pursuant to paragraphs 4(a) and 5; and
(ii) that tribunal shall decide whether any prior hearing shall be repeated.

7. Where a tribunal has been established under this Article, a claimant that has
submitted a claim to arbitration under Article 10.15(1) and that has not been named in a
request made under paragraph 2 may make a written request to the tribunal that it be
included in any order made under paragraph 6, and shall specify in the request:

(a) the name and address of the claimant;

(b) the nature of the order sought; and

(c) the grounds on which the order is sought.
The claimant shall deliver a copy of its request to the Secretary-General.
8. A tribunal established under this Article shall conduct its proceedings in accordance
with the UNCITRAL Arbitration Rules, except as modified by this Section.
9. A tribunal established under Article 10.18 shall not have jurisdiction to decide a
claim, or a part of a claim, over which a tribunal established or instructed under this Article has
assumed jurisdiction.
10. On application of a disputing party, a tribunal established under this Article, pending
its decision under paragraph 6, may order that the proceedings of a tribunal established
under Article 10.18 be stayed, unless the latter tribunal has already adjourned its

proceedings.

Article 10.25: Awards
1. Where a tribunal makes a final award against a respondent, the tribunal may award,

separately or in combination, only:
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(a) monetary damages and any applicable interest;

(b) restitution of property, in which case the award shall provide that the respondent
may pay monetary damages and any applicable interest in lieu of restitution.
A tribunal may also award costs and attorneys’ fees in accordance with this Section and the
applicable arbitration rules.
2. Subject to paragraph 1, where a claim is submitted to arbitration under Article
10.15(1)(b):

(a) an award of restitution of property shall provide that restitution be made to the
enterprise;

(b) an award of monetary damages and any applicable interest shall provide that the
sum be paid to the enterprise; and

(c) the award shall provide that it is made without prejudice to any right that any
person may have in the relief under applicable domestic law.
3. A tribunal may not award punitive damages.
4. An award made by a tribunal shall have no binding force except between the
disputing parties and in respect of the particular case.
5. Subject to paragraph 6 and the applicable review procedure for an interim award, a
disputing party shall abide by and comply with an award without delay.
6. A disputing party may not seek enforcement of a final award until:

(a) in the case of a final award made under the ICSID Convention

(i) 120 days have elapsed from the date the award was rendered and no

disputing party has requested revision or annulment of the award; or

(i) revision or annulment proceedings have been completed; and

(b) in the case of a final award under the ICSID Additional Facility Rules, the
UNCITRAL Arbitration Rules, or the rules selected pursuant to Article 10.15(5)(d)

(i) 90 days have elapsed from the date the award was rendered and no disputing
party has commenced a proceeding to revise, set aside, or annul the award, or

(i) a court has dismissed or allowed an application to revise, set aside, or annul the
award and there is no further appeal.

7. Each Party shall provide for the enforcement of an award in its territory.
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8. If the respondent fails to abide by or comply with a final award, on delivery of a
request by the non-disputing Party, a panel shall be established under Article 22.6 (Request
for an Arbitral Panel). The requesting Party may seek in such proceedings:

(a) a determination that the failure to abide by or comply with the final award is
inconsistent with the obligations of this Agreement; and

(b) if the Parties agree, a recommendation that the respondent abide by or comply
with the final award.
9. A disputing party may seek enforcement of an arbitration award under the ICSID
Convention, the New York Convention, or the Inter-American Convention regardless of whether
proceedings have been taken under paragraph 8.
10. A claim that is submitted to arbitration under this Section shall be considered to arise
out of a commercial relationship or transaction for purposes of Article | of the New York

Convention and Article | of the Inter-American Convention.

Article 10.26: Service of Documents
Delivery of notice and other documents on a Party shall be made to the place named

for that Party in Annex 10-G.

Section C - Definitions

Article 10.27: Definitions
For purposes of this Chapter:
Centre means the International Centre for Settlement of Investment Disputes (ICSID)
established by the ICSID Convention;
claimant means an investor of a Party that is a party to an investment dispute with the other
Party;
disputing parties means the claimant and the respondent;
disputing party means either the claimant or the respondent;
enterprise means an “enterprise” as defined in Article 2.1 (Definitions of General Application),
and a branch of an enterprise;
enterprise of a Party means an enterprise constituted or organized under the law of a Party,

and a branch located in the territory of a Party and carrying out business activities there;
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freely usable currency means “freely usable currency” as determined by the International
Monetary Fund under its Articles of Agreement;
ICSID Additional Facility Rules means the Rules Governing the Additional Facility for the
Administration of Proceedings by the Secretariat of the International Centre for Settlement of
Investment Disputes;
ICSID Convention means the Convention on the Settlement of Investment Disputes between
States and Nationals of other States, done at Washington, March 18, 1965;
Inter-American Convention means the Inter-American Convention on International
Commercial Arbitration, done at Panama, January 30, 1975;
investment means every asset that an investor owns or controls, directly or indirectly, that has
the characteristics of an investment, including such characteristics as the commitment of
capital or other resources, the expectation of gain or profit, or the assumption of risk. Forms
that an investment may take include:

(a) an enterprise;

(b) shares, stock, and other forms of equity participation in an enterprise;

(c) bonds, debentures, loans, and other debt instruments;wO

(d) futures, options, and other derivatives;

(e) rights under contract, including turnkey, construction, management, production,
concession, or revenue-sharing contracts;

(f) intellectual property rights;

(g) rights conferred pursuant to domestic law, such as concessions, licenses,

authorizations, and permits;11 and

% Some forms of debt, such as bonds, debentures, and long-term notes, are more likely to have the
characteristics of an investment, while other forms of debt, such as claims to payment that are immediately
due and result from the sale of goods or services, are less likely to have such characteristics.

" Whether a particular right conferred pursuant to domestic law, as referred to in paragraph (g), has the
characteristics of an investment depends on such factors as the nature and extent of the rights that the
holder has under the domestic law of the Party. Among such rights that do not have the characteristics of an
investment are those that do not create any rights protected under domestic law. For greater certainty, the
foregoing is without prejudice to whether any asset associated with such right has the characteristics of an

investment.
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(h) other tangible or intangible, movable or immovable property, and related property
rights, such as leases, mortgages, liens, and pledges;
but investment does not mean an order or judgment entered in a judicial or administrative
action;
investment agreement means a written agreement12 that takes effect at least two years after
the date of entry into force of this Agreement between a national authority13 of a Party and a
covered investment or an investor of the other Party:

(a) that grants rights with respect to natural resources or other assets that a national
authority controls; and

(b) that the covered investment or the investor relies on in establishing or acquiring a
covered investment;
investment authorization means an authorization that the foreign investment authority of a
Party grants to a covered investment or an investor of the other Party;14
investor of a non-Party means, with respect to a Party, an investor that attempts to make, is
making, or has made an investment in the territory of that Party, that is not an investor of either
Party;
investor of a Party means a Party or state enterprise thereof, or a national or an enterprise of a
Party, that attempts to make, is making, or has made an investment in the territory of the other
Party; provided, however, that a natural person who is a dual national shall be deemed to be
exclusively a national of the State of his/her dominant and effective nationality;
monopoly means “monopoly” as defined in Article 16.9 (Definitions);
New York Convention means the United Nations Convention on the Recognition and

Enforcement of Foreign Arbitral Awards, done at New York, June 10, 1958;

" For purposes of this definition, “written agreement” means an agreement in writing, executed and entered
into by both parties or their representatives, which sets forth an exchange of rights and obligations, for value.
Neither a unilateral act of an administrative or judicial authority, such as a decree, order, or judgment, nor a
consent decree, shall be considered a written agreement.

" For purposes of this definition, “national authority” means (a) for the United States, an authority at the
central level of government; and (b) for Chile, an authority at the ministerial level of government. “National
authority” does not include state enterprises.

" The Parties recognize that neither Party has a foreign investment authority, as of the date this Agreement

enters into force.



non-disputing Party means the Party that is not a party to an investment dispute;
respondent means the Party that is a party to an investment dispute;
Secretary-General means the Secretary-General of ICSID;

tribunal means an arbitration tribunal established under Article 10.18 or 10.24; and
UNCITRAL Arbitration Rules means the arbitration rules of the United Nations

Commission on International Trade Law.
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Annex 10-A

Customary International Law

The Parties confirm their shared understanding that “customary international law”
generally and as specifically referenced in Articles 10.4 and 10.9 results from a general and
consistent practice of States that they follow from a sense of legal obligation. With regard to
Article 10.4, the customary international law minimum standard of treatment of aliens refers to
all customary international law principles that protect the economic rights and interests of

aliens.
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Annex 10-B
Public Debt
Chile

The rescheduling of the debts of Chile, or of its appropriate institutions owned or
controlled through ownership interests by Chile, owed to the United States and the
rescheduling of its debts owed to creditors in general are not subject to any provision of

Section A other than Articles 10.2 and 10.3.
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Annex 10-C
Special Dispute Settlement Provisions

Chile

1. Where a claimant submits a claim alleging that Chile has breached an obligation
under Section A, other than Article 10.3, that arises from its imposition of restrictive measures
with regard to payments and transfers, Section B shall apply except as modified below:

(a) A claimant may submit any such claim only after one year has elapsed since the
events giving rise to the claim;

(b) If the claim is submitted under Article 10.15(1)(b), the claimant may, on behalf of
the enterprise, only seek damages with respect to the shares of the enterprise for which the
claimant has a beneficial interest;

(c) Loss or damages arising from restrictive measures on capital inflows shall be
limited to the reduction in value of the transfers and shall exclude loss of profits or business
and any similar consequential or incidental damages;

(d) Paragraph 1(a) shall not apply to claims that arise from restrictions on:

(i) transfers of proceeds of foreign direct investment by investors of the United

States, excluding external debt financing covered in subparagraph (d)(ii), and

excluding investments designed with the purpose of gaining direct or indirect access

to the financial market; or

(i) payments pursuant to a loan or bond issued in a foreign market, including
inter- and intra-company debt financing between affiliated enterprises made
exclusively for the conduct, operation, management, or expansion of such affiliated
enterprises, provided that these payments are made in accordance with the maturity
date agreed on in the loan or bond agreement;

(e) Excluding restrictive measures referred to in paragraph 1(d), Chile shall incur no
liability, and shall not be subject to claims, for damages arising from its imposition of restrictive
measures with regard to payments and transfers that were incurred within one year from the
date on which the restrictions were imposed, provided that such restrictive measures do not
substantially impede transfers;

(f) A restrictive measure of Chile with regard to payments and transfers that is

consistent with this Annex shall be deemed not to contravene Article 10.2 provided that, as
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required under existing Chilean law, it does not discriminate among investors that enter into
transactions of the same nature; and

(g) Claims arising from Chile’'s imposition of restrictive measures with regard to
payments and transfers shall not be subject to Article 10.24 unless Chile consents.
2. The United States may not request the establishment of an arbitral panel under
Chapter Twenty-Two (Dispute Settlement) relating to Chile’s imposition of restrictive measures
with regard to payments and transfers until one year has elapsed since the events giving rise
to the dispute.
3. Restrictive measures on payments and transfers related to claims under this Annex

shall otherwise be subject to applicable domestic law.
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Annex 10-D

Expropriation

The Parties confirm their shared understanding that:

1. Article 10.9(1) is intended to reflect customary international law concerning the
obligation of States with respect to expropriation.

2. An action or a series of actions by a Party cannot constitute an expropriation unless it
interferes with a tangible or intangible property right or property interest in an investment.

3. Article 10.9(1) addresses two situations. The first is direct expropriation, where an
investment is nationalized or otherwise directly expropriated through formal transfer of title or
outright seizure.

4, The second situation addressed by Article 10.9(1) is indirect expropriation, where an
action or series of actions by a Party has an effect equivalent to direct expropriation without
formal transfer of title or outright seizure.

(a) The determination of whether an action or series of actions by a Party, in a specific
fact situation, constitutes an indirect expropriation, requires a caseby-case, fact-based inquiry
that considers, among other factors:

(i) the economic impact of the government action, although the fact that an
action or series of actions by a Party has an adverse effect on the economic value of
an investment, standing alone, does not establish that an indirect expropriation has
occurred;

(i) the extent to which the government action interferes with distinct,
reasonable investment-backed expectations; and

(iii) the character of the government action.

(b) Except in rare circumstances, nondiscriminatory regulatory actions by a Party that
are designed and applied to protect legitimate public welfare objectives, such as public

health, safety, and the environment, do not constitute indirect expropriations.
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Annex 10-E
Submission of a Claim to Arbitration

Chile

1. An investor of the United States may not submit to arbitration under Section B:
(a) a claim that Chile has breached an obligation under Section A or Annex 10-F
either:
(i) on its own behalf under Article 10.15(1)(a), or
(i) on behalf of an enterprise of Chile that is a juridical person that the investor
owns or controls directly or indirectly under Article 10.15(1)(b),
if the investor or the enterprise, respectively, has alleged that breach of an obligation under
Section A or Annex 10-F in proceedings before a court or administrative tribunal of Chile; or
(b) a claim that Chile has breached an investment agreement or investment
authorization either:
(i) on its own behalf under Article 10.15(1)(a), or
(i) on behalf of an enterprise of Chile that is a juridical person that the investor
owns or controls directly or indirectly under Article 10.15(1)(b),
if the investor or the enterprise, respectively, has alleged that breach of an investment
agreement or investment authorization in proceedings before a court or administrative tribunal
of Chile.
2. For greater certainty, if an investor of the United States elects to submit a claim of the
type described in this Annex to a court or administrative tribunal of Chile, that election shall be

definitive and the investor may not thereafter submit the claim to arbitration under Section B.
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Annex 10-F
DL 600
Chile

1. Without prejudice to paragraphs 3 through 7, Chile shall accord to an investor of the
United States or to a covered investment that is a party to an investment contract under
Estatuto de la Inversion Extranjera, Decreto Ley 600 de 1974 (DL 600) the better of the
treatment required under this Agreement or the treatment under the investment contract.
2. Without prejudice to paragraphs 3 through 7, Chile shall permit an investor of the
United States or a covered investment that has entered into an investment contract under DL
600 to amend the investment contract to make it consistent with Chile’s obligations under this
Agreement.
3. Subject to paragraph 4, when an investor of the United States or a covered investment
has entered into an investment contract under DL 600, an investor, on its own behalf or on
behalf of the investment, may only submit a claim against Chile under Section B with regard to
the contract if the investor alleges that Chile has breached an obligation under:

(a) Section A in connection with the investment contract; or

(b) this Annex;
provided, however, that such an investor may not submit any claim under Section B on the
basis of the equity/debt ratio requirement of an investment contract under DL 600 except for
claims that Chile has accorded the investor or its covered investment treatment less favorable
than Chile accords under DL 600 to an investor of a non-Party or its investment in like
circumstances.
4. When an investor of the United States or a covered investment has entered into an
investment contract under DL 600, and the investor, on its own behalf or on behalf of the
investment, claims that Chile has breached the tax provisions of that contract, it shall, with
regard to that claim, only have recourse to the dispute settlement provisions of the investment
contract or the dispute settlement provisions of this Agreement relevant to taxation measures.
5. For greater certainty, execution of an investment contract under DL 600 by an investor
of the United States or a covered investment does not create any right on the part of the

investor or covered investment to engage in particular activities in Chile.
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6. Nothing in this Agreement shall limit the right of Chile’s Comite de Inversiones
Extranjeras, its Vicepresidencia Ejecutiva, or their successors to decide whether to authorize
an investor of the United States or a covered investment to enter into an investment contract
under DL 600, or to establish conditions in such contract, provided that Chile does so in a
manner that is not inconsistent with Chile’s obligations under Section A.

7. Notwithstanding any other provision in this Agreement, Chile may prohibit an investor
of the United States or a covered investment from transferring from Chile proceeds of the sale
of all or any part of an investment made pursuant to a contract under DL 600 for up to one
year after the date that the investor or covered investment transferred funds to Chile to

establish the investment.
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Annex 10-G

Service of Documents on a Party Under Section B

Chile
Notices and other documents in disputes under Section B shall be served on Chile by
delivery to:
Direccion de Asuntos Juridicos del Ministerio de Relaciones
Exteriores de la Republica de Chile
Morandé 441

Santiago, Chile

United States
Notices and other documents in disputes under Section B shall be served on the
United States by delivery to:
Executive Director (L/EX)
Office of the Legal Adviser
Department of State
Washington, D.C. 20520

United States of America
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Annex 10-H
Possibility of a Bilateral Appellate Body/Mechanism

Within three years after the date of entry into force of this Agreement, the Parties shall
consider whether to establish a bilateral appellate body or similar mechanism to review
awards rendered under Article 10.25 in arbitrations commenced after they establish the

appellate body or similar mechanism.
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