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>

At present, Thai law provisions in relation™to the merger and acquisition in
-
Thailand is insufficient to provide fairness and eptimal benefit to all relevant parties in

the event that the minori;y:ssy%eﬁglders hold not exceeding 10 per cent of the total

" s therelore necessary to conduct research on the

-

issued shares of the cor
sgueeze out provisions ado ed by a ﬁUmber of foreign countries to solve this

problem so that the apbro ia rﬁeasure Cbufﬂ be explored to solve such problem in
Thailand. b 4

The research has bgén céhducted égéstudymg the squeeze out provisions
adopted by the United States oﬁmenca%& the United Kingdom including the

implications arising fre.m the adoptlon of thé squeeze outjprowsmns as well as the

court decisions in rel:aﬁt_)n thereof in those countries whlch&puld be the basis for the

adoption of the squeeze jout concept in Thailand.

The outcome of thé research shows-that the adoption of the squeeze out
coencept in Thailandtwould ot anly.providé the'fair' andlawfally. measures for the
business acquirer to achieve its pdrpose of acquiring the total aumber of issued
shares in the'company ‘but alse protect the minoritysshareholders frem the abuse due

to the lack of the bargaining power. Consequently, it is appropriate that the squeeze

out concept would be adopted in Thailand by introducing it as pad of the Securities

and Exchange Act B.E. 2535. @
Fieldof Study: Laws ... .. Student's Signatur &r

Academic Year ;2009
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§ 11.05. Merger Between Parent aag Subsidiary or between Subsidiaries

(a) A domestie parent eerporatl'l}or;"that owns shares of a domestic or foreign

subsidiary corporationthat eérry at least 90 percent of the voting power

o

of each class and serles of tHe"outstandlng shares of the subsidiary that
L .“
have voting power may merge—the subsidiary into itself or into another

such subS|d|ary or merge |tself |nto the SUbSIdIaI'y without the approval

of the___poard of directors or shareholders _gf. the subsidiary, unless the
articles ef incorporation of any of the Corpefations otherwise provide, and
unless, inghe.case of a foreign subsidiary, approval by the subsidiary’s
board of*directors or shareholders is requifed by the laws under which
the subsidiary is orgapized.

() If ' undeér subsection | () | approval ofi/a mergen by ~the subsidiary’s
shareholders is not required, the parent corporation shall, within ten days
after the effective date of the merger, notify each of the subsidiary’s
shareholders that the merger has become effective.

(c) Except as provided in subsections (a) and (b), a merger between a
parent and a subsidiary shall be governed by the provisions of chapter

11 applicable to mergers generally.
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§ 13.02. RIGHT TO APPRAISAL
A shareholder is entitled to appraisal rights, and to obtain payment of the fair
value of that shareholder’s shares, in the event of any of the following corporate actions:

) consummatien. of a merg;er towhieh the corporation is a party (i) if
shareholderapproval is required forthe merger by section 11.04 and the
shareholder is.entitled to \{lote on the merger, except that appraisal rights
shall nolwbe available _to aJF)yrsharehoIder of the corporation with respect
to shares of any .class;er series that remain outstanding after
consummation of. the merg%r, er (ii) if the corporation is a subsidiary and
the merger is governed by eection { 0L

(2) consummation of a ehare e;%éhange to which the corporation is a party

as the corporann Whose shares will be acquired if the shareholder is

ent|tled to vote on the exchange except that appreusal rights shall not be

avallab[e to any shareholder of the Corporatl_gn with respect to any class
or seriesm-_of shares of the corporation that iev not exchanged;

(3) consummation of a disposition ,of assets pursuant to section 12.02 if the
shareholder is entitled to vote.on the dispasitian;

4) an amendment of theqarticles of incorporation with respect to a class or
series of sharesithat reduces the number of shares'of-a class or series
owned by the shareholder to a fraction of a share if the corporation has
the obligation or right to repurchase the fractional share so created,;

(5) any other amendment to the articles of incorporation, merger, share
exchange or disposition of assets to the extent provided by the articles of
incorporation, bylaws or a resolution of the board of directors;

(6) consummation of a domestication if the shareholder does not receive

shares in the foreign corporation resulting from the domestication that
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have terms as favourable té—fiba_shareholder in all material respects, and
represent at least thé-same;fpfer.oentage interest of the total voting rights
of the outstandihigr shares of_%l:o'.;g%orporation, as the shares held by the
shareholder befors the domeshca‘hon
(7) consummatmn—of—a—cvnvermn—of"thmporatlon to nonprofit status
pursuant to subchapter 9C; or
(8) Consuanation of a conversion_of the Cor’poration to an unincorporated
entity pursuant to subchapter9E.
LB b ARy BTt i fiRmah Sacl iR s Snitarte nnevdeann
N19ANLTINNANNIALHLNNTASA
§ 13.20. Notice of Appraisal Rights
(a) If proposed corporate action described in section 13.02(a) is to be
submitted to a vote at a shareholders’ meeting, the meeting notice must
state that the corporation has concluded that shareholders are, are not
or may be entitled to assert appraisal rights under this chapter. If the

corporation concludes that appraisal rights are or may be available, a
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copy of this chapler must accompany the meeting notice sent to those
\

record sharehelders entitleld to exercise appraisal rights.

4

(b) In a merger pursuant'tg sefc_p'on 11.05, the parent corporation must notify

in writing all record"sharekliolaers of the subsidiary who are entitled to

o

assert appraisal rights that the €orporate action became effective. Such

{

i i 4
notice must be sentwithin tendays after the corporate action became

effective and include-the materials described in section 13.22.

i .
™ -

a Ja vy
g

§13.21. Noti'-_c_éiof Intent to Demand Payment

(a) If propoﬁéed corporate action requiring a_bpraisal rights under section
13.02 is submitted to a votegat a shareholders’ meeting, a shareholder
who wishes tg assert appraisal rights' with respect to any class or series
of'shares:
(10 must deliver to the carparation 'befere the™vote is taken written
notice of the shareholder’s intent to demand payment if the proposed
action is effectuated; and
(2) must not vote, or cause or permit to be voted, any shares of such
class or series in favor of the proposed action.

(b) A shareholder who does not satisfy the requirements of subsection (a) is

not entitled to payment under this chapter.
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§ 13.22. Appraisal Notice and Form
(a) If proposed corporate action requiring appraisal rights under section

13.02(a) becomes effective, the corporation must deliver a written



40

appraisal notice and form required by subsection (b)(1) to all
shareholders who satisfied the requirements of section 13.21. In the case
of a merger under section 11.05, the parent must deliver a written
appraisal notice and form to all record shareholders who may be entitled
to assert appraisal rights.

The appraisal notice must be sent no earlier than the date the corporate
action became effective and no later than ten days after such date and
must:

(1) supply-a.form thaLspeciﬁes the date of the first announcement to
shareholdersrof the-principal terms ofthe proposed corporate action and
requiressthe shareholder ?sserting appraisal rights to certify (i) whether
or not benefigial owne{rshié Qf those shares for which appraisal rights are

assertedswasiacquired. before that date and (ii) that the shareholder did

[
\ ,-

not vote for the trans'éction;-'«:f

o

(2) statgt e o
‘ .‘f p._
(i) whetfe-the fo'r‘r'ﬁ_‘.'m,ust be sent and where certificates for
certificated shares-must be deposited and the date by which those

certificates must be deposited, which datesmay not be earlier than the

date fo‘r receiving the required form under s__-fgbsection 2)(ii);

(ﬁiji) a date by which the corpération must receive the form
which daté may not be fewer than 40 nor more than 60 days after the
date the subsection (a) appraisal notice and form are sent, and state that
the shareholder shallshave waived.the right to demand appraisal with
respectyio [the shares unlessi the form is reeceived Dy the corporation by
such specified date;

(iii) the corporation’s estimate of the fair value of the shares;

(iv) that, if requested in writing, the corporation will provide,
to the shareholder so requesting, within ten days after the date specified

in subsection (2)(ii) the number of shareholders who return the forms by

the specified date and the total number of shares owned by them; and(v)
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the date by ‘Which thfe-nonce to withdraw under section 13.23

must be recelved vvhnch da{e—must be within 20 days after the date

a

SpeC|ﬂed in subsechon (2)(i )' and

(3) -be accompanied by a copy of this chapter

§ 13.23. | |

(a) A sharehglder who receivesgnotice pursuant to section 13.22 and who
Wwishes 1o exercise appraisal rights must certify on the form sent by the
corporation whether ,the beneficial owner of such, shares acquired
bengiicial ownership of the shares before the date required to be set
forth in the notice pursuant to section 13.22(b)(1). If a shareholder fails to
make this certification, the corporation may elect to treat the
shareholder’s shares as after-acquired shares under section 13.25. In
addition, a shareholder who wishes to exercise appraisal rights must
execute and return the form and, in the case of certificated shares,
deposit the shareholder’s certificates in accordance with the terms of the

notice by the date referred to in the notice pursuant to
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section13.22(b)(2)(it}. Once a shareholder deposits that shareholder’s

certifieates or, in the case of uncertificated shares, returns the executed

formé,_:ihat shareholder loses all rights asa shareholder, unless the
sharehorln-der withdraws pursuant to subsec}ion (b).

(b) A sharehalder who has complied with subsection (a) may nevertheless
decline 'to exercise appraisal rights® and withdraw from the appraisal
process by so notifying the corporation in writing by, the date set forth in
the rappraisal notice pursuant to section 13.22(b)(2)(v). A shareholder
who fails to so withdraw from the appraisal process may not thereafter
withdraw without the corporation’s written consent.

(c) A shareholder who does not execute and return the form and, in the case
of certificated shares, deposit that shareholder’s share certificates where
required, each by the date set forth in the notice described in section

13.22(b), shall not be entitled to payment under this chapter.
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§ 13.24. Payment

(a) Except_as provided in section 13.25, within 30 days after the form

1
requiredeby seciion 13.22(b)(2)(ii) is due, the corporation shall pay in

4

cash to those shareﬂholde:r_s who complied with section 13.23(a) the

amount the corporati"on estiﬁfnéfes to be the fair value of their shares, plus
interest.

. j
(b) The payment to each sharéﬁt’ﬂder pursuant to subsection (a) must be
Tt 2ot le
accompanied by: =

(1) _financiél_éiétéments of the cofperation that issued the shares to

be app;ra_ised, consisting of a balance sheét’ﬁaﬁs of the end of a fiscal year
ending @_ot more than 16 months before thte date of payment, an income
statementgfor.that year, a statement of changes in shareholders’ equity
for that year, and the"latest available interim/financial statements, if any;
(2) a statement of-the corporation’s estimate of_ the fair value of the
shares;which estimate must/equal or exceed the Carporation’s estimate
given pursuant to section 13.22(b)(2)(iii);

(3) a statement that shareholders described in subsection (a) have
the right to demand further payment under section 13.26 and that if any
such shareholder does not do so within the time period specified therein,
such shareholder shall be deemed to have accepted such payment in

full satisfaction of the corporation’s obligations under this chapter.
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v
§ 13.26. Procedure.ii-sShareholder Dissatisfied.with Payment or Offer

(a) A shareholderpaid pursuant to section 13.24 who is dissatisfied with the
i
amountef the payment must notify the ecorporation in writing of that

shareholder’s estimafe of:_the fair value of the shares and demand

payment of that gstimate pllfusﬂinterest (less any payment under section
13.24). A shareholder offe_'réd':payment under section 13.25 who is

dissatisfied with that offer must.reject the offer and demand payment of
o 75l
the shareholder’s ‘stated estimate of the fair value of the shares plus

e

interest_.

(b) A sh'a‘r;'eWolder who fails to notify the éo'fjjoration in writing of that
sharehorl-der’s demand to be pald the shareholder’s stated estimate of
the fair value plus interest under subsection (a) within 30 days after
receiving the.caorporation’s payment ar offer lof jpayment under section
13.24 or section 13.25; respectively, waives the right.to demand payment
under this section and shall be entitled only to the payment made or
offered pursuant to those respective sections.

§ 13.30. Court Action

(a) If a shareholder makes demand for payment under section 13.26 which
remains unsettled, the corporation shall commence a proceeding within
60 days after receiving the payment demand and petition the court to
determine the fair value of the shares and accrued interest. If the

corporation does not commence the proceeding within the 60-day
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period, it shall pay in cash to each shareholder the amount the
shareholder demanded pursuant to section 13.26 plus interest.

The corporation shall commence the proceeding in the appropriate court
of the county where the corporation’s principal office (or, if none, its
registered office) in this state is located. If the corporation is a foreign
corporation without a registered.office in this state, it shall commence the
proceeding+in. the counLy in-this._state where the principal office or
registered_offiee” of the domestic ecorporation merged with the foreign
corporation was'located at the time of the transaction.

The corporatien shall mvakga ?II shareholders (whether or not residents of
this state)whese derﬁa_ndsle;main unsettled parties to the proceeding as
in an action agains-t"their sllihaFés, and all parties must be served with a
copy of thg petition: “Non- residents may be served by registered or

l’

certified mail or by pu‘ollcatlor’i as prowded by law.
,u
The jurisdiction of the oourtrrr Wh|ch the proceeding is commenced

under-subseohon (b) is plenary and excluslve The court may appoint

one S__rf_r:.hore persons as appraisers to recel_xg evidence and recommend
a decisjén on the question of fair value. =_Tj_he appraisers shall have the
powers described in the order appointing them, or in any amendment to
It. The shareholders demanding appraisal rights.are entitled to the same
discovery rights as parties in other _civil proceedings. There shall be no
rightio'a jury. trial.

Each shareholder made a party to the proceeding is entitled to judgment
(i) for the amount, if any, by which the court finds the fair value of the
shareholder’'s shares, plus interest, exceeds the amount paid by the
corporation to the shareholder for such shares or (ii) for the fair value,
plus interest, of the shareholder's shares for which the corporation

elected to withhold payment under section 13.25.
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881n1957 (Secretary of State) tHufunulunisfunung (Agent to Accept Service

1 1 a 9_,*
of Process in any Suit or Proceedings) ageldanunrainaauls

§ 252. Merger or consolidation of domestic and foreign corporations; service of

process upon surviving or resulting corporation:

(d) If the corporation surviving or resulting from the merger or consolidation
is to be governed by the laws of the District of Columbia or any state or
jurisdiction other than this Stategit shall agree that it may be served with
process in this State in ar_tjy proeéeding for enforcement of any obligation
of any constituent carporation of this-State, as well as for enforcement of
any obligation.of ihe sur\,{living or resulting corporation arising from the
merger .or consolidation,i_ irjeluding any suit or other proceeding to
enforce _the right ot :am-/;lstockholders as determined in appraisal
proceedings pursuertt to §.‘262 of this title, and shall irrevocably appoint
the Secretary of State‘as itls:*agent to accept service of process in any
such suit or other p’roceedlnds*and shall specify the address to which a

copy of such process shall b:e—ma||ed by the Secretary of State. In the

event of such service upon the Secretary of State in accordance with this

subseetlon, the Secretary of State shall fort‘r]yvlth notify such surviving or
resulting;_ corporation thereof by letter, ’eertified mail, return receipt
requestedy” directed to such, surviving or resulting corporation at its
address so specified; unless such surviving' of resulting corporation shall
have designated in writing to the Secretary of State a different address
for stich purpose, in which case it shall be mailed te the last address so
designated. Such letter shall enclose a copy of the process and any
other papers served on the Secretary of State pursuant to this
subsection. It shall be the duty of the plaintiff in the event of such service
to serve process and any other papers in duplicate, to notify the
Secretary of State that service is being effected pursuant to this
subsection and to pay the Secretary of State the sum of $50 for the use

of the State, which sum shall be taxed as part of the costs in the
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proceeding; If ihe plaintiff shall prevail.therein. The Secretary of State

shall maintain.an alphabetjfcal record of any such service setting forth the

4

name of ihe plaintiﬁ'a:nd E_he defendant, the title, docket number and

nature of the proceéding in'lwﬁich process has been served, the fact that

dad

service has/been-effected pursuant to this subsection, the return date

thereof, and the day-’and hd'U’rt"service was made. The Secretary of State
§ s 2ot le

shall not be required-to retain such information longer than 5 years from

receipt,of the service of process.

i § 251. Merger or cbﬁsolidation of domestic Corporations.r"'__'.d
(d) Any agréz_ement of merger or consolidatiorj may contain a provision that
at any time prior to the timegthat the agreement (or a certificate in lieu
thereof) ~filed with “the 'Secretary - of State .becomes effective in
accordance with § 103 of this title, the agreement may be terminated by
the 'hoard jof directors of any constituent-corporation: hotwithstanding
approval of the agreement by the stockholders of all or any of the
constituent corporations; in the event the agreement of merger or
consolidation is terminated after the filing of the agreement (or a
certificate in lieu thereof) with the Secretary of State but before the
agreement (or a certificate in lieu thereof) has become effective, a
certificate of termination or merger or consolidation shall be filed in

accordance with § 103 of this title. Any agreement of merger or
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consolidation may contain a provision that the boards of directors of the
constituent corporations "rjnay amend the agreement at any time prior to
the time thatthesagreement (or a certificate in lieu thereof) filed with the
Secretaryg0f State becomlbs effective in accordance with § 103 of this
title, provided that ah"amé_rlament made subsequent to the adoption of
the agreementiby the 7stoo'1)<h0'Iders of any constituent corporation shall
not (1) altersor ch_ange the'ijafmgunt or kind of shares, securities, cash,
property and/ar rights to be."lie’p_e.ived in exchange for or on conversion of
all or any of the éhafes of any:iiéés or series thereof of such constituent
corporation,(2)~alter or Ghaﬁge any term of the certificate of
inoorpé%t%a%%%@eerpe%ﬁdb’é effected by the merger or
Consél}dation, or (3) alter or change any o"fihe terms and conditions of
the agréément if such alteration or Chanée would adversely affect the
holders'ofl any class or 'series, thereaf of such constituent corporation; in
the event the agreement of merger or consolidation is amended after the
filingthereofy with «the| Secrétary of State bt | beforty the lagreement has
become effective, a certificate of amendment of merger or consolidation

shall be filed in accordance with § 103 of this title.

(e) In the case of a merger, the certificate of incorporation of the
surviving corporation shall automatically be amended to the extent, if
any, that changes in the certificate of incorporation are set forth in

the agreement of merger.
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§ 253. Merger Qf_Parent Corporation and Subsidiaw or Subsidiaries.

(a) In any case in which at least;90% of the outstanding shares of each
class.of ‘the .stock of al corporation®or corporations (other than a
corporation which hastin its certificate of incorporation the provision
required by '§ 251(g)(7)(i) of this title), of which™class there are
outstanding shares that, absent this subsection, would be entitled to
vote on such merger, is owned by another corporation and 1 of the
corporations is a corporation of this State and the other or others are
corporations of this State, or any other state or states, or the District
of Columbia and the laws of the other state or states, or the District
permit a corporation of such jurisdiction to merge with a corporation

of another jurisdiction, the corporation having such stock ownership
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may either merge the other corporation or corporations into itself and
assume all of its or their obligations, or merge itself, or itself and 1 or
more of such other corporations, into 1 of the other corporations by
executing, acknowledging and filing, in accordance with § 103 of
this title, a certificate of such ownership and merger setting forth a
copy of the resolution of its board of directors to so merge and the
date of the adoption; provided, however, that in case the parent
corporation shall not own' all#the outstanding stock of all the
subsidiary Corporations,Jparties toa merger as aforesaid, the
resolution.eisthe beard of directors ef.the parent corporation shall

state the* temms sand C(l)nditions of the merger, including the

i
securities, cash Jproperty, or rights to be issued, paid, delivered or

granted by the sunviving Czsrporation upon surrender of each share

[
A ,-

of the subsidiary C"orporat{on' or corporations not owned by the

parent corperation; or'the ca‘H-Cellation of some or all of such shares.
‘ .‘f p._
Any of the tefms of the res'é_'qlgtiqn of the board of directors to so

merge may be made depenq_aﬁ_upon facts ascertainable outside of

such rQsqution-, BrOVided théat ih; manner m which such facts shall

operé_t;_é?‘ upon the terms of the resolution is_}él_éarly and expressly set
forth in jhe resolution. The term "facts," g.s used in the preceding
sentence,dneludes, but is notgdimited to, the occurrence of any event,
including a determination or action by any person or body, including
the corporation. If the parent caorporation be ngt,the surviving
corparation, the! resolution shall include | provision forthe pro rata
issuance of stock of the surviving corporation to the holders of the
stock of the parent corporation on surrender of any certificates
therefor, and the certificate of ownership and merger shall state that
the proposed merger has been approved by a majority of the
outstanding stock of the parent corporation entitled to vote thereon

at a meeting duly called and held after 20 days' notice of the



54

purpose of the meeting mailed to each such stockholder at the
stockholder's address as it appears on the records of the
corporation if the parent corporation is a corporation of this State or
state that the proposed merger has been adopted, approved,
certified, executed and acknowledged by the parent corporation in
accordance with the laws under which it is organized if the parent
corporation is not a ecorporation of this State. If the surviving
corporation exists under the laws of the District of Columbia or any
state or jurisdiction otherJthan this.State, subsection (d) of § 252 of
this title shallvalso_apply t0 a mergerunder this section.

If the supvivings€orporation is a Delaware corporation, it may change
its corperate name by the inclusion of a provision to that effect in the
resolutiop” off merger.. adop'ted by the directors of the parent
corporation and set forth mJthe certificate of ownership and merger,
and upon he effectlve date “of the merger, the name of the

|

corporation shall be 56 change‘d
,u

Subsection (d) of § 251 of thmﬂle shall apply to a merger under this

section and subsechon (e ) of § 251 of thls title shall apply to a

merger_under this section in which the survwmg corporation is the
sub3|d|ary corporation and'is a corporann of this State. References
o "agreement of merger" in subsections (d) and (e) of § 251 of this
title [shall 'mean for/ purpases of 'this| subsection the resolution of
merger adopted by the board of directors of the parent corporation.
Any_merger which effects any changes ather than'those authorized
by this section or made applicable by this subsection shall be
accomplished under § 251 or § 252 of this title. Section 262 of this
title shall not apply to any merger effected under this section, except
as provided in subsection (d) of this section.

In the event all of the stock of a subsidiary Delaware corporation

party to a merger effected under this section is not owned by the
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parent corporation immediately prior to the merger, the stockholders
of the subsidiary. Delaware eogporation party to the merger shall
have appraisal rights as set forthein §.262 of this title.

(e) A merger may-be effected under this section although 1 or more of
the corporations parties ’;Io the merger is a corporation organized

under the laws of a juriséiiction other than 1 of the United States;

i

provided shat/the laws “of gdch jurisdiction permit a corporation of

such jurisdiction to merge V\'&ithﬂa corporation of another jurisdiction.

dad

J,f_._.
,u
§ 262. Appraisal rights [Effectlve Aug—‘r 2009]

(a) Any stockholder of a Corporat|on of this State who holds shares of

stock e‘h_the date of the making of a dema—n’q.pursuant to subsection
(d) of th-i_s section with respect t0 such ehares, who continuously
holds such .shares throughgthe effective date of the merger or
consolidation, wha has |otherwise complied with subsection (d) of
this section and whoshas neither voted in favor of the merger or
consalidation nor consented; thereto linfwriting purSuant to § 228 of
this title shall be entitled to an appraisal by the Court of Chancery of
the fair value of the stockholder's shares of stock under the
circumstances described in subsections (b) and (c) of this section.
As used in this section, the word "stockholder" means a holder of
record of stock in a stock corporation and also a member of record
of a nonstock corporation; the words "stock" and "share" mean and

include what is ordinarily meant by those words and also
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membership or membership interest of a member of a nonstock
corporation; and the words "depository receipt" mean a receipt or
other instrument issued by a depository representing an interest in
one or more shares, or fractions thereof, solely of stock of a
corporation, which stock is deposited with the depository.

Appraisal rights shall be available for the shares of any class or
series of stock of ay constituent corporation in a merger or
consolidation to be effected pussuant to § 251 (other than a merger
effected pursuantto § 25-1)(9) ofthis itle), § 252, § 254, § 257, § 258,
§ 263 or § 264 of this title:

(1) Rrovided, nowevet, that no appraisal rights under this section
shall be avarlable tor the shares of any class or series of stock,
which stdck or, deposrtorwecemts in respect thereof, at the record
date fixed to determine the:?;stockholders entitled to receive notice of
the meeting of st'o‘ckholdere;to act upon the agreement of merger or
consolidation, Were ertherjtr) listed on a national securities

J

exchange or (||) hﬁd of reérd by more than 2,000 holders; and

further prowded that no appra|sal rights shall be available for any

share__srof stock of the constituent corporeerAn surviving a merger if
the m_e_rger did not require for its a_éproval the vote of the
stockholders, of the surviving eorporation as provided in § 251(f) of
this title.

(2)  Notwithstanding paragraph (1) of this subsgction, appraisal
rights "under this' section shall be available for the shares of any
class or series of stock of a constituent corporation if the holders
thereof are required by the terms of an agreement of merger or
consolidation pursuant to §§ 251, 252, 254, 257, 258, 263 and 264

of this title to accept for such stock anything except:
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a. Shares of stock of the corporation surviving or resulting from
such merger or consolidation, or depository receipts in respect
thereof;

b. Shares of stock of any other corporation, or depository
receipts in respect thereof, which shares of stock (or depository
receipts in respect thereof) or depository receipts at the
effective date of the merger or consolidation will be either listed
on a national securities exchange or held of record by more than
2,000 holders;

c. Cashwin lieu. of fractional shares or fractional depository
receipts described in the foregoing subparagraphs a. and b. of
thisgparagraph or

a

d. Aay cempination of:the shares of stock, depository receipts

i
| #

and gashiin Iie"u.uof fr\:{act'ional shares or fractional depository

receipts desc’n‘bed in théﬂfo‘r-‘egoing subparagraphs a., b. and c.
."" ]
-'.I."_.

T A4

il 5

(3) In the evenf all ofrrrre stock of a subsidiary Delaware

H

of this paragraph

Corporat|on party to a merger effected under § 253 of this title is not

owned by the parent corporation |mmed|a'tely prior to the merger,
appraisa_l_ rights shall"be available for the_i_shares of the subsidiary
Delaware €orporation.

Any| conparation. may provide in its/certificate of incorporation that
appraisal rights undegthis section shall be available for the shares of
any/¢lass orlseries of ifs istock as a result-of an @mendment to its
certificate of incorporation, any merger or consolidation in which the
corporation is a constituent corporation or the sale of all or
substantially all of the assets of the corporation. If the certificate of
incorporation contains such a provision, the procedures of this
section, including those set forth in subsections (d) and (e) of this

section, shall apply as nearly as is practicable.
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Appraisal rights shall be perfected as follows:

(1) If a proposed merger or consolidation for which appraisal
rights are provided under this section is to be submitted for approval
at a meeting of stockholders, the corporation, not less than 20 days
prior to the meeting, shall notify each of its stockholders who was
such on the record date for notice of such meeting with respect to
shares for which appraisal rights are available pursuant to
subsection (b) or (¢) hereof that.appraisal rights are available for any
or all of the shares of theJconstituent eorporations, and shall include
in such notiee"a cepy of this section..Each stockholder electing to
demandsthe appraisaliofisuch stockholder's shares shall deliver to
the corporatien, before the taking of the vote on the merger or
consolidationy a Wr|tter1 demend for appraisal of such stockholder's
shares. Such demand Will® -be sufficient if it reasonably informs the
corporationof the rdentrty ofthe ‘stockholder and that the stockholder
intends thereby to demand’ the appraisal of such stockholder's

shares. A proxy or vdce agarrﬁzsi-“the merger or consolidation shall not

Constrtute such a demand A stockholder eleotmg to take such

aotloh_must do so by a separate written de__,r_hand as herein provided.
Within jO days after the effeclive dé_te of such merger or
consolidations. the surviving o resulting corporation shall notify each
stockholder of each/constituent corporation who has complied with
this subsection and has not voted.in favor of or consented to the
mergertor consalidation of the date that the*mergerior.eonsolidation
has become effective; or
(2) If the merger or consolidation was approved pursuant to §
228 or § 253 of this title, then either a constituent corporation before
the effective date of the merger or consolidation or the surviving or
resulting corporation within 10 days thereafter shall notify each of

the holders of any class or series of stock of such constituent
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corporation who are entitled to appraisal rights of the approval of
the merger or consolidation and that appraisal rights are available
for any or all shares of such class or series of stock of such
constituent corporation, and shall include in such notice a copy of
this section. Such notice may, and, if given on or after the effective
date of the merger or consolidation, shall, also notify such
stockholders of the effective date of the merger or consolidation.
Any stockholder entitled to/appraisal rights may, within 20 days
after the date of mailingJof such. netice, demand in writing from the
surviving.ersresulting corporation the appraisal of such holder's
sharessSuchsdemand vw'lll be sufficient'if it reasonably informs the
corporation #of £ the (ide‘rjti'tly of the stockholder and that the

stockhalder Jintends lher;.by to demand the appraisal of such

[
\ ,-

holder's shares. If"'such r'foti'oe did not notify stockholders of the

effective date of-the mergé‘r»-‘o‘r-' consolidation, either (i) each such
‘ .‘f p._
constituent gorpofation sHé_'_FI_f‘sgnd a second notice before the

effective date of the mergejf_%)f.consolidation notifying each of the

5 J 4y g
. o gy

holdess of a-ny-— class ‘or series of stogk of such constituent

Corri_qfr;etion that are entitled to appraisal rl"ghts of the effective date
of the ;merger or consolidation or (ii) Ehe surviving or resulting
corporationsshall send suchgassecond notice to all such holders on
or within 10 days after such.effective date; proyided, however, that
if such second notice is sent maore than 20 days, following the
sending of the first notice, such second haotice need only be sent to
each stockholder who is entitled to appraisal rights and who has
demanded appraisal of such holder's shares in accordance with
this subsection. An affidavit of the secretary or assistant secretary
or of the transfer agent of the corporation that is required to give
either notice that such notice has been given shall, in the absence

of fraud, be prima facie evidence of the facts stated therein. For
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purposes of determining the stockholders entitled to receive either
notice, each constituent corporation may fix, in advance, a record
date that shall be not more than 10 days prior to the date the notice
is given, provided, that if the notice is given on or after the effective
date of the merger or consolidation, the record date shall be such
effective date. If no record date is fixed and the notice is given prior
to the effective date, theirecord date shall be the close of business
on the day next preceding the day.on which the notice is given.
Within  120=days afterJ the ~efiective date of the merger or
consolidationy the-_surviving - or “resulting corporation or any
stockholder who has corqplied with subsections (a) and (d) of this
section.nereof apd wh{o is‘wot'hervvise entitled to appraisal rights, may

commenge an appraisal pEoceeding by filing a petition in the Court

[
\ ,-

of Chancery deman'aing a %ietérmination of the value of the stock of
all such stockholders: Notw}thstanding the foregoing, at any time

" a p._
within 60 days after the effec'f_f_v_‘.é! date of the merger or consolidation,
) ‘ -2 A4

any stockholder who-has no@é&menced an appraisal proceeding

or joined that proceeding as a named parly shall have the right to

withdf;a_‘j\i;v such stockholder's demand for ap}@_ﬁaisal and to accept the
terms off_ered upon the merger or consql.idation. Within 120 days
after thed'effective date ofithe merger or consolidation, any
stockholder who has complied with the requirements of subsections
(@) and (d) of this section hereof, upon written request, shall be
entitledy to| receive from 'the |cofporation sdrviving: the' merger or
resulting from the consolidation a statement setting forth the
aggregate number of shares not voted in favor of the merger or
consolidation and with respect to which demands for appraisal have
been received and the aggregate number of holders of such shares.
Such written statement shall be mailed to the stockholder within 10

days after such stockholder's written request for such a statement is
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received by the surviving or resulting corporation or within 10 days
after expiration of the period for delivery of demands for appraisal
under subsection (d) of this section hereof, whichever is later.
Notwithstanding subsection (a) of this section, a person who is the
beneficial owner of shares of such stock held either in a voting trust
or by a nominee on behalf of such person may, in such person's own
name, file a petition orirequest from the corporation the statement
described in this subsection.

Upon the filing.of any sg}ch petitionsby a stockholder, service of a
copy thereef*shall .be | made upon. the surviving or resulting
corporation, which shall within 20 days after such service file in the
office afrthe Registerain CNhe_ncery in which the petition was filed a

duly vegifieds list coniain"mg the names and addresses of all

i
| #

stockholders who ha{ve dem:fan'ded payment for their shares and with

whom agreements e's {0 the 'value of their shares have not been

|

reached by the suwlvmg or res‘hltlng corporation. If the petition shall

be filed by the surwvmg or reteemng corporation, the petition shall be

acoompanled by such a duIy ver|f|ed list. The Register in Chancery,

if so ordered by the Court, shall give not|ce of the time and place
fixed forh_t_he hearing of such petition by reg_istered or certified mail to
the surviving=or resulting corparation and to the stockholders shown
on the list at the addresses therein stated. Such. notice shall also be
given by 1 or more publications at least 1 week before, the day of the
hearings, inla newspaper of general circulation published in the City
of Wilmington, Delaware or such publication as the Court deems
advisable. The forms of the notices by mail and by publication shall
be approved by the Court, and the costs thereof shall be borne by
the surviving or resulting corporation.

At the hearing on such petition, the Court shall determine the

stockholders who have complied with this section and who have
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become entitled to appraisal rights. The Court may require the
stockholders who have demanded an appraisal for their shares and
who hold stock represented by certificates to submit their certificates
of stock to the Register in Chancery for notation thereon of the
pendency of the appraisal proceedings; and if any stockholder fails
to comply with such direction, the Court may dismiss the
proceedings as to suchistoekholder.

After the Court determines the stockholders entitled to an appraisal,
the appraisal proceedinnghaII be.conducted in accordance with the
rules of the=Couri of Chancery, ineluding any rules specifically
governing" appraisal ‘proceedings. Through such proceeding the
Court shall determine thejifa'i_r value of the shares exclusive of any

element of value arising. from the accomplishment or expectation of

II #

the merger or Conso'iidation'-:‘, together with interest, if any, to be paid

upon the amount'-"déterminfe‘f-d to be the fair value. In determining

F)

such fair valug, th_e'_COurt SH'e‘f_ﬂ'_f',tage into account all relevant factors.

2 h

Unless the Court in its discret] )n determines otherwise for good

Cause'§hown, i-nférésit from t-hJe' e?fe_ctive date of the merger through

the dafe of payment of the judgment shall t_ﬁ?g:_?compounded quarterly
and shaﬁjl] accrue at"8% over-the Fede[_él Reserve discount rate
(includingrany surcharge) as; established from time to time during
the period between the effective date of the merger and the date of
payment of the judgment. Upon application by the surviving or
resulting corporation or by any stockhalder-entitledito jparticipate in
the appraisal proceeding, the Court may, in its discretion, proceed
to trial upon the appraisal prior to the final determination of the
stockholders entitled to an appraisal. Any stockholder whose name
appears on the list filed by the surviving or resulting corporation
pursuant to subsection (f) of this section and who has submitted

such stockholder's certificates of stock to the Register in Chancery,
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if such is required, may participate fully in all proceedings until it is
finally determined that such stockholder is not entitled to appraisal
rights under this section.

The Court shall direct the payment of the fair value of the shares,
together with interest, if any, by the surviving or resulting corporation
to the stockholders entitled thereto. Payment shall be so made to
each such stockholder, in the case of holders of uncertificated stock
forthwith, and the case off holders of shares represented by
certificates upon. the surgander fo.the corporation of the certificates
representingssuch.stock. The Court's.decree may be enforced as

other deereesqin ihe Cou‘lrt of Chancery may be enforced, whether

i
such suviving or resulting corporation be a corporation of this State

or of anystate. )

[
\ ,-

The costs/of the préceedin‘:_g may. be determined by the Court and

taxed upon the -parties aé‘»-‘the Court deems equitable in the

‘ 4 p._
circumstances. Upon appli(':‘_é‘t]bq of a stockholder, the Court may

order all or a por-fibn' of the exp?—:jhses incurred by any stockholder in

conneetion with the appraisal _proceeq.ing, including, without

Iimita'tjé;n, reasonable attorney's fees and th_e fees and expenses of
experts,;_to be charged pro rata against t_he value of all the shares
entitled toan-appraisal.

From.and after the effective date of the merger or consolidation, no
stockholder who hass demanded appraisal rights,as provided in
subsection (d) of this!section shall be entitled to vote such stock for
any purpose or to receive payment of dividends or other
distributions on the stock (except dividends or other distributions
payable to stockholders of record at a date which is prior to the
effective date of the merger or consolidation); provided, however,
that if no petition for an appraisal shall be filed within the time

provided in subsection (e) of this section, or if such stockholder shall
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> J
deliver to_thessurviving or resulting eorporation a written withdrawal

of such.stockhelder's demand for an appraisal and an acceptance
|
of the im€rger or consolidation, either within 60 days after the

effective gydate of /the. mé;ger or consoelidation as provided in

subsection (e) of this sectic'ign ‘or thereafter with the written approval

dad

of the corparation,‘then the_ﬁghtof such stockholder to an appraisal
’ £ 4

shall cease. Notwithstanding"f_h’e foregoing, no appraisal proceeding

in the Court of Chancery shall be dismissed as to any stockholder

o

without, the ahb?bVéI of thé’“é&;ﬁ, and such approval may be

condi_tiﬁined upon such terms as the Cod‘f_t_'.deems just; provided,
howeve[-_ that this provision shall not ’éffect the right of any
stockholder who has not commenced an appraisal proceeding or
joined that proceeding as. a named party .to withdraw such
stockholder's demand-for appraisal_and to accept the terms offered
uponithel merger or consolidation within 60- days aiter-the effective
date of the merger or consolidation, as set forth in subsection (e) of
this section.

() The shares of the surviving or resulting corporation to which the
shares of such objecting stockholders would have been converted
had they assented to the merger or consolidation shall have the
status of authorized and unissued shares of the surviving or resulting

corporation.
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Pinto R. and Douglas M. Branson,_Understanding Corporate Law, second

edition (LexisNexis, 2004), pp. 259 - 260.
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Robert W. Hamilton, _The law of Corporations in a Nutshell, second edition (St.

Paul, Minn. West Publishing Co., 1987), p. 428
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1. Member States shall ensure tfmat foIIownga bid made to all the holders

of thqgﬁeree company's securities for all Qf_jheir securities, paragraphs

2t05 a;_bly. i
2. Member States shall ensure that an offeror is able to require all the
holders of the remaining securities to'sell him/her.those securities

at' a fair price. Member States shall introduce that right in one of the

following situations:

(a) where the offeror holds securities representing not less than 90 %
of the capital carrying voting rights and 90 % of the voting rights
in the offeree company, or

(b) where, following acceptance of the bid, he/she has acquired or
has firmly contracted to acquire securities representing not less
than 90 % of the offeree company’s capital carrying voting rights

and 90 % of the voting rights comprised in the bid.
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nber States may set a higher threshold

nipa : raph 2 has been reached.
4, If the offeror , > se.the right of squeeze-out he/she shall do

so within three m S—C e 0 ‘of the time allowed for acceptance of

‘vf:' is guaranteed. That price

shall take the sa 0 sider@on offered in the bid or shall

be in cash. Member States gnay provide that cash shall be offered at

ﬂau%’%‘ W E wlﬁlrWEwlq\sﬂ ‘@ in both of the cases

r erred toin paragragh 2(a) and ( k&the con&derat&} offered in the bid
QA HRIAFIATDNBA G oveve
offeror has acquired securities representing not less than 90 % of the
capital carrying voting rights comprised in the bid. Following a
mandatory bid, the consideration offered in the bid shall be presumed to

be fair.
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979 Right of offeror to buy out minority shareholder

(1)

()

()

Subsection (2) applies in a case where a takeover offer does not relate to
shares of different classes.
If the offeror has, by virntue of acceptances of the offer, acquired or

unconditionally contracted to acguire—

(a) not less than 90% in value of.ihe shares to which the offer relates,
v
and
(b) inwa case where the shares to which the offer relates are voting
\

sharesginot less than 90% of the veting rights carried by those

shares, he may. giv}, notice to the holder of any shares to which

thel offer, f’élates .ANhICh the offeror has not acquired or

dad

uncenditionally cont_récted to acquire that he desires to acquire
‘ .‘f '3

those shares. —

, “ers

Subsection (4) abplies in-a cas_-e’\;vhere a takeover offer relates to shares

5 J 4y g
g

of different classes. -

If the'__;g‘j):fferor has, by virtue of acceptanoi‘@_éﬂ of the offer, acquired or

uncondit:i_onally contracted to acquire— |

(a) not'less than 90% in value of the shares of any class to which the
offer relates, and

(b) in a case where the shares_of that class are ,voting shares, not
less than 90% of the voting rights; carried™by those shares, he
may give notice to the holder of any shares of that class to which
the offer relates which the offeror has not acquired or
unconditionally contracted to acquire that he desires to acquire
those shares.

In the case of a takeover offer which includes among the shares to which

it relates—

(a) shares that are allotted after the date of the offer, or
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(b) relevant treasury shares (within the meaning of section 974) that
cease to be held as treasury shares after the date of the offer, the
offeror's entitlement to give a notice under subsection (2) or (4)
on any particular date shall be determined as if the shares to
which the offer relates did not include any allotted, or ceasing to
be held as treasury shares, on or after that date.

(6) Subsection (7) applies

. T,@g of a notice under subsection (2)

y which the offeror, or an

(a) the requi

acquire subject to conditions

e contract has not become

parag raph‘t@f

'y
= :,./n-‘;‘-* Ah

k:_)Lm relation to shar@s_faﬁ_ﬁ?} paragraph, the words “by

Qmui-tted .

(8) Where— & o,

@u&@%mwmm

during the period begmnmwnh the date of&be offer and ending

q ‘W’] 3 \&ﬂtﬁ%ﬁl WVEdFIEN] B8 for

acquires or unconditionally contracts to acquire any of

¥
- =

the shares to which the offer relates, but

(ii) does not do so by virtue of acceptances of the offer, and
(c) subsection (10) applies, then for the purposes of this section

those shares are not excluded by section 977(1) from those to

which the offer relates, and the offeror is treated as having
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acquired or conftracied to acquire them by virtue of
v
acceptances . of the offer.
(9) Where— :

i
(a) aftakeover offer is made,

(b) duringfthe pefiod b:e,ginning with the date of the offer and ending

whén the foffer.can J_hol'jlonger be accepted, an associate of the
offegor acquires or u_hconditionally contracts to acquire any of the

shareg to which the offet.relates, and
i il
(c) subsection{40) applies, then for the purposes of this section

those shares are not excluded by section 977(2) from those to

73 f'vﬁich the offer relates.
(10)  This subé_,ection applies if— |

(a) athe.time the sharesyare acquired or contracted to be acquired
as mentioned in 'subsection (8) or (9) (as the case may be), the
value of thesconsideration for which they, are acquired or
contractedto be acquired (“the /acquisition“consideration”) does
not exceed the value of the consideration specified in the terms
of the offer, or

(b) those terms are subsequently revised so that when the revision is
announced the value of the acquisition consideration, at the time
mentioned in paragraph (a), no longer exceeds the value of the

consideration specified in those terms.



84

1 % ya a o 1 * v o o o dl
LARILARUNINAURRIN19a LEaNEAINaT9 Tneums 980 LLE’Wﬁ’]‘Vi‘L&G’W‘VIﬂﬂLﬂIILL"'V] L\‘i‘ﬂ‘hli‘ll A

980 Further provision about notices given under section 979

A notice under section 979 must be given in the prescribed manner.

No notice may be given under section 979(2) or (4) after the end of—

(a) the period of three months beginning with the day after the last day on
which the offer can be aceepted, or

(b) the period of six months beginning with the date of the offer, where that
period ends«earlier and _tjhe offer is-one to which subsection (3) below
applies.

(3) This subsection'applies th an offer if the time allowed for acceptance of
the offewiS nat'geverned bL_y flules under section 943(1) that give effect to
Article 7 of the TakeO\}ers D:Lréctive.

In this subsectionthal Takeovers D"_ire"ctive” has the same meaning as in section

dad

943, il 7 4

’ 44
At the time when the offerorfirst givésf_"a notice under section 979 in relation to an
offer, he must send to the company—=

i .
g™y =

gl

(a) a copysof the notice, and

(b) a sta'f[g;tory declaration by him in the presr‘('j,_r'.iv‘bed form, stating that the
Conditioﬁ_s for the giving of the notice are s?tisfied.

Where the offeroris a.company (whether or not a company within the meaning of

this Act)'the statutory.declaration must be'signed by a director.

A person commits an offencedf—

(@) he failsito send ‘a copy ofla notice or a statutory déclaration as required
by subsection (4), or

(b) he makes such a declaration for the purposes of that subsection knowing
it to be false or without having reasonable grounds for believing it to be
true.

It is a defence for a person charged with an offence for failing to send a copy of

a notice as required by subsection (4) to prove that he took reasonable steps for

securing compliance with that subsection.
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(8) A person guilty ofi@n offence under this section is liable—
|
(a) on convietiongonsindictment, to imprisonment for a term not exceeding

two yearsior afine (or“ both)s,

(b) on summary conviction~

i

(i) in England{and Waleé-,' to imprisonment for a term not exceeding

- A/
twelve months or to a fine not exceeding the statutory maximum
P 75l
(or both) and, for continued contravention, a daily default fine not

_exceedihé one-fiftieth of the statutory=maximum;

(i) | ~in Scotland or Northern Ireland, té"[[hprisonment for a term not
é_xceeding six months, or 10 a fine not exceeding the statutory
maximum (or both) and, for continued contravention, a daily

default fine not exceeding one-fiftieth af the statutory maximum.

981 (Effect of noticewunder section 979
)] Subject to section 986 (applications to the court), this section applies
where the offeror gives a shareholder a notice under section 979.
(2) The offeror is entitled and bound to acquire the shares to which the
notice relates on the terms of the offer.
(3) Where the terms of an offer are such as to give the shareholder a choice
of consideration, the notice must give particulars of the choice and

state—
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(a) that the shareholder may, within six weeks from the date of the
notice, indicate his choice by a written communication sent to the
offeror at an address specified in the notice, and

(b) which consideration specified in the offer will apply if he does not
indicate a choice.

The reference in subsection (2) to the terms of the offer is to be read

accordingly.

Subsection (3) lies %r ot any time-limit or other conditions

applicable te Ol eﬁh of the offer can still be complied

immediately—
(a) send.a copy of the notice to the company, and

ﬂ u El/at%fy\% %%&J\ﬂcﬂ @ranon for the shares to

which the notige relates.

q W%ﬂ ’&ﬂ @wado%’]o’ah% H '}@e be allotted by

the offeror, the reference in paragraph (b) to the transfer of the
consideration is to be read as a reference to the allotment of the shares
or securities to the company.

If the shares to which the notice relates are registered, the copy of the

notice sent to the company under subsection (6)(a) must be
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accompanied py an instrument of transfer executed on behalf of the
|
holder oiithe shaies by a person appointed by the offeror.

On receipt ofithat inét[umé,nt the company must register the offeror as

the holder.of those éhares. J

dad

4

(8) If the sharesto which the noticerelates are transferable by the delivery of

f L1
warrants or other instruments; the copy of the notice sent to the company
1 o= 22 M4

under subsectior (6}ta) must:b’e,’ accompanied by a statement to that

15
o
gl

effects \

On ré{féipt of that statement the companj}’__ﬁﬁust issue the offeror with
warrants-_or otherinstruments in respect of the shares, and those already
in issue ingrespect of the shares become void.

9) The lcompany. must holdlany money or other consideration received by it
under subsection (6)(b) on trust for the person who, before the offeror
acquired them, was entitled to the shares in-frespect of'which the money
or other consideration was received.

982 contains further provision about how the company should deal with

such money or other consideration.
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986 Applications to the court

(1)

Where a notice is given under section 979 to a shareholder the court

may, on an application made by him, order—

(a) that the offeror is nat entitled and bound to acquire the shares to
which the notice relates,.or

(b) that-the terms og whiefl _the offeror is entitled and bound to
acquirethe.shares shall be such as the court thinks fit.

An applieationwnder subsection (1) mustbe made within six weeks from

the dateson which the notipg_ referred to in that subsection was given. If

an application ta'the bgurtlr;der subsection (1) is pending at the end of

that period, section-'§81(6) -Illlfgioés not have effect until the application has
been disposed of k' ; “

Where a shareholder‘exero@és*hm rights under section 983 in respect of
any shares held by hrm the cour;;nay, on an application made by him or

the offeror order that the terms on WhICh the offeror is entitled and bound

to acquare the shares shall be such as the Court thinks fit.

On an apphcatnon under subsection (1) or (»_3)—

(a) the' court may not require consideration of a higher value than
that specified in/the terms of the offer (‘the offer value”) to be
given for the shares to which the application, relates unless the
holder of the shares shows that the offer valug would be unfair;

(b) the court may not require consideration of a lower value than the
offer value to be given for the shares.

No order for costs or expenses may be made against a shareholder

making an application under subsection (1) or (3) unless the court

considers that—

(a) the application was unnecessary, improper or vexatious,

(b) there has been unreasonable delay in making the application, or
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(10)

(c) there has been unreasonable conduct on the shareholder’s part
in conducting the proceedings on the application.

A shareholder who has made an application under subsection (1) or (3)

must give notice of the application to the offeror.

An offeror who is given notice of an application under subsection (1) or

(3) must give a copy of the notice to—

(a) any person (other then the applicant) to whom a notice has been
given.under sectign 979:

(b) any.person.who hés exercised.his rights under section 983.

An offerer*whe*makes an application ‘under subsection (3) must give

notice oiithe application to—

4

(a) amy pgrsen to V\_/horﬁ,a notice has been given under section 979;

(b) any person Who hasﬁ{ei"ercised his rights under section 983.

dad

Where a takeover.ofier has:‘--hot‘.been accepted to the extent necessary
‘ .‘f '3
for entiting the offeror to give.notices under subsection (2) or (4) of
: sty

section 979 the 'k':'ourt may, m‘én application made by him, make an

order-authorisi-r{gj_-hi:m to g>i\*/é-1'r.1£):[ices under that subsection if it is

satisfi_g_‘fél that— ‘_

(a) the offeror has after reasonable enquiry been unable to trace one
orgmore of the persong holding shares to which the offer relates,

(b) the requirements of that subsection would have been met if the
person, or all the persons, mentioned in paragraph (a) above had
accepted the offer, and

(c) the consideration offered is fair and reasonable.

This is subject to subsection (10).

The court may not make an order under subsection (9) unless it

considers that it is just and equitable to do so having regard, in

particular, to the number of shareholders who have been traced but who

have not accepted the offer.
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