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THE GERMAN CODE OF CRIMINAL PROCEDURE
FIRST TITLE

PUBLIC CHARGE

1517. Initiation of Proceeding by Preferxring Charge
The opening of a judieial investigation‘:presupposes the
preferring of a charge.
1The term 'judicial investigation” as used in this provision
includes botlh "judicial investigation"under 178 et seq and
the "main®procéeding" /| under , 198 et seq.
152, Proéecution, Principle of Legality
l. To prefeér the public charge is the function’of the

prosecution:
11. Except as otherwise provided by law, it is obliged to take

action in case of all acts which are punishable by a court
and capable of prosecution, so far as there is a sufficient

factual bvasis,

152a. Prosecution of Legislators
Provisions of state law concerning the conditions under
which a craminal-prosecution-may-be-initiated or continued

against menbers of a legislative body are also operative with

respect to the other states of the Federal Republic of Germany

and the Eederal Republic

153. Non=prosecution~ingCase; ofyMinor Matters

1. Petty offenses are not prosecuted if the guilt of the
actor is minor, unless there is a public interest in
obtaining a judicial ‘decision,

1i, If ig case jof a minor crime the guilt of the actor is
insignificant and if the public interest does not require
‘'enforcement, the prosecution\may terminate the proceedings,
with consent of the court competent for the decision on

opening the main proceeding,
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111. If the public charge has already been preferred, the
court may at any stage of'the proceedings terminate
them, with the consent.of the prosecution and after
hearing the person chargeds the order is not subject
to attack.

15%a. Withholding of Publie Charges

l, If the conditions prevail under which the court could refrain
from imposing punashment the prosecution may, with the
consent of the court which would be competent for the main
trial, refraifi foom preferring the public charge.

J1. If the charge has already been preferred the court can,
with the comsent of the prosecution and the person charged,
discontinue the proceeding.at any time before the main

trial has commenced.

153b. Non-prosecution of Achs Committed Abroad
The prosecution caun refrain from prosecuting an act:

1. which a German citizen has committed abroad,

2. which a foreigner has committed abroad or which he has
committed within, Germany on @ foreign ship or aircraft,

3., if a punishment has already been executed abroad against
the ACCUSEI—Eol—bhomaot-and—it-the—punistmént to be
expectéd in Germany would be negligible after credit is

given for the punishment imposed abroad.
153c. Withholding of Charges as to Criminal Acts Committed Abroad

1. (If &he proceeding involves'any of (the' following offenses:

1. ‘endarigering the state pursuant to 90 to 93.cof the
Criminal Code,

2% treason jagainst-the state jpurswant, to 5 #100sto0400e of
the Criminal Code;

3. offenses against the defense of the nation pursuant to

109f, 109g of the Criminal Code,

4. participation in prohibited associations, which pursue
political purposes, pursuant to - 128 to 129a of the
Criminal Code, * 47 in conjurction with 42 of the Llaw
Concerning the Federal Gcnstitutioham,ﬂourt,
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5. failure to report treason against the state pursuant to 138

of the Criminal Code,

the Federal Attorney-General may with the consent of the High
Federal Court of Ordinary Jurisdiction refrain from preferring the
public charge because of such an acty if the actor subsequent to
the act before he has learned of the detection thereof, has
contributed to averting danger to the security of the Federal
Republic of Germany or.to dits constitutional order. The same
applies if the aetor has made such a contribution by disclosing
after the act suchiknowledge as-he has about such act concerning en
endeavours involving treason against or endangering the state.

11. The same applies with respect to the offenses specified in
subsection 1, clauses 2, 3 and 5, insefar as carrying out the
proceeding would impair the security of the Federal Republic of
Germany beyond the danger -invelved in the act iiself.

111, If the charge has already been preferred the High Federal
Court of Ordinary Jurisdiction can with the consent of the Federal
Attorney~General discontinue the proceeding if the requirements of

subsections I or 11 are met.
154, Unimportant Collateral Offenses

1, Preferxring the public charge may be refrained from if the
punishment or me@sure of prevention and reform inl which the
prosecution might result is negligible as compared to a punishment
or measure of security and reform which has been imposed upon the
~accused by finall judgment oxr 'which he has to expect)for another act.

11, If the ‘public charge has already been.preferred the court
can, upon motion of the prosacution; provisionally discontinue the
proceeding. atwany.siage.mthercofs

111. If the, proceeding has .been provisionally discontinued in vi
view of a punishment or a measure of security and reform imposed
by final judgment for another act, the proceeding may be resumed,
if the punishment or measure of security and reform as imposed by
the final judgment is subsequently deprived of its effect,

unless prosecution is barred by lapse of Hime.
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IV, If the proceeding has been provisionally discontinued in
view of“a punishment or measure of security and reform to be
expected-because of another act, it may be resumed within three
months after finality of the judgment rendered in connection with
such other act, unless prosecution is barred by lapse of time.

V. If the court has provisionaldy.discontinued the proceeding,
an order of the court is required to resume the proceeding.

154a, Eliminatiocn of Insigniﬁicant Matters

I. If individual separable parts of an act, or some of several
violations of law, committed by one and the same act, do not matter
much as far as the expected punishment or measure of prevention and
reform is concernedy the prosecution may limit the enforcement to
the reﬁaining parts of the act or the remainder of the violations
of law. The limitation shall be made a matter of record.

11. After filing of the charge sheet the court may make this
limjitation at every stage of the proceeding, with the consent of
the prosecution,

111, At every stage of the proceeding the court may re-introduce
the eliminated parts of the act or vielations of law into the
proceeding. A motion by the prosccution for re~introduction shall
be granted. If eliminated parts of an act are re-introduced, 265,
subs. 1V, shall“apply correspondingly.

1V, During the preliminary judicial investigation the powers
listed in subs. 11 and 111 inhere in the investigating judge.

154b, Extradition and Expulsion
1. The preferring of, the public. charge may be.refrained from
if the accused,is extradited to a foreign government because of
the act, ‘

11, The same applies if he is extradited to a foreigh-government
because of another act and if the [punishment or measure o0f preven-
tion and reform in which prosecution in Germany may result is
negligible in view of the punishment or measure of prevention and
reform which has been finally adjudged against him abroad or which
he has to expect there.

111. The preferring of the public charge may also be refrained
from if the accused is expelled from the area where this federal law

is in force,



1V. If the public charge has already been preferred in cases
under subsections 1 “p 111, the court provisionally discontinues the
proceeding upon motion of the prosecution. 154, subs. 111 to V
applies correspondingly with the provisg that the period of limitapion

in subsection 1V is one year.
154¢c. Victim of Coercion er Extortion

If coercion or extortion was committed by means of threats
to reveal an offense, the prosecution may refrain from prosecuting
the act the revelation of which was threatened, unless atonement is

indispensable in view ofi the sSeriousness of the act.

154d, Decision of a Collateral Issue Involving Civil Law or Admin-

isnative Law

If preferring the public charge for a minor crime depends on
the adjudication of a guestion which must be determined accﬁrding
to civil law or administrative,law, the prosecution may fix a period
for having the question decided in a contentious civil proceeding or
in a contentious administrative proceedinge. The person having
reported the punishable act shall be notified hereof. After said
period has expired without avail the prosecution may discontinue
the proceeding.,

155. Limits of the Investigation

1. The investigation and decision extend only to the act -
designated in the charge and to the persons accused in the charge.

1l. Within these'limits the courtsiare authorized and obliged
to act independently; in particular, in applying the criminal law,

they are not. bound by the motions made.

156, Withdrawal of the Charge
The publie charge cannot be withdrawn after the preliminary

judicial investigation or the main proceeding has been opened.

* 157. Definition of the Terms "Person Charged" and "Defendant"
As used in this law:
a person charged is an accused against whom the public charge

has been preferred,
a defendant is an accused or a person charged with respect to
whom the main proceeding has been opened.
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FIRST TITLE
PRIVATE CHARGE

374, Permissibility. Right to Prefer Charge

1, Without previously calling upon theuprosecution, the injured
person may by private charge prosecutes
1. the minor crime of breach of domestic peace in a case under
12% of the Ceiminal Codej

2. the minor crimes offinsult| in cases under 185 to 187a and
189 of the Criminal Code, unless one of the political bodies
specified in 197 jwas insulted;

3. the minor crimes jof/ bodily injury in cases under 223,223a
and 230 of, the [Criminal-Codey

4, the minor crime of threatening in a case under 241 of the
Criminal Co@e; ,

5. the minor crime of wiolating the secrets of others in a case
under = 299 of the Criminal Code;

6. the minor crime of damage to things in a case under 303 of
the Criminal Code;

7. all minor crimes-punishable pursuant to the Law Against
Unfair Competition;

8. all violations of literary, artistic and Commercial copyright
so far as_they are punishable as minor crimes.

11. The same privilege belongs to those in whom pursuant to the
criminal laws the authority is vested independently to move for
punishment. ’

111. If the injured person has a legal representative, the
privilege %6 prefer the private charge is exercised by him and if
corporations, companies and other associations of personsy .who may
sue as such in c¢ivil litigation, are the injured party, such
privilege is exercised by the same persons by whom they are

represented in civil litigation.

375. Several Persons Entitled to Prefer Charge
1. If several persons are entitled to preter the private charge
because of the same punishable act, each of them is independent of

the other with respect to the exercise of this privilege.



11. However, if one of the persons so entitled has preferred
the private charge, the others are only entitled to join in the
initiated proceeding in the state in which ?t is pending at the
time such joinder is declared.

Ny 111, Every decision made in the ease itself is effective in
favor of the accused also with respect tosthose persons entitled

to prefer the private charge who have not done so.
376. Preferring Public Charge

With respect to' the punishable acts specified in 374 the
public charge is' preferred by the prosecution only if such is in

the public interest.

377, Participation of the Prosecutor Assuming Control of Case
1. The prosecutor is not'obliged to participate in a proceeding
initiated by private charge. The court submits the files to him if
it deems necessary that he assume control of the case,

1l. At any stage of the proceeding before the judgment has
become final, the prosecution can, by express declaration, also
assume control of the case. Initiating a proceeding to review consti~
tutes assumption of control of the case.

111, If the.prosecution assumes control of thg case, the further
procedure is governed by the provisions set forth in the Second
Title of this Book, concerning the joinder of the injured person

as intervener.
378. Assistance and" Representation<of the Private Prosecutor

The private prosecutor may appear with the assistance of an
attorney-at-law or he may have an attorney-at-law, provided with
a written power of attorney, represent hims In the latter-case,
gervice on the private proseculor may be made with legalieffect by
serving the attorney. The provisions of 1465 , subs. 11, and of 218,

subs. 11., apply correspondingly.
379, Furnishing Security, Pauper's Right

ls The private prosecutor shall furnish security for the

costs that will probably be incurred by the accused, under the same
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conditions under which the plaintiff in civil litigation has to
furnish security for the costs of the proceeding upon demand of the

defendant,

11. Security shall be furnished by depositing cash or bonds.

111, With respect to the amount 6i‘the'Security and the period
within which it shall be furnished as well as with respect to
granting legal aid toewdindigents, thelfame provisions which apply

to civil litigation shallgsapply here.
379a. Advance Payment of Fees

1l. Unless the ppivate prosecutor was granted legal aid as an
indigent or unlessihe is entitled to immunity as to fees, the
court is to fix a period for the advance payment of fees pursuant
to 83, subs. 1, of the Law Concérning Court Costs; in this
connection the consequences ensuing pursuant to subseetion 111 are
to be pointed out.

1l. No judicial action shall be taken before the advance
payment is made unless a probability is shown that delay would
cause harm to the private prosecuésr which cannot be undone or

only undone with difficulty.

111, After-the-pericd-fixed pursuvant-to-subsection I has
elapsed without 2vail, the private charge is rejected. The order
may be attacked by immediate Beschwerde. The order shall be vacated
by the court which has made it on-its own motion if it becomes

clear that  the payment has been made Within_the period fixed,
380. Reconciliation

1. In case of breach of domestic peace,ﬁ insult, simple
intentional vodily dngjury ©r negligent Yodilylinjuryy threaténing,
damage to things,: and violation/of secrets (of others, it is
permissible to prefer the charge only after reconciliation has
been unsuccessfully attempted before a reconciliation agency to be
designated by the deparment of justice of the state. The private
prosecutor shall submit a certificate to this effecl along with

the charge.
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1l. The department of justice of the state can provide that
the reconciliation agency may make its action dependent upon an
adequate advance payment of costs.

111. The provisions of subsections l'and 11 do not apply if the
official superior is entitled to make a ' motion for prosecution

pursuant to 196 or 222, subs.. 111 of the Criminal Code.

IV. If the parties do.not reside in the same municipal district
an attempt to reconcile may be dispensed with pursuant to specific

regulations made by the departument of justice of the state.
381. Preferring the Charge

The charge is preferred orally, to be recorded by the court's
office or by filing a charge .sheelt. The charge shall comply with
the requirements set forth in 2004 subs. 1., Two copies shall be
submitted together with the charge sheet,

382, Communication of the Gharge

If the cﬁarge has been properly preferred, the court communi-
cates the charge to the accused, fixing & period within which to

reply.
" 383, Opening Order. Rejection. Discontinuance

l. After the-reply of the accused has been received or after
the period has elapsed, the court decides whether. to open the main
proceeding or whether to reject the charge pursuant to the provisions
which are @pplicable t6) alicharge (directly préferred by ithe
prosecution. In{the order openhing the(main proceeding the court
specifies the defendant and the act pursuant to 200, subs. 1,

sentence. 1.

11."If the guilt of (the actér, is minor,  the court can
discontinue the proceeding. This discontinuance is still permissible
during the main trial. The order may be attacked by immediate

Beschwerde.
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384, Further Procedure

1, The further procedure is governed by the provisions made
for the procedure in case the public charge has been preferred,
However, measures of prevention and néform may not be ordered.

11. 243 shall apply with the prowiso, that the presiding j
judge reads the order opening the main proceeding.
111, Without prejudice te 244, subs. 11, the court
determines the extent of the rveception of evidence.
IV. The provisiens of / 265, subs. 111, concerning the right ]
to ask for a postponement of the main trial, shall not be applied.

Ve A proceeding imitiated by private charge cannot be tried

at the same time with a proceeding initiated upon public charge

before the Jury Court,

385. Position of the Private Prosecutor. Summons. Inspection

of Files

1, So far as the presecution must be called in and heard in
a proceeding initiated by public charge, the private prosecutior
shall be called in and lieard. in the proceeding initiated by private
charge. All decisions which are made known to thel prosecution in
the former case-shali-be-made-known-to-the privalte prosecutor in
the latter.
1l. However, summonses issued upon judicial order are not
served by the prosecution, but by the court's office.
111l. There must‘be a period of at least one week between the
service of the private prosecutor's summons® for the main trial
and the day of such madin trial.
1V. The private prosecutor can exercise the right td inspect
files only through an ‘attorneys
Vo In the cases' of' “15ka, its subs. 111, sentence 2. shall
not apply.’
V1. In Revision proceedings a motion of the private prosecutor
pursuant to 349, subs. 11, is not necessary. 349, subs. 111,
shall not apply.
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386. Summoning Witnesses and Experts

1. The presiding judge of the court determines what persons
are summoned as witnesses and experts/ for the main trial.
11. The private prosecutor and the defendant have the right

to summon persons directly.
387. Appearance and Representation in the Main Trial

1. At the main trial the defendant may also appear with the
assistance of an attoranéy-at-law or he may be represented by subh
an attorney on the basis of a written power of attorney.

11. The provisions of 139 apply as to the attorney of the
private prosecutorgé@nd the attorney of the defendant.

111, The court is authorized to order the personal appearance
of the private prosecutor as well as the defendant and is also

amthorized to have thd defendant brotght before it.
388, Counter Charge

1. If the injured person has preferred the private charge,
the accused can, until the completion of the closing arguments
( 258) at first instance, move for punishment of thg private
prosecutor by way of a counter charge if he alsc has been injured
by said private prosecutor by a minor crime which is<subject to
prosecution by private charge and which is commected. with the
minoxr crime constituting the subject matter of the charge.

11, If the private‘prosecutor is net the injured person ( 374,
subs,1l), the accused may prefer the counter charge against the
injured person. In this case service of the counter charge on the
injured person and his summons gto the main trial are necessary
unYess(theCoutitericharge is preferredidtring thé) main triZl in
the presence of the injured persons

I11l. The charge and the counter charge shall be adjudicated
at the same time. ¢

1V, The withdrawal of the charge is of no effect on the

proceeding concerning the counter charge.
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389. Judgment Discontinuing Proceeding

1, If, after hearing the matter, the court finds that the
facts which are to be deemed proved comsipitule a punishable act
to which the procedure prescribed in this Title is not applicable,
it shall, by judgment which must specify said facts, discontinue
the proceeding.

11. In this case ther'regcord shall be communicated to the

prosecution,
390. Private Progecutor's Means of Review

1. The private prosecutor is entitled to the means of review
to which the prosecution ds entitled in the proceeding initiated
by preferring the public charge. The same applies with respect to
the motion for re-opening of the proceeding in the cases under

362. The provisions of . 301 shall be applied to the means of
review of the private prosecutor.

11, The private prosecutor mey make motions on Revision and
motions for re-opening of é proceeding terminated by final judgment
only by a writing signed by an attorney-at-law.

111l. Submission and transmittal of the files as prescribed
in 320, 321 and/ 347 is made to and by the prosecution as in the
proceeding initiated by public charge. The servicé of papers on
Berufung and Revision on the opponent of the person having initiated
the proceeding to review is effected by,the court's office,

1V, The provisions) of/ 2794 concérning advance payment of
fees and the comseguenées of late payment apply correspoendingly.

V. The provisions of - 383, subs. 11, sentences i and 2,
concerning discontinuance.because of.insignificance, rapply-also

to ‘the Berufung proceeding. .The order is not.subject to attack.

397, Withdrawal of Charge. Failure of Private Prosecutor to
Appear, Reinstatement
1. The private charge may be withdrawn at any stage of the
proceeding. After the examination of the defendant concerning

the charge in the main trial at first instance has commeneced, said
withdrawal requires the consent of, the defendant.
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11, It shall be deemed a withdrawal of the charge in the
proceeding at first instance znd, so far as the defendant has
initiated Berufung in the proceeding at second instance, if the
private prosecutor neither appears nor is represented by an
attorney-at-law at the main trial, jor ifi he fails to appear at the
main trial or any other hearing, although the court had ordered
his personal appearancegiorsif he fails to observe a perionfixed
for him under pain®of diSconténuance of the proceeding.

111, 8o far as the privete prosecutor has initiated Berufung,
it shall in case of the afore-mentioned defaults be dismissed
immediately, provided, however, that, the provisions of 301 still
apply.

1V, The private prosecutor nay claim reinstatement to the prior
state of affairs within one week after the default under the

conditions specified in L jand b54

292, No Re-submission

The private charge, if withdrawn, may not be preferred anew.
393, Death of Private Pros¢cutorn

1. Discontifluence-oi-the-proceeding-resukis-from the death of
the private prosecutor,

11. A private charge because of iﬂéult can, however, be
continued after the death of the private prosecutor by his parents,
children\ brothers and sisters or the'spouse.

111. The continuation shall be declared to the court by the
authorized person within two months after the death of the private

prosecutor under pain of loss of such right.
394, Notification of the Accused

The withdrawal of the private charge and the death of the
private prosecutor, as well as the continuation of the private

charge, shall be made known to the accused.,
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