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BANPOT THANANUWAT: SOCIAL SECURITY TAX: COMPARATIVE STUDY ON
INCOME TAX FOR SOCIAL WELFARE ON HEALTH INSURANCE BETWEEN
THAILAND, CANADA, AND UNITED STATES. ADVISOR: AUA-AREE
ENGCHANIL, Ph.D., 228 pp.

There are two significant objectives for this research. The first objective is to study the
characteristic and formation of Social Welfare arrangement focusing on health benefits
provided by the government in Thailand as well as other foreign countries, in term of its
concept, evolution, and structure. This study will focus mainly on collection of contribution or
tax as source of fund for Social Welfare known as "Social Security Tax." The second objective is
to study the structure of Social Security Tax as currently adopted and to compare Social
Security Tax in Thailand, in particular, collection of contribution for social security fund under
Thailand Social Security Act B.E. 2535, with those in Canada and the United States, in order to
identify problem as well as to propose effective solutions.

The study has shown that the collection of contribution for social security fund under
the Social Security Act B.E. 2533 lacks of fairness under the Tax Principles since its structure
did not equally distribute tax burden according to the Ability-to-pay principle. Moreover, in term
of tax administration, the collection also lacks of effectiveness comparing to the Social Security
Tax system in the US and Health Tax System in Canada. Thus, there should be a change to the
collection of contribution for Social Security System by amending the collection structure to be
in line with equity principle. This includes tax base, rate, and calculation method in order to
make Social Security System be effectively and equally managed in term of its resources and

that to provide benefits and coverage to the people in the system majorly.

Field of Study : _Laws Student’s Signature
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Tnevialy TaseatrevzeesdilsznauresszuuniBainsuileinaazyn
° = 4 o = o @ qus o =
AuualaenguNnenIiens ienuunseazdan lunisdaiulilanudaiauuardesns
P o Py A = Yo o 9o 9@ = = P
linsadusendnefi@aniBuarfivdudoiy szuunieinsuilaazsznayldfiae

a9AlsEnaunasdu Fail

3.5.1 §IUN1H (Tax Base)

P A

Al A& A a A A A o & N
ﬂ’]uﬂ’]‘]&fﬁ@ @Qﬂ?ﬂﬂqﬂﬁ‘?ﬂmﬂﬂlmLﬂuﬁquiuﬂ’]?ﬂﬁ‘zLNuLW@qmLﬂ‘i.lﬂ’]‘];‘fLLm@g

al a9

v
o Y

a o dl ¥ o ¥ { A | d' 3 ¥ % a = ::
mummmmﬂﬂmmuum% NAaN3IAR LﬂuH@LMﬁﬂuﬁluﬂWﬁlﬂUﬂﬁ@ﬁlﬂﬂLZQEIﬂT]:I"ﬂ’]ﬂ‘J‘HHL‘ﬂ\‘I

Q

NMYUAF LN BIUe L IUUANNTLA TR NALEINITARILNTHaINTUAAZLTTIN

1) gmmﬁﬁu% (Income Base)
A Ny o A @ a A Fo = = ANy
NuiﬁuuﬂﬂLﬂu@\?'ﬂ'&qmq?ﬂmqmﬂ\‘]ﬁqqmmqﬂq?ﬂiuﬂW?L@ﬂﬂqﬂiﬂﬁmﬂ;ﬁ
P Y @ a A = o g , = ' o & R
Lummm’]ﬂmLﬂum‘ﬂmemmuwsmslumqL’J@’mu\ﬁmuuﬁmxuﬂﬂ@ MNU NEFNAmLNU

o va

A Wy o o Ao P Na yy N a
@WﬂﬁﬁuLduimuuN 2 ﬂﬁ‘gLﬂ'VW]@’]ﬂm VL@LLﬂ ﬂqﬂLQuiﬁuﬂﬂ@ﬁ??Nm’] LA ﬂ’]‘]ﬂfL\‘iu»Lmu

o

=)
o2
o)
o)
>

2) §114N19L3LNA (Consumption Base)
49

o

= a DI = = & S &
FrunEensannstFlnaliun nEensidafivainnisuanidasuiens
AuArdmFunisislnaluszuniAsegia Mall n1sdniAunEnisslinaeguuiugiuaes
a dl 1 o 0’// :// A 3| dj o aAa a 1 J = o
WWIAATIN NFnensienuatiunalurasdeumndnauludianiansetainmeniuly
nsliteaninensaanana gunminainsaesdousanllinetlsylomiaesnuiaaiasiaside
nimnduauiaulFldvsetsinald” aigunisisinandidny 1un naene  (Sales

Tax) NEHYAAIAN (Value-added tax) NHATINANA (Excise Tax) lufu

' '
o o

3) FIUAINNIA (Wealth Base)

""Robin Feldman, Consumption taxes and the theory of general and

individual taxation, Virginia Tax Review, (2002) p. 293




63

c\I/ c\I/ dldgl =2 o o dl o L) 3 (<1 a al dl dl
mwmmlumuumam Ningdau tdasanningduniuiuandanian

o = AU v @ 1 a v a o o = =
amandnAuaINn s unadan#liiduedneg §lainindduninandanisuinanuly

Anel
4) IR

Tuun9nsl nEennsanaspALLINad A s as ﬁquzmqﬂizmﬂm?ﬁ

q

Tneananlaiqadszasdinanisunaeliiduddry usdiaenisatiuayuliiifavsesiasnis

q o

o

a \ =~ Ao o < o =
@Qﬂqumﬂﬁ'ﬁ'ﬂuf]\?ﬂﬁ‘zﬂqﬁ‘ [51§%) ﬂqﬂmqﬂI@mWQWLﬂUiuﬂizLWﬂvLWﬂ@Nﬂﬂ@u GﬁﬂiﬂmuTHU’lﬁl

[l

dIQJ QI o A o =3 a @ = o = a

NeagNITNANUULszENg viTe n1gaaiuAEANTuLsEIMARL mnmaumfﬂmuqma?l,nu
I d' o @ Y al = d' o QI [~ % | o =3 all

NIMMNIUUANFABUALNNE liNaandnI NI Naaslszang 1wy m@m%mmﬂug’mm

TFFudsslemivnvetieanniy

3.5.2 #m3ANE (Tax Rate)

|
= o A

gnannH Ao AadinresRnuanRunEnsiesinsyaungunieiediauiy

= v [ % = og// = [ % A
AUIATBIFIUN TrelAT9aT199998R9 N EIUN § 3 ANMUEAS

o =

1) FRTINRLLLANUTEN (Progressive Rate) tlUamnsnnnEnanfunanasna
TnedmanEndnfivasgaluilegnuniigalu i MERuliyanasssiailaglinimunly

o [ % =3 dﬁl 09; a v K a a Y o = ¥ ¥ =
ZRERIZE! LL@Z@6’1LﬂU@]Qﬂuﬁl’]Wﬂuﬁl‘ﬂ\iL\‘lNiﬂ‘W\iﬂﬁ‘ZLNWQV]ﬁ nsldamnanuufinautinas

o

ANgeeNNINs1EdRsAsh uaRAnHEAve

2) FRINANEHLLLAT (Flat  Rate) 138 AMNdR4d91 (Proportional) tlunn&

o

. @ o a o Lo = R P Aa Pyaa = =
WﬁLﬂUIuﬂm?qV}Lﬂqﬂuiﬁﬂiﬂﬂqu\?ﬂqmu’]ﬂ"ﬂﬂ\‘]ﬁ’]Uﬂq‘H b4 ﬂqHLQuiﬁumUﬁﬁ@ﬁﬂﬁmLﬂ‘Ulu

'
=

dm3Fanay 30 29inls NEYaA AN GaniuAINNIsTe e dud1ialUR T ldAue

NEATNITN MIBRIGREAT 7 LTIUAL

1
A o =3

3)  dmsnBuuunane (Regressive Rate) 1udnanBEndmiunanadng,
| e @ o = P o y o @ g o v > v = &
wriazdniuAasiegunEgeaunsdnniunisfiunni#lugneinonii daqiuinisiiy
Taiuni#anwuzidesnsnzdaduuanaoiugfsssniiasannlalddnfiunay

ANNAINITD TN RN T



64

nsdenldsnsniBudazuuy fgenaidenlinisdniuniiudazilszinn
ATNAAKIUNNELANZAENS 11U UNTFH fasmslindueiesielunianszaiamelivie
asapnuiusssuludian Fgpasazidenlddnsnsuuufitauiihlunisdaiundenns
%'m"m';*ﬂmi?mmu’ﬁﬂfm{’m@:mmmﬁﬂﬁﬁmmmLﬁumi?r”l,éﬁmummmmmu‘%@gmz
NATHTNATEUAAZAY MINTTAeINITANATAINluNITLssuNNE FenalddnsnE

99

BULAINNIIZINEIARNIFATUI DR AL L

3.5.3 {&an1i (Tax Payer)

s = yvaa 2

S PR PP = PR =
AT MdanBuune i B;JJ‘V]ﬂ{]V]N’]EIﬂ’]WLMSLW,ﬂ RNHNUILABNIBBINT

' o

4
% = ) | @ o
ol UNITEABFAINNIUANE (Statutory Incidence) asiglsAmu AN

ise Mlenadunlisndubi
d “

v = o ~ A v Vo oo F%
M‘LA’]‘VIL@ﬁﬂ’]‘]&l’[ﬁl’mﬂ{]‘lﬁﬂqﬁﬂ’lqN@ﬂﬂ'ﬁ‘&ﬂ'ﬁ&mE‘]Hiﬂﬂ’]ﬂiﬁﬁ‘ﬂiﬂiﬁE@uﬁ“]_lﬂﬁﬁ‘umuvl,@

2
o o a

o v 9 A AW 1o @ o @ wa o ~
\‘quuﬂﬂ@%ﬂgwuﬁﬂﬂ’mumi‘wuuuﬂ‘wLm;mﬁ‘l:r1N@WLﬂu’J’1@:[§l‘ﬂ\1Lﬂum}LL‘LIﬂ’i‘].IﬂW?tﬂ’ﬁ:m

it}

Y a v a 2 dl a = = 3| & dl o o = dl
whasaianeld fRviihiidaeniBensteduesdlsenaungn UUBANTTUUNTT LUANATN NIT

al

Y A o

° o = ~ . % v @ & e o & | e PRy
m‘wummu‘wmmLmlmi:riul,m@xﬂ@:m‘m%@z‘mﬂumummmzwwuﬁ?:m%‘i?ﬁ WASHNH

al

wihdan 1@ udfladanilsdvegnialfirauaafuwaunis (Tax Jurisdiction)

ANNANAUS A TaNsasTiaulaNdty T R uwasat) rananuuasRuls sisauanuanig

Ao o oo =
NHUUINLABNT

344

Yo - o \ ' & 12 o P
ThfunadlszTagiainiy u umn 41 wislszuaafuging” Anvuali
Ruldyanasssun THun yarandQuldlulsunalngusslusdedssmantinQulasnann

Wnanludssmnelne

v a

 dszanaiiging wmen 41 FRRulANsziiuninung 40 TulnEnasannuia
A o A 4 a A o 4 A a P
\Hasarnuiifeu vizanansiin luilszwelng viveilesainianisaesedslulsemna
Tne visalasannindaunedlulssmalng fias@aniimuuminnimludouilidGuls
X e
Huavang uisewaniseina
fatlulsuinalnel Suldnelssifiununnmng 40 ilniEnatswuda Wasainuiing
A a o ' A oA o em oA : 9 SNa yy
nuizananisiinlusinalszme wdaillasannnindaunelusidsemna foadan#tuls
AN LMY R lwdoutidain Guldinelssfuiudinan lulszwelna
o , o < < = Ay =
flantlutlsmalnadasyeznauilavzanansscay sunaianuaianilssasulndy

Ahtln#tlle Winednduuduiesflulsanelng



65
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" Health Canada, Canada’s Health care system (Medicare) [Online].

Available from : http://www.hc-sc.gc.ca/hcs-sss/medi-assur/index-eng.php
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Al

maflugndsiseiilaiilugndna (Self-employed Individual)

"®*Ontario Ministry of Revenue, Ontario Health Premium [Online],
Available from : http://www.rev.gov.on.ca/en/tax/healthpremium/index.html

© P Aneninuguetiufl Income Tax Act azyngAIs@a Ontario Income
Tax Act Ingmnaznanafanguaneluszduiguianan §llauazldA1dn Income Tax Act
(Canada) i9@ Federal Income Tax Act

% slu‘ﬁﬁsfwmﬂﬁmﬁﬁu Income Tax Act Section 1(1) “taxation year”
means,
(a) in the case of an individual, a calendar year, and
(b) in the case of an estate or trust arising on death, despite clause (a), a taxation year

as defined in paragraph 104 (23) (a) of the Federal Act,
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IERfauden1®iu vungaNsNDe JulfannAnneuizenisdnaaiu (Income from an
office or employment) Julfangsnarsaninegau (Income from a business or property)
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naliifiadnsluaAdne™  Anaunie A9 Argunand wazAnldansnudalszinnang
ANBUTIBNU 111 A LEANensinseeedanisunine (Sales Expenses) vizaAnldans
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@Jﬂmwmﬂ%‘mﬁﬂw (Expenses of railway employees)
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and, when a taxation year is referred to by reference to a calendar year, the reference is
to the taxation year or years coinciding with, or ending in, that year;

*" Income Tax Act Section 1 “taxable income” means taxable income as
determined in accordance with and for the purposes of the Federal Act subject to
variation on objection or on appeal, if any, in accordance with the Federal Act;

* Income Tax Act Section 8 (b) amounts paid by the taxpayer in the year
as or on account of legal expenses incurred by the taxpayer to collect or establish a
right to salary or wages owed to the taxpayer by the employer or former employer of the

taxpayer;
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* Income Tax Act Section 3.1 (1)
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4.2.1.2 pMEgUNTNEIUUIE99 Employer Health Tax *
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Employer Health Tax (EHT) ne/lsi Employer Health Act HlunEnamiy
anueinglnadnedeainanuentuaisneauuny (Remuneration) Naneliiunigninsansmu

] a A
NIUTTULINLLARL (Payroll)

n) Wi Nden1® (Tax Payer)
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v 4 = =

o l a 5 < P =
UIEHAWVNAUNNUINADN LAgINE EHT FIUNLANNUURNIEAITNTINON
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ar 1% a

yana T aawBindazsanianedaiiuyanasssuatuariiyana uaziguialy

* Ontario Ministry of Revenue, Employer Health Tax [Online], Available

from : http://www.rev.gov.on.ca/en/tax/eht/index.html

% Employer Health Tax Act Section 2 (1) Every employer shall pay to the

Crown in right of Ontario a tax calculated in accordance with this Act.
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wigdunanguinlinedniuuednanfiesdend  EHT Wy wiedsdaiuyanalu

nmiginlifiesdan1BRiuliniu Income Tax Act”

26Employer Health Tax Act Section 1 “employer” means a person or a
government, including the government of a province, a territory or Canada, who pays

remuneration to an employee; (“employer”)

27Employer Health Tax Act Section 1 “eligible employer” means,

in respect of a particular time, an employer who is not, at that time,

(a) a person in the public sector, as described in clauses 1 (a) to (i) and section 2 of
the Schedule to the Social Contract Act, 1993, and not subject to tax under Part |

of the Income Tax Act (Canada),

(b) the Crown in right of Canada or of another province or the government of a

territory,

(c) any of the following persons who are not subject to tax under Part | of the /ncome

Tax Act (Canada) for the year:
1. an agency of the Crown,

2. an authority, board, commission, corporation, office or organization of persons
a majority of whose directors, members or officers are appointed or chosen by
or under the authority of the Governor General in Council or a member of the
Privy Council or by a Lieutenant Governor in Council or a member of the

Executive Council of a province,

(d) a person that is exempt throughout the year from tax under Part | of the Income
Tax Act (Canada) under any of paragraphs 149 (1) (a) to (d.6), (h.1), (0) to (0.2),

(0.4) to (s.2) and (u) to (z) of that Act, or

(e) a person prescribed not to be an eligible employer for the purposes of section 2 or

2.1; (“employeur admissible”)
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N300 WAANAALUNUWIILANLAINITAANEHNUANIULTLNALNNTDNTAANAN "

AVUANRDLWLNUITUUNIEDY  N17a88u Nallszleay waziRudnean

(Payments Benefits, and Allowance) 7andnalfsuvizanadnliiy® deAnauunuiay

al
1

% a X a b4 = U U o = al a U
81989 1UD9RUlE (Income) Ngnansfiaviinlili@an#Ruliynnasssua1mnu Income Tax

Act  (Canada) n1991818U Nallselemd LAY RUTEuae FINA21TNAZI9NDe RuULAaL

28Employer Health Tax Act Section 1 “total Ontario remuneration”, in
respect of an employer, means the total remuneration paid,
(a) to or on behalf of all of the employees of the employer who report for work at a
permanent establishment of the employer in Ontario, and
(b) to or on behalf of all of the employees of the employer who are not required to report
for work at a permanent establishment of the employer but whose remuneration is paid

from or through a permanent establishment of the employer in Ontario.

29Employer Health Tax Act Section 1 ‘remuneration” includes all
payments, benefits and allowances received or deemed to be received by an individual
that, by reason of section 5, 6 or 7 of the Income Tax Act (Canada), are required, or
would be required if the individual were resident in Canada, to be included in the
income of the individual for the purposes of that Act and, without limiting the generality
of the foregoing, includes salaries and wages, bonuses, taxable allowances and
commissions and other similar amounts fixed by reference to the volume of sales made
or contracts negotiated, but does not include a pension, annuity or superannuation

benefit paid by an employer to a former employee after retirement of the employee;



94

A% TLia Rutqeuae ANKIEUEn Raanaw AaNs N7 ha5usiu (Stock Option)™ waasly

q

=X = o A a o @ ¥ ' ¥ 1 a IS
TANIN WULNUIYUTD Nummm‘wmmwmHlu@jﬂm\ﬂummmﬁﬂmmq
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Amuunulunaiganunizle x BRI

1) winArreuunulunaigeaunisladianuaulifiu 200,000 witywAuIAse

1 114 8mennHseeay 0.98
2) wnAmeumuluNaFgeeunislalaueuiu 200,000 WittwAWIAGEL

' a =l 1A v o = Y o o 1 dy
wsi ladiAiu 400,000 WiayLAUIATFell THAwI N ElnalEdnamesialli

“Employer Health Tax Act Section 2 (3)

*'Employer Health Tax Act Section 2 (2)
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A1519% 4.3 8RN Employer Health Tax natll Armeuunulunaigasunislelianuam

\fiu 200,000 wirairyuAwIAsiall weildifiu 400,000 WiEBWAWIAY

Anauunylunaszaaunisla (WsawALIAN) ARTINE (5R8aL)
11NN31 200,000 QU4 230,000 1.101
11NN91 230,000 AN 260,000 1.223
11NN91 260,000 AU 290,000 1.344
11NN91 290,000 ATl 320,000 1.465
11NNI1 320,000 AU 350,000 1.586
11NNI1 350,000 AU 380,000 1.708
11NN91 380,000 AU 400,000 1.829

3) wnAwmeuunuluNaigeaunislela1uwAY 400,000 WiRtnyuAWIAGeL]

Wiruansnnilaslddmnnseeas 1.95

Q) NI9LBWIINNE (Tax administration)

Tunstidn® ANt EHT azanenflugeil (Annual return) Taenistiuuuunas
wraeinalafia n12ananNEa NITaRLganeTlen (Installment) UNWIEIRNS ANEATRBLILNL
1um§gﬂfauwﬁi@mﬂﬂdﬁ 600,000 LWTHITYLALIAN

UANANRETIRNIAINF1UN9T 9N INANLALNANE (Anti- Avoidance)
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o g2 Ao g yal ] o
szuytsziudenundnliilnadgvireaiuayulaaigunanais (Federal

Social Insurance Programs)ﬁLma'qLﬁunwéfﬂmﬂmﬁmLﬁumﬁﬂizﬁuﬁmu (Social
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Security Tax) Badpiflun#mivaingululiniainuediauazgnéng Ined1egeainnig
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Insurance Contribution Act (FICA), Self-Employ Contributions Act W&z Federal

wa =

Unemployment Tax Act devianuailiilunsssatiyainegnielinguuieduginsaes

o

v o ¥

UszinAanigeisina (Internal Revenue Code) lugauasanii#ninaadesiunisinenu
(Subtitle C: Employment Tax)
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WU AZINYIVNNUNHUNILLNEY 2 2l AR Federal Insurance Contribution Act

(FICA) uaz Self-Employ Contributions Act Fuifluni#iifiuaindiuaasgndng uazueing

\189a1n Federal Unemployment Tax Act innuualfiamiuni@dseiudannludauaes
% o | o @ A % % & o |

w1edneiu ddnnsdnfuine auAnAseslufugaawisanisinEweIus (HI) el

APULNEAINANATEININEIUNI99199U ATUAYAZaNA19DY Federal Unemployment

Tax Act A1 annz udautinn naazaediwanizngunianiznnegsdesivadannis

% Employer Health Tax Act Section 1 (7)
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WAy Self-Employ Contributions Act
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o

% 26 USC title 26, Federal Contribution Act § 3101 Rate of tax
*26 USC title 26, Federal Contribution Act § 3121 (d) Employee
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%26 USC title 26, Federal Contribution Act § 3111 Rate of tax



99

M15197 4.4 FIUNTEGIGA (Maximum Taxable Earning) 789gn&1af lFFuAn%namu

Federal Contribution Act

A a 1 4
E’]uﬂ’]‘ﬂﬁ’i’ﬂ Nu"lmgq

Q

gandanhanldAuinni duusila.a. 1937 feilidaqriu

1l IUIU 1l AU 1l ATUIU
1937-50 $3,000 1986 $42,000 2006 $94,200
1951-54 3 600 1987 43 800 2007 9 ,500
1955-58 200 1988 45,000 2008 102,000
1959-65 4,800 1989 48,000 2009 106, 00
1966-67 6,600 1990 51,300 2010 106,800
1968-71 7,800 1991 53,400 2011 106,800
1972 9,00 1992 55,500

1973 10,800 1993 57,600

1974 13,200 1994 60,600

1975 14,100 1995 61,200

1976 15,300 1996 62,700

1977 16,500 1997 65,400

1978 17,700 1998 68,400

1979 22,900 1999 72,600

1980 25,900 2000 76,200

1981 29,700 2001 80,400

1982 32,400 2002 84,000

1983 35,700 2003 87,000

1984 37,800 2004 87,900

1985 39,600 2005 90,000

A)  BRINANE
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AN9199 4.5 8RsNE Social Security Tax ne'ls Federal Contribution Act

ARTINE
. AUTLANNANATE AUFUANNANATEY o
e mefugnm Swans | medugunwvisenis TaaAY
AN UATNNANIN (OASDI) | Fnmwenuna (HI)
1937-49 1.000 - 1.000
1950 1.500 - 1500
195163 1,500 - 1500
1954-56 2.250 . 2.250
1957-68 2.500 - 2.500
1959 3.000 . 3.000
1960-61 3.125 - 3.125
1962 3.625 - 3.625
1963-65 3.850 . 3.850
1966 3.900 0.350 4.250
1967 3.800 0.500 4.300
1968 4.200 0.600 4.800
1969-70 4.600 0.600 5.200
1971-72 4.850 0.600 5.450
1973 4.950 1.000 5.950
197477 5.050 0.900 5.950
1978 5.080 1.000 6.080
1979-80 5.350 1.080 6.355
1981 5.400 1.300 6.700
1982-83 5.700 1.300 7.000
1984 5.700 1.300 7.000
1985 5.700 1.350 7.050
1986-87 5.700 1.450 7.150
1988-89 6.060 1.450 7510
1990 uazllaiaun 6.200 1.450 7.650

IR EK:

*§ 3101 aziilunsninuupdnsniduesgniang uaz § 3111 azifludauaeg
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I Rusenanineieaesngunng (Constructive Payment) Hatinnsinnelseindiani
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§ 3510 AMUUAINUIEANR NN Aetinden1Endnidluset] (Annual Basis)

Meludun 15 aaanaun 4 aastdnll (RaumEIe)

4.2.2.2 mlsznudsannie’le Self-Employ Contributions Act

1
aAaa

wwmeaiun1#lseiudeandiniuyananituliainnisdnsanunials
Federal Insurance Contribution Act (FICA) Self-Employ Contributions Act (SEA)

MuuaiinsdniunslsriudaandrniuyaaandRuls wiflunstingiculiduilFa

118419 (Self-employed individual) L1 £5U4191131 (Individual Contractor) ﬂ?‘@uﬂﬁﬂﬁ

*26 USC title 26, Federal Contribution Act § 3102

%26 USC title 26, Federal Contribution Act § 3502 Nondeductibility of
taxes in computing taxable income
(a) The taxes imposed by section 3101 of chapter 21, and by sections 3201 and 3211
of chapter 22 shall not be allowed as a deduction to the taxpayer in computing taxable

income under subtitle A.
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(Member of religious orders and Christian Science practitioners)
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26 USC title 26, Self-Employ Contributions Act § 1401 Rate of tax
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angINNE
- AUTUANMUANATRINIAU AUSLANNANATEY v .
ilnid (p.a.) a & o . o FINNIRY
AN QRUIALIEN UAZYWA MeFNUgUNWUEANS
NN (OASDI) Snsweanuna (HI)

1950 - - -

1951-53 2.250 - 2.250
1954-56 3.000 - 3.000
1957-58 3.375 - 3.375
1959 3.750 - 3.750
1960-61 4.500 - 4.500
1962 4.700 - 4.700
1963-65 5.400 - 5.400
1966 5.800 0.350 6.150
1967 5.900 0.500 6.400
1968 5.800 0.600 6.400
1969-70 6.300 0.600 6.900
1971-72 6.900 0.600 7.500
1973 7.000 1.000 8.000
1974-77 7.000 0.900 7.900
1978 7.100 1.000 8.100
1979-80 7.050 1.050 8.100
1981 8.000 1.300 9.300
1982-83 8.050 1.300 9.350
1984 11.400 2.600 14.000
1985 11.400 2.700 14.100
1986-87 11.400 2.900 14.300
1988-89 12.120 2.900 15.020
1990 LL@:?JM@‘]M’W 12.400 2.900 15.300
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26 USC TITLE 26 - INTERNAL REVENUE CODE CHAPTER 21
FEDERAL INSURANCE CONTRIBUTIONS ACT
(LNHRTN)

§ 3101. Rate of tax

(a) Old-age, survivors, and disability insurance
In addition to other taxes, there is hereby imposed on the income of every individual a tax
equal to the following percentages of the wages (as defined in section 3121 (a)) received

by him with respect to employment (as defined in section 3121 (b))—

In cases of wages received during: The rate shall be:

1984, 1985, 1986, or 1987 5.7 percent
1988 or 1989 6.06 percent
1990 or thereafter 6.2 percent.

(b) Hospital insurance

In addition to the tax imposed by the preceding subsection, there is hereby imposed on
the income of every individual a tax equal to the following percentages of the wages (as
defined in section 3121 (a)) received by him with respect to employment (as defined in
section 3121 (b))—

(1) with respect to wages received during the calendar years 1974 through 1977, the rate
shall be 0.90 percent;

(2) with respect to wages received during the calendar year 1978, the rate shall be 1.00
percent;

(3) with respect to wages received during the calendar years 1979 and 1980, the rate shall
be 1.05 percent;

(4) with respect to wages received during the calendar years 1981 through 1984, the rate
shall be 1.30 percent;

(5) with respect to wages received during the calendar year 1985, the rate shall be 1.35
percent; and

(6) with respect to wages received after December 31, 1985, the rate shall be 1.45
percent.

(c) Relief from taxes in cases covered by certain international agreements
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During any period in which there is in effect an agreement entered into pursuant to section
233 of the Social Security Act with any foreign country, wages received by or paid to an
individual shall be exempt from the taxes imposed by this section to the extent that such
wages are subject under such agreement exclusively to the laws applicable to the social

security system of such foreign country.

§ 3102. Deduction of tax from wages

(a) Requirement

The tax imposed by section 3101 shall be collected by the employer of the
taxpayer, by deducting the amount of the tax from the wages as and when paid. An
employer who in any calendar year pays to an employee cash remuneration to which
paragraph (7)(B) of section 3121 (a) is applicable may deduct an amount equivalent to
such tax from any such payment of remuneration, even though at the time of payment the
total amount of such remuneration paid to the employee by the employer in the calendar
year is less than the applicable dollar threshold (as defined in section 3121 (x)) for such
year; and an employer who in any calendar year pays to an employee cash remuneration
to which paragraph (7)(C) or (10) of section 3121 (a) is applicable may deduct an amount
equivalent to such tax from any such payment of remuneration, even though at the time of
payment the total amount of such remuneration paid to the employee by the employer in
the calendar year is less than $100; and an employer who in any calendar year pays to an
employee cash remuneration to which paragraph (8)(B) of section 3121 (a) is applicable
may deduct an amount equivalent to such tax from any such payment of remuneration,
even though at the time of payment the total amount of such remuneration paid to the
employee by the employer in the calendar year is less than $150; and an employer who is
furnished by an employee a written statement of tips (received in a calendar month)
pursuant to section 6053 (a) to which paragraph (12)(B) of section 3121 (a) is applicable
may deduct an amount equivalent to such tax with respect to such tips from any wages of
the employee (exclusive of tips) under his control, even though at the time such statement

is furnished the total amount of the tips included in statements furnished to the employer
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as having been received by the employee in such calendar month in the course of his
employment by such employer is less than $20.

(b) Indemnification of employer

Every employer required so to deduct the tax shall be liable for the payment of such tax,
and shall be indemnified against the claims and demands of any person for the amount of
any such payment made by such employer.

(c) Special rule for tips

(1) In the case of tips which constitute wages, subsection (a) shall be applicable only to
such tips as are included in a written statement furnished to the employer pursuant to
section 6053 (a), and only to the extent that collection can be made by the employer, at or
after the time such statement is so furnished and before the close of the 10th day following
the calendar month (or, if paragraph (3) applies, the 30th day following the year) in which
the tips were deemed paid, by deducting the amount of the tax from such wages of the
employee (excluding tips, but including funds turned over by the employee to the
employer pursuant to paragraph (2)) as are under control of the employer.

(2) If the tax imposed by section 3101, with respect to tips which are included in written
statements furnished in any month to the employer pursuant to section 6053 (a), exceeds
the wages of the employee (excluding tips) from which the employer is required to collect
the tax under paragraph (1), the employee may furnish to the employer on or before the
10th day of the following month (or, if paragraph (3) applies, on or before the 30th day of
the following year) an amount of money equal to the amount of the excess.

(3) The Secretary may, under regulations prescribed by him, authorize employers—

(A) to estimate the amount of tips that will be reported by the employee pursuant to section
6053 (a) in any calendar year,

(B) to determine the amount to be deducted upon each payment of wages (exclusive of
tips) during such year as if the tips so estimated constituted the actual tips so reported,
and

(C) to deduct upon any payment of wages (other than tips, but including funds turned over
by the employee to the employer pursuant to paragraph (2)) to such employee during

such year (and within 30 days thereafter) such amount as may be necessary to adjust the
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amount actually deducted upon such wages of the employee during the year to the
amount required to be deducted in respect of tips included in written statements furnished
to the employer during the year.

(4) If the tax imposed by section 3101 with respect to tips which constitute wages exceeds
the portion of such tax which can be collected by the employer from the wages of the
employee pursuant to paragraph (1) or paragraph (3), such excess shall be paid by the
employee.

(d) Special rule for certain taxable group-term life insurance benefits

(1) In general

In the case of any payment for group-term life insurance to which this subsection
applies—

(A) subsection (a) shall not apply,

(B) the employer shall separately include on the statement required under section 6051—
(i) the portion of the wages which consists of payments for group-term life insurance to
which this subsection applies, and

(if) the amount of the tax imposed by section 3101 on such payments, and

(C) the tax imposed by section 3101 on such payments shall be paid by the employee.

(2) Benefits to which subsection applies

This subsection shall apply to any payment for group-term life insurance to the extent—
(A) such payment constitutes wages, and

(B) such payment is for coverage for periods during which an employment relationship no
longer exists between the employee and the employer.

(e) Special rule for certain transferred Federal employees

In the case of any payments of wages for service performed in the employ of an
international organization pursuant to a transfer to which the provisions of section 3121 (y)
are applicable—

(1) subsection (a) shall not apply,

(2) the head of the Federal agency from which the transfer was made shall separately
include on the statement required under section 6051—

(A) the amount determined to be the amount of the wages for such service, and
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(B) the amount of the tax imposed by section 3101 on such payments, and

(3) the tax imposed by section 3101 on such payments shall be paid by the employee.

§ 3111. Rate of tax

(a) Old-age, survivors, and disability insurance

In addition to other taxes, there is hereby imposed on every employer an excise tax, with
respect to having individuals in his employ, equal to the following percentages of the
wages (as defined in section 3121 (a)) paid by him with respect to employment (as
defined in section 3121 (b))—

In cases of wages paid during: The rate shall be:

1984, 1985, 1986, or 1987 5.7 percent

1988 or 1989 6.06 percent

1990 or thereafter 6.2 percent.

(b) Hospital insurance

In addition to the tax imposed by the preceding subsection, there is hereby imposed on
every employer an excise tax, with respect to having individuals in his employ, equal to the
following percentages of the wages (as defined in section 3121 (a)) paid by him with
respect to employment (as defined in section 3121 (b))—

(1) with respect to wages paid during the calendar years 1974 through 1977, the rate shall
be 0.90 percent;

(2) with respect to wages paid during the calendar year 1978, the rate shall be 1.00
percent;

(3) with respect to wages paid during the calendar years 1979 and 1980, the rate shall be
1.05 percent;

(4) with respect to wages paid during the calendar years 1981 through 1984, the rate shall
be 1.30 percent;

(5) with respect to wages paid during the calendar year 1985, the rate shall be 1.35
percent; and

(6) with respect to wages paid after December 31, 1985, the rate shall be 1.45 percent.

(c) Relief from taxes in cases covered by certain international agreements
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During any period in which there is in effect an agreement entered into pursuant to section
233 of the Social Security Act with any foreign country, wages received by or paid to an
individual shall be exempt from the taxes imposed by this section to the extent that such
wages are subject under such agreement exclusively to the laws applicable to the social

security system of such foreign country.

§ 3121. Definitions

(a) Wages

For purposes of this chapter, the term “wages” means all remuneration for employment,
including the cash value of all remuneration (including benefits) paid in any medium other
than cash; except that such term shall not include—

(1) in the case of the taxes imposed by sections 3101 (a) and 3111 (a) that part of the
remuneration which, after remuneration (other than remuneration referred to in the
succeeding paragraphs of this subsection) equal to the contribution and benefit base (as
determined under section 230 of the Social Security Act) with respect to employment has
been paid to an individual by an employer during the calendar year with respect to which
such contribution and benefit base is effective, is paid to such individual by such
employer during such calendar year. If an employer (hereinafter referred to as successor
employer) during any calendar year acquires substantially all the property used in a trade
or business of another employer (hereinafter referred to as a predecessor), or used in a
separate unit of a trade or business of a predecessor, and immediately after the
acquisition employs in his trade or business an individual who immediately prior to the
acquisition was employed in the trade or business of such predecessor, then, for the
purpose of determining whether the successor employer has paid remuneration (other
than remuneration referred to in the succeeding paragraphs of this subsection) with
respect to employment equal to the contribution and benefit base (as determined under
section 230 of the Social Security Act) to such individual during such calendar year, any
remuneration (other than remuneration referred to in the succeeding paragraphs of this
subsection) with respect to employment paid (or considered under this paragraph as

having been paid) to such individual by such predecessor during such calendar year and
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prior to such acquisition shall be considered as having been paid by such successor
employer;

(2) the amount of any payment (including any amount paid by an employer for insurance
or annuities, or into a fund, to provide for any such payment) made to, or on behalf of, an
employee or any of his dependents under a plan or system established by an employer
which makes provision for his employees generally (or for his employees generally and
their dependents) or for a class or classes of his employees (or for a class or classes of
his employees and their dependents), on account of—

(A) sickness or accident disability (but, in the case of payments made to an employee or
any of his dependents, this subparagraph shall exclude from the term “wages” only
payments which are received under a workman’s compensation law), or

(B) medical or hospitalization expenses in connection with sickness or accident disability,
or

(C) death, except that this paragraph does not apply to a payment for group-term life
insurance to the extent that such payment is includible in the gross income of the
employee;

[(3) Repealed. Pub. L. 98-21, title lll, § 324(a)(3)(B), Apr. 20, 1983, 97 Stat. 123]

(4) any payment on account of sickness or accident disability, or medical or hospitalization
expenses in connection with sickness or accident disability, made by an employer to, or
on behalf of, an employee after the expiration of 6 calendar months following the last
calendar month in which the employee worked for such employer;

(5) any payment made to, or on behalf of, an employee or his beneficiary—

(A) from or to a trust described in section 401 (a) which is exempt from tax under section
501 (a) at the time of such payment unless such payment is made to an employee of the
trust as remuneration for services rendered as such employee and not as a beneficiary of
the trust,

(B) under or to an annuity plan which, at the time of such payment, is a plan described in
section 403 (a),

(C) under a simplified employee pension (as defined in section 408 (k)(1)), other than any

contributions described in section 408 (k)(6),
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(D) under or to an annuity contract described in section 403 (b), other than a payment for
the purchase of such contract which is made by reason of a salary reduction agreement
(whether evidenced by a written instrument or otherwise),

(E) under or to an exempt governmental deferred compensation plan (as defined in
subsection (v)(3)),

(F) to supplement pension benefits under a plan or trust described in any of the foregoing
provisions of this paragraph to take into account some portion or all of the increase in the
cost of living (as determined by the Secretary of Labor) since retirement but only if such
supplemental payments are under a plan which is treated as a welfare plan under section
3(2)(B)(ii) of the Employee Retirement Income Security Act of 1974,

(G) under a cafeteria plan (within the meaning of section 125) if such payment would not
be treated as wages without regard to such plan and it is reasonable to believe that (if
section 125 applied for purposes of this section) section 125 would not treat any wages as
constructively received,

(H) under an arrangement to which section 408 (p) applies, other than any elective
contributions under paragraph (2)(A)(i) thereof, or

(I) under a plan described in section 457 (e)(11)(A)(ii) and maintained by an eligible
employer (as defined in section 457 (e)(1));

(6) the payment by an employer (without deduction from the remuneration of the
employee)—

(A) of the tax imposed upon an employee under section 3101, or

(B) of any payment required from an employee under a State unemployment
compensation law,

with respect to remuneration paid to an employee for domestic service in a private home
of the employer or for agricultural labor;

(7)

(A) remuneration paid in any medium other than cash to an employee for service not in the
course of the employer’s trade or business or for domestic service in a private home of the

employer;
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(B) cash remuneration paid by an employer in any calendar year to an employee for
domestic service in a private home of the employer (including domestic service on a farm
operated for profit), if the cash remuneration paid in such year by the employer to the
employee for such service is less than the applicable dollar threshold (as defined in
subsection (x)) for such year;

(C) cash remuneration paid by an employer in any calendar year to an employee for
service not in the course of the employer’s trade or business, if the cash remuneration
paid in such year by the employer to the employee for such service is less than $100. As
used in this subparagraph, the term “service not in the course of the employer’s trade or
business” does not include domestic service in a private home of the employer and does
not include service described in subsection (g)(5);

(8)

(A) remuneration paid in any medium other than cash for agricultural labor;

(B) cash remuneration paid by an employer in any calendar year to an employee for
agricultural labor unless—

(i) the cash remuneration paid in such year by the employer to the employee for such
labor is $150 or more, or

(if) the employer's expenditures for agricultural labor in such year equal or exceed $2,500,
except that clause (ii) shall not apply in determining whether remuneration paid to an
employee constitutes “wages” under this section if such employee (l) is employed as a
hand harvest laborer and is paid on a piece rate basis in an operation which has been,
and is customarily and generally recognized as having been, paid on a piece rate basis in
the region of employment, (II) commutes daily from his permanent residence to the farm
on which he is so employed, and (lll) has been employed in agriculture less than 13
weeks during the preceding calendar year;

[(9) Repealed. Pub. L. 98-21, title lll, § 324(a)(3)(B), Apr. 20, 1983, 97 Stat. 123]

(10) remuneration paid by an employer in any calendar year to an employee for service
described in subsection (d)(3)(C) (relating to home workers), if the cash remuneration paid

in such year by the employer to the employee for such service is less than $100;
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(11) remuneration paid to or on behalf of an employee if (and to the extent that) at the time
of the payment of such remuneration it is reasonable to believe that a corresponding
deduction is allowable under section 217 (determined without regard to section 274 (n));
(12)

(A) tips paid in any medium other than cash;

(B) cash tips received by an employee in any calendar month in the course of his
employment by an employer unless the amount of such cash tips is $20 or more;

(13) any payment or series of payments by an employer to an employee or any of his
dependents which is paid—

(A) upon or after the termination of an employee’s employment relationship because of

(i) death, or

(i) retirement for disability, and

(B) under a plan established by the employer which makes provision for his employees
generally or a class or classes of his employees (or for such employees or class or
classes of employees and their dependents),

other than any such payment or series of payments which would have been paid if the
employee’s employment relationship had not been so terminated;

(14) any payment made by an employer to a survivor or the estate of a former employee
after the calendar year in which such employee died;

(15) any payment made by an employer to an employee, if at the time such payment is
made such employee is entitled to disability insurance benefits under section 223(a) of the
Social Security Act and such entitlement commenced prior to the calendar year in which
such payment is made, and if such employee did not perform any services for such
employer during the period for which such payment is made;

(16) remuneration paid by an organization exempt from income tax under section 501 (a)
(other than an organization described in section 401 (a)) or under section 521 in any
calendar year to an employee for service rendered in the employ of such organization, if
the remuneration paid in such year by the organization to the employee for such service is

less than $100;
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(17) any contribution, payment, or service provided by an employer which may be
excluded from the gross income of an employee, his spouse, or his dependents, under the
provisions of section 120 (relating to amounts received under qualified group legal
services plans);

(18) any payment made, or benefit furnished, to or for the benefit of an employee if at the
time of such payment or such furnishing it is reasonable to believe that the employee will
be able to exclude such payment or benefit from income under section 127, 129, 134
(b)(4), or 134 (b)(5);

(19) the value of any meals or lodging furnished by or on behalf of the employer if at the
time of such furnishing it is reasonable to believe that the employee will be able to exclude
such items from income under section 119;

(20) any benefit provided to or on behalf of an employee if at the time such benefit is
provided it is reasonable to believe that the employee will be able to exclude such benefit
from income under section 74 (c), 108 (f)(4), 117, or 132;

(21) in the case of a member of an Indian tribe, any remuneration on which no tax is
imposed by this chapter by reason of section 7873 (relating to income derived by Indians
from exercise of fishing rights);

(22) remuneration on account of—

(A) a transfer of a share of stock to any individual pursuant to an exercise of an incentive
stock option (as defined in section 422 (b)) or under an employee stock purchase plan (as
defined in section 423 (b)), or

(B) any disposition by the individual of such stock; or

(23) any benefit or payment which is excludable from the gross income of the employee
under section 139B (b).

Nothing in the regulations prescribed for purposes of chapter 24 (relating to income tax
withholding) which provides an exclusion from “wages” as used in such chapter shall be
construed to require a similar exclusion from “wages” in the regulations prescribed for
purposes of this chapter. Except as otherwise provided in regulations prescribed by the

Secretary, any third party which makes a payment included in wages solely by reason of
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the parenthetical matter contained in subparagraph (A) of paragraph (2) shall be treated
for purposes of this chapter and chapter 22 as the employer with respect to such wages.
(b) Employment

For purposes of this chapter, the term “employment” means any service, of whatever
nature, performed

(A) by an employee for the person employing him, irrespective of the citizenship or
residence of either,

(i) within the United States, or

(i) on or in connection with an American vessel or American aircraft under a contract of
service which is entered into within the United States or during the performance of which
and while the employee is employed on the vessel or aircraft it touches at a port in the
United States, if the employee is employed on and in connection with such vessel or
aircraft when outside the United States, or

(B) outside the United States by a citizen or resident of the United States as an employee
for an American employer (as defined in subsection (h)), or (C) if it is service, regardless
of where or by whom performed, which is designated as employment or recognized as
equivalent to employment under an agreement entered into under section 233 of the
Social Security Act; except that such term shall not include—

(1) service performed by foreign agricultural workers lawfully admitted to the United States
from the Bahamas, Jamaica, and the other British West Indies, or from any other foreign
country or possession thereof, on a temporary basis to perform agricultural labor;

(2) domestic service performed in a local college club, or local chapter of a college
fraternity or sorority, by a student who is enrolled and is regularly attending classes at a
school, college, or university;

(3)

(A) service performed by a child under the age of 18 in the employ of his father or mother;
(B) service not in the course of the employer’s trade or business, or domestic service in a
private home of the employer, performed by an individual under the age of 21 in the
employ of his father or mother, or performed by an individual in the employ of his spouse

or son or daughter; except that the provisions of this subparagraph shall not be applicable
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to such domestic service performed by an individual in the employ of his son or daughter
if—

(i) the employer is a surviving spouse or a divorced individual and has not remarried, or
has a spouse living in the home who has a mental or physical condition which results in
such spouse’s being incapable of caring for a son, daughter, stepson, or stepdaughter
(referred to in clause (ii)) for at least 4 continuous weeks in the calendar quarter in which
the service is rendered, and

(i) a son, daughter, stepson, or stepdaughter of such employer is living in the home, and
(iii) the son, daughter, stepson, or stepdaughter (referred to in clause (ii)) has not attained
age 18 or has a mental or physical condition which requires the personal care and
supervision of an adult for at least 4 continuous weeks in the calendar quarter in which the
service is rendered,;

(4) service performed by an individual on or in connection with a vessel not an American
vessel, or on or in connection with an aircraft not an American aircraft, if

(A) the individual is employed on and in connection with such vessel or aircraft, when
outside the United States and

(B)

(i) such individual is not a citizen of the United States or

(if) the employer is not an American employer;

(5) service performed in the employ of the United States or any instrumentality of the
United States, if such service—

(A) would be excluded from the term “employment” for purposes of this title if the
provisions of paragraphs (5) and (6) of this subsection as in effect in January 1983 had
remained in effect, and

(B) is performed by an individual who—

(i) has been continuously performing service described in subparagraph (A) since
December 31, 1983, and for purposes of this clause—

(I) if an individual performing service described in subparagraph (A) returns to the

performance of such service after being separated therefrom for a period of less than 366
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consecutive days, regardless of whether the period began before, on, or after December
31, 1983, then such service shall be considered continuous,

() if an individual performing service described in subparagraph (A) returns to the
performance of such service after being detailed or transferred to an international
organization as described under section 3343 of subchapter Il of chapter 33 of title 5,
United States Code, or under section 3581 of chapter 35 of such title, then the service
performed for that organization shall be considered service described in subparagraph
(A,

(1) if an individual performing service described in subparagraph (A) is reemployed or
reinstated after being separated from such service for the purpose of accepting
employment with the American Institute in Taiwan as provided under section 3310 of
chapter 48 of title 22, United States Code, then the service performed for that Institute
shall be considered service described in subparagraph (A),

(IV) if an individual performing service described in subparagraph (A) returns to the
performance of such service after performing service as a member of a uniformed service
(including, for purposes of this clause, service in the National Guard and temporary
service in the Coast Guard Reserve) and after exercising restoration or reemployment
rights as provided under chapter 43 of title 38, United States Code, then the service so
performed as a member of a uniformed service shall be considered service described in
subparagraph (A), and

(V) if an individual performing service described in subparagraph (A) returns to the
performance of such service after employment (by a tribal organization) to which section
105(e)(2) " of the Indian Self-Determination Act applies, then the service performed for
that tribal organization shall be considered service described in subparagraph (A); or

(ii) is receiving an annuity from the Civil Service Retirement and Disability Fund, or benefits
(for service as an employee) under another retirement system established by a law of the
United States for employees of the Federal Government (other than for members of the
uniformed service);

except that this paragraph shall not apply with respect to any such service performed on

or after any date on which such individual performs—
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(C) service performed as the President or Vice President of the United States,

(D) service performed—

(i) in a position placed in the Executive Schedule under sections 5312 through 5317 of title
5, United States Code,

(i) as a noncareer appointee in the Senior Executive Service or a noncareer member of
the Senior Foreign Service, or

(iii) in a position to which the individual is appointed by the President (or his designee) or
the Vice President under section 105 (a)(1), 106 (a)(1), or 107 (a)(1) or (b)(1) of title 3,
United States Code, if the maximum rate of basic pay for such position is at or above the
rate for level V of the Executive Schedule,

(E) service performed as the Chief Justice of the United States, an Associate Justice of the
Supreme Court, a judge of a United States court of appeals, a judge of a United States
district court (including the district court of a territory), a judge of the United States Court
of Federal Claims, a judge of the United States Court of International Trade, a judge of the
United States Tax Court, a United States magistrate judge, or a referee in bankruptcy or
United States bankruptcy judge,

(F) service performed as a Member, Delegate, or Resident Commissioner of or to the
Congress,

(G) any other service in the legislative branch of the Federal Government if such service—
(i) is performed by an individual who was not subject to subchapter Il of chapter 83 of title
5, United States Code, or to another retirement system established by a law of the United
States for employees of the Federal Government (other than for members of the uniformed
services), on December 31, 1983, or

(ii) is performed by an individual who has, at any time after December 31, 1983, received
a lump-sum payment under section 8342 (a) of title 5, United States Code, or under the
corresponding provision of the law establishing the other retirement system described in
clause (i), or

(iii) is performed by an individual after such individual has otherwise ceased to be subject
to subchapter Il of chapter 83 of title 5, United States Code (without having an application

pending for coverage under such subchapter), while performing service in the legislative
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branch (determined without regard to the provisions of subparagraph (B) relating to
continuity of employment), for any period of time after December 31, 1983,

and for purposes of this subparagraph (G) an individual is subject to such subchapter Il
or to any such other retirement system at any time only if

(a) such individual's pay is subject to deductions, contributions, or similar payments
(concurrent with the service being performed at that time) under section 8334(a) of such
titte 5 or the corresponding provision of the law establishing such other system, or (in a
case to which section 8332(k)(1) of such title applies) such individual is making payments
of amounts equivalent to such deductions, contributions, or similar payments while on
leave without pay, or

(b) such individual is receiving an annuity from the Civil Service Retirement and Disability
Fund, or is receiving benefits (for service as an employee) under another retirement
system established by a law of the United States for employees of the Federal Government
(other than for members of the uniformed services), or

(H) service performed by an individual—

(i) on or after the effective date of an election by such individual, under section 301 of the
Federal Employees’ Retirement System Act of 1986, section 307 of the Central Intelligence
Agency Retirement Act (50 U.S.C. 2157), or the Federal Employees’ Retirement System
Open Enroliment Act of 1997 “I'to become subject to the Federal Employees’ Retirement
System provided in chapter 84 of title 5, United States Code, or

(i) on or after the effective date of an election by such individual, under regulations issued
under section 860 of the Foreign Service Act of 1980, to become subject to the Foreign
Service Pension System provided in subchapter Il of chapter 8 of title | of such Act;

(6) service performed in the employ of the United States or any instrumentality of the
United States if such service is performed—

(A) in a penal institution of the United States by an inmate thereof;

(B) by any individual as an employee included under section 5351 (2) of title 5, United
States Code (relating to certain interns, student nurses, and other student employees of
hospitals of the Federal Government), other than as a medical or dental intern or a medical

or dental resident in training; or



147

(C) by any individual as an employee serving on a temporary basis in case of fire, storm,
earthquake, flood, or other similar emergency;

(7) service performed in the employ of a State, or any political subdivision thereof, or any
instrumentality of any one or more of the foregoing which is wholly owned thereby, except
that this paragraph shall not apply in the case of—

(A) service which, under subsection (j), constitutes covered transportation service,

(B) service in the employ of the Government of Guam or the Government of American
Samoa or any political subdivision thereof, or of any instrumentality of any one or more of
the foregoing which is wholly owned thereby, performed by an officer or employee thereof
(including a member of the legislature of any such Government or political subdivision),
and, for purposes of this title with respect to the taxes imposed by this chapter—

(i) any person whose service as such an officer or employee is not covered by a retirement
system established by a law of the United States shall not, with respect to such service, be
regarded as an employee of the United States or any agency or instrumentality thereof,
and

(i) the remuneration for service described in clause (i) (including fees paid to a public
official) shall be deemed to have been paid by the Government of Guam or the
Government of American Samoa or by a political subdivision thereof or an instrumentality
of any one or more of the foregoing which is wholly owned thereby, whichever is
appropriate,

(C) service performed in the employ of the District of Columbia or any instrumentality
which is wholly owned thereby, if such service is not covered by a retirement system
established by a law of the United States (other than the Federal Employees Retirement
System provided in chapter 84 of title 5, United States Code); except that the provisions of
this subparagraph shall not be applicable to service performed—

(i) in a hospital or penal institution by a patient or inmate thereof;

(i) by any individual as an employee included under section 5351 (2) of title 5, United
States Code (relating to certain interns, student nurses, and other student employees of
hospitals of the District of Columbia Government), other than as a medical or dental intern

or as a medical or dental resident in training;
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(ii) by any individual as an employee serving on a temporary basis in case of fire, storm,
snow, earthquake, flood or other similar emergency; or

(iv) by a member of a board, committee, or council of the District of Columbia, paid on a
per diem, meeting, or other fee basis,

(D) service performed in the employ of the Government of Guam (or any instrumentality
which is wholly owned by such Government) by an employee properly classified as a
temporary or intermittent employee, if such service is not covered by a retirement system
established by a law of Guam; except that

(i) the provisions of this subparagraph shall not be applicable to services performed by an
elected official or a member of the legislature or in a hospital or penal institution by a
patient or inmate thereof, and

(ii) for purposes of this subparagraph, clauses (i) and (ii) of subparagraph (B) shall apply,
(E) service included under an agreement entered into pursuant to section 218 of the
Social Security Act, or

(F) service in the employ of a State (other than the District of Columbia, Guam, or
American Samoa), of any political subdivision thereof, or of any instrumentality of any one
or more of the foregoing which is wholly owned thereby, by an individual who is not a
member of a retirement system of such State, political subdivision, or instrumentality,
except that the provisions of this subparagraph shall not be applicable to service
performed—

(i) by an individual who is employed to relieve such individual from unemployment;

(ii) in a hospital, home, or other institution by a patient or inmate thereof;

(iii) by any individual as an employee serving on a temporary basis in case of fire, storm,
snow, earthquake, flood, or other similar emergency;

(iv) by an election official or election worker if the remuneration paid in a calendar year for
such service is less than $1,000 with respect to service performed during any calendar
year commencing on or after January 1, 1995, ending on or before December 31, 1999,
and the adjusted amount determined under section 218(c)(8)(B) of the Social Security Act
for any calendar year commencing on or after January 1, 2000, with respect to service

performed during such calendar year; or
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(v) by an employee in a position compensated solely on a fee basis which is treated
pursuant to section 1402 (c)(2)(E) as a trade or business for purposes of inclusion of such
fees in net earnings from self-employment;

for purposes of this subparagraph, except as provided in regulations prescribed by the
Secretary, the term “retirement system” has the meaning given such term by section
218(b)(4) of the Social Security Act;

(8)

(A) service performed by a duly ordained, commissioned, or licensed minister of a church
in the exercise of his ministry or by a member of a religious order in the exercise of duties
required by such order, except that this subparagraph shall not apply to service
performed by a member of such an order in the exercise of such duties, if an election of
coverage under subsection (r) is in effect with respect to such order, or with respect to the
autonomous subdivision thereof to which such member belongs;

(B) service performed in the employ of a church or qualified church-controlled
organization if such church or organization has in effect an election under subsection (w),
other than service in an unrelated trade or business (within the meaning of section 513
(@);

(9) service performed by an individual as an employee or employee representative as
defined in section 3231;

(10) service performed in the employ of—

(A) a school, college, or university, or

(B) an organization described in section 509 (a)(3) if the organization is organized, and at
all times thereafter is operated, exclusively for the benefit of, to perform the functions of, or
to carry out the purposes of a school, college, or university and is operated, supervised, or
controlled by or in connection with such school, college, or university, unless it is a school,
college, or university of a State or a political subdivision thereof and the services
performed in its employ by a student referred to in section 218(c)(5) of the Social Security
Act are covered under the agreement between the Commissioner of Social Security and

such State entered into pursuant to section 218 of such Act;
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if such service is performed by a student who is enrolled and regularly attending classes
at such school, college, or university;

(11) service performed in the employ of a foreign government (including service as a
consular or other officer or employee or a nondiplomatic representative);

(12) service performed in the employ of an instrumentality wholly owned by a foreign
government—

(A) if the service is of a character similar to that performed in foreign countries by
employees of the United States Government or of an instrumentality thereof; and

(B) if the Secretary of State shall certify to the Secretary of the Treasury that the foreign
government, with respect to whose instrumentality and employees thereof exemption is
claimed, grants an equivalent exemption with respect to similar service performed in the
foreign country by employees of the United States Government and of instrumentalities
thereof;

(13) service performed as a student nurse in the employ of a hospital or a nurses’ training
school by an individual who is enrolled and is regularly attending classes in a nurses’
training school chartered or approved pursuant to State law;

(14)

(A) service performed by an individual under the age of 18 in the delivery or distribution of
newspapers or shopping news, not including delivery or distribution to any point for
subsequent delivery or distribution;

(B) service performed by an individual in, and at the time of, the sale of newspapers or
magazines to ultimate consumers, under an arrangement under which the newspapers or
magazines are to be sold by him at a fixed price, his compensation being based on the
retention of the excess of such price over the amount at which the newspapers or
magazines are charged to him, whether or not he is guaranteed a minimum amount of
compensation for such service, or is entitled to be credited with the unsold newspapers or
magazines turned back;

(15) service performed in the employ of an international organization, except service which

constitutes “employment” under subsection (y);
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(16) service performed by an individual under an arrangement with the owner or tenant of
land pursuant to which—

(A) such individual undertakes to produce agricultural or horticultural commodities
(including livestock, bees, poultry, and fur-bearing animals and wildlife) on such land,

(B) the agricultural or horticultural commodities produced by such individual, or the
proceeds therefrom, are to be divided between such individual and such owner or tenant,
and

(C) the amount of such individual’s share depends on the amount of the agricultural or
horticultural commodities produced;

(17) service in the employ of any organization which is performed

(A) in any year during any part of which such organization is registered, or there is in effect
a final order of the Subversive Activities Control Board requiring such organization to
register, under the Internal Security Act of 1950, as amended, as a Communist-action
organization, a Communist-front organization, or a Communist-infiltrated organization, and
(B) after June 30, 1956;

(18) service performed in Guam by a resident of the Republic of the Philippines while in
Guam on a temporary basis as a nonimmigrant alien admitted to Guam pursuant to
section 101(a)(15)(H)(ii) of the Immigration and Nationality Act (8 U.S.C. 1101
(@)(15)(H)(ii));

(19) Service which is performed by a nonresident alien individual for the period he is
temporarily present in the United States as a nonimmigrant under subparagraph (F), (J),
(M), or (Q) of section 101(a)(15) of the Immigration and Nationality Act, as amended, and
which is performed to carry out the purpose specified in subparagraph (F), (J), (M), or (Q),
as the case may be;

(20) service (other than service described in paragraph (3)(A)) performed by an individual
on a boat engaged in catching fish or other forms of aquatic animal life under an
arrangement with the owner or operator of such boat pursuant to which—

(A) such individual does not receive any cash remuneration other than as provided in
subparagraph (B) and other than cash remuneration—

(i) which does not exceed $100 per trip;
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(if) which is contingent on a minimum catch; and

(ii) which is paid solely for additional duties (such as mate, engineer, or cook) for which
additional cash remuneration is traditional in the industry,

(B) such individual receives a share of the boat's (or the boats’ in the case of a fishing
operation involving more than one boat) catch of fish or other forms of aquatic animal life
or a share of the proceeds from the sale of such catch, and

(C) the amount of such individual's share depends on the amount of the boat’s (or the
boats’ in the case of a fishing operation involving more than one boat) catch of fish or
other forms of aquatic animal life,

but only if the operating crew of such boat (or each boat from which the individual
receives a share in the case of a fishing operation involving more than one boat) is
normally made up of fewer than 10 individuals; or

(21) domestic service in a private home of the employer which—

(A) is performed in any year by an individual under the age of 18 during any portion of
such year; and

(B) is not the principal occupation of such employee.

For purposes of paragraph (20), the operating crew of a boat shall be treated as normally
made up of fewer than 10 individuals if the average size of the operating crew on trips
made during the preceding 4 calendar quarters consisted of fewer than 10 individuals.

(c) Included and excluded service

For purposes of this chapter, if the services performed during one-half or more of any pay
period by an employee for the person employing him constitute employment, all the
services of such employee for such period shall be deemed to be employment; but if the
services performed during more than one-half of any such pay period by an employee for
the person employing him do not constitute employment, then none of the services of such
employee for such period shall be deemed to be employment. As used in this subsection,
the term “pay period” means a period (of not more than 31 consecutive days) for which a
payment of remuneration is ordinarily made to the employee by the person employing him.

This subsection shall not be applicable with respect to services performed in a pay period
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by an employee for the person employing him, where any of such service is excepted by
subsection (b)(9).

(d) Employee

For purposes of this chapter, the term “employee” means—

(1) any officer of a corporation; or

(2) any individual who, under the usual common law rules applicable in determining the
employer-employee relationship, has the status of an employee; or

(3) any individual (other than an individual who is an employee under paragraph (1) or (2))
who performs services for remuneration for any person—

(A) as an agent-driver or commission-driver engaged in distributing meat products,
vegetable products, fruit products, bakery products, beverages (other than milk), or
laundry or dry-cleaning services, for his principal;

(B) as a full-time life insurance salesman;

(C) as a home worker performing work, according to specifications furnished by the
person for whom the services are performed, on materials or goods furnished by such
person which are required to be returned to such person or a person designated by him;
or

(D) as a traveling or city salesman, other than as an agent-driver or commission-driver,
engaged upon a full-time basis in the solicitation on behalf of, and the transmission to, his
principal (except for side-line sales activities on behalf of some other person) of orders
from wholesalers, retailers, contractors, or operators of hotels, restaurants, or other similar
establishments for merchandise for resale or supplies for use in their business operations;

if the contract of service contemplates that substantially all of such services are to be
performed personally by such individual; except that an individual shall not be included in
the term “employee” under the provisions of this paragraph if such individual has a
substantial investment in facilities used in connection with the performance of such
services (other than in facilities for transportation), or if the services are in the nature of a
single transaction not part of a continuing relationship with the person for whom the

services are performed; or
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(4) any individual who performs services that are included under an agreement entered
into pursuant to section 218 of the Social Security Act.

(e) State, United States, and citizen

For purposes of this chapter—

(1) State

The term “State” includes the District of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, and American Samoa.

(2) United States

The term “United States” when used in a geographical sense includes the Commonwealth
of Puerto Rico, the Virgin Islands, Guam, and American Samoa.

An individual who is a citizen of the Commonwealth of Puerto Rico (but not otherwise a
citizen of the United States) shall be considered, for purposes of this section, as a citizen
of the United States.

(f) American vessel and aircraft

For purposes of this chapter, the term “American vessel” means any vessel documented
or numbered under the laws of the United States; and includes any vessel which is neither
documented or numbered under the laws of the United States nor documented under the
laws of any foreign country, if its crew is employed solely by one or more citizens or
residents of the United States or corporations organized under the laws of the United
States or of any State; and the term “American aircraft” means an aircraft registered under
the laws of the United States.

(g) Agricultural labor

For purposes of this chapter, the term “agricultural labor” includes all service performed—
(1) on a farm, in the employ of any person, in connection with cultivating the soil, or in
connection with raising or harvesting any agricultural or horticultural commodity, including
the raising, shearing, feeding, caring for, training, and management of livestock, bees,
poultry, and fur-bearing animals and wildlife;

(2) in the employ of the owner or tenant or other operator of a farm, in connection with the
operation, management, conservation, improvement, or maintenance of such farm and its
tools and equipment, or in salvaging timber or clearing land of brush and other debris left

by a hurricane, if the major part of such service is performed on a farm;
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(3) in connection with the production or harvesting of any commodity defined as an
agricultural commodity in section 15(g) of the Agricultural Marketing Act, as amended (12
U.S.C. 1141j), or in connection with the ginning of cotton, or in connection with the
operation or maintenance of ditches, canals, reservoirs, or waterways, not owned or
operated for profit, used exclusively for supplying and storing water for farming purposes;
(4)

(A) in the employ of the operator of a farm in handling, planting, drying, packing,
packaging, processing, freezing, grading, storing, or delivering to storage or to market or
to a carrier for transportation to market, in its unmanufactured state, any agricultural or
horticultural commodity; but only if such operator produced more than one-half of the
commodity with respect to which such service is performed;

(B) in the employ of a group of operators of farms (other than a cooperative organization)
in the performance of service described in subparagraph (A), but only if such operators
produced all of the commodity with respect to which such service is performed. For
purposes of this subparagraph, any unincorporated group of operators shall be deemed a
cooperative organization if the number of operators comprising such group is more than
20 at any time during the calendar year in which such service is performed;

(C) the provisions of subparagraphs (A) and (B) shall not be deemed to be applicable with
respect to service performed in connection with commercial canning or commercial
freezing or in connection with any agricultural or horticultural commodity after its delivery
to a terminal market for distribution for consumption; or

(5) on a farm operated for profit if such service is not in the course of the employer’s trade
or business.

As used in this subsection, the term “farm” includes stock, dairy, poultry, fruit, fur-bearing
animal, and truck farms, plantations, ranches, nurseries, ranges, greenhouses or other
similar structures used primarily for the raising of agricultural or horticultural commodities,
and orchards.

(h) American employer

For purposes of this chapter, the term “American employer” means an employer which

is—
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(1) the United States or any instrumentality thereof,

(2) an individual who is a resident of the United States,

(3) a partnership, if two-thirds or more of the partners are residents of the United States,
(4) a trust, if all of the trustees are residents of the United States, or

(5) a corporation organized under the laws of the United States or of any State.

(i) Computation of wages in certain cases

(1) Domestic service

For purposes of this chapter, in the case of domestic service described in subsection
(a)(7)(B), any payment of cash remuneration for such service which is more or less than a
whole-dollar amount shall, under such conditions and to such extent as may be
prescribed by regulations made under this chapter, be computed to the nearest dollar. For
the purpose of the computation to the nearest dollar, the payment of a fractional part of a
dollar shall be disregarded unless it amounts to one-half dollar or more, in which case it
shall be increased to $1. The amount of any payment of cash remuneration so computed
to the nearest dollar shall, in lieu of the amount actually paid, be deemed to constitute the
amount of cash remuneration for purposes of subsection (a)(7)(B).

(2) Service in the uniformed services

For purposes of this chapter, in the case of an individual performing service, as a member
of a uniformed service, to which the provisions of subsection (m)(1) are applicable, the
term “wages” shall, subject to the provisions of subsection (a)(1) of this section, include as
such individual’s remuneration for such service only

(A) his basic pay as described in chapter 3 and section 1009 of title 37, United States
Code, in the case of an individual performing service to which subparagraph (A) of such
subsection (m)(1) applies, or

(B) his compensation for such service as determined under section 206 (a) of title 37,
United States Code, in the case of an individual performing service to which
subparagraph (B) of such subsection (m)(1) applies.

(3) Peace Corps volunteer service

For purposes of this chapter, in the case of an individual performing service, as a

volunteer or volunteer leader within the meaning of the Peace Corps Act, to which the
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provisions of section 3121 (p) are applicable, the term “wages” shall, subject to the
provisions of subsection (a)(1) of this section, include as such individual’'s remuneration for
such service only amounts paid pursuant to section 5(c) or 6(1) of the Peace Corps Act.
(4) Service performed by certain members of religious orders

For purposes of this chapter, in any case where an individual is a member of a religious
order (as defined in subsection (r)(2)) performing service in the exercise of duties required
by such order, and an election of coverage under subsection (r) is in effect with respect to
such order or with respect to the autonomous subdivision thereof to which such member
belongs, the term “wages” shall, subject to the provisions of subsection (a)(1), include as
such individual’'s remuneration for such service the fair market value of any board, lodging,
clothing, and other perquisites furnished to such member by such order or subdivision
thereof or by any other person or organization pursuant to an agreement with such order
or subdivision, except that the amount included as such individual's remuneration under
this paragraph shall not be less than $100 a month.

(5) Service performed by certain retired justices and judges

For purposes of this chapter, in the case of an individual performing service under the
provisions of section 294 of title 28, United States Code (relating to assignment of retired
justices and judges to active duty), the term “wages” shall not include any payment under
section 371(b) of such title 28 which is received during the period of such service.

(j) Covered transportation service

For purposes of this chapter—

(1) Existing transportation systems—General rule

Except as provided in paragraph (2), all service performed in the employ of a State or
political subdivision in connection with its operation of a public transportation system shall
constitute covered transportation service if any part of the transportation system was
acquired from private ownership after 1936 and prior to 1951.

(2) Existing transportation systems—Cases in which no transportation employees, or only
certain employees, are covered

Service performed in the employ of a State or political subdivision in connection with the
operation of its public transportation system shall not constitute covered transportation

service if—
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(A) any part of the transportation system was acquired from private ownership after 1936
and prior to 1951, and substantially all service in connection with the operation of the
transportation system was, on December 31, 1950, covered under a general retirement
system providing benefits which, by reason of a provision of the State constitution dealing
specifically with retirement systems of the State or political subdivisions thereof, cannot be
diminished or impaired; or

(B) no part of the transportation system operated by the State or political subdivision on
December 31, 1950, was acquired from private ownership after 1936 and prior to 1951;
except that if such State or political subdivision makes an acquisition after 1950 from
private ownership of any part of its transportation system, then, in the case of any
employee who—

(C) became an employee of such State or political subdivision in connection with and at
the time of its acquisition after 1950 of such part, and

(D) prior to such acquisition rendered service in employment (including as employment
service covered by an agreement under section 218 of the Social Security Act) in
connection with the operation of such part of the transportation system acquired by the
State or political subdivision,

the service of such employee in connection with the operation of the transportation system
shall constitute covered transportation service, commencing with the first day of the third
calendar quarter following the calendar quarter in which the acquisition of such part took
place, unless on such first day such service of such employee is covered by a general
retirement system which does not, with respect to such employee, contain special
provisions applicable only to employees described in subparagraph (C).

(3) Transportation systems acquired after 1950

All service performed in the employ of a State or political subdivision thereof in connection
with its operation of a public transportation system shall constitute covered transportation
service if the transportation system was not operated by the State or political subdivision
prior to 1951 and, at the time of its first acquisition (after 1950) from private ownership of

any part of its transportation system, the State or political subdivision did not have a
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general retirement system covering substantially all service performed in connection with
the operation of the transportation system.

(4) Definitions

For purposes of this subsection—

(A) The term “general retirement system” means any pension, annuity, retirement, or
similar fund or system established by a State or by a political subdivision thereof for
employees of the State, political subdivision, or both; but such term shall not include such
a fund or system which covers only service performed in positions connected with the
operation of its public transportation system.

(B) A transportation system or a part thereof shall be considered to have been acquired by
a State or political subdivision from private ownership if prior to the acquisition service
performed by employees in connection with the operation of the system or part thereof
acquired constituted employment under this chapter or subchapter A of chapter 9 of the
Internal Revenue Code of 1939 or was covered by an agreement made pursuant to
section 218 of the Social Security Act and some of such employees became employees of
the State or political subdivision in connection with and at the time of such acquisition.

(C) The term “political subdivision” includes an instrumentality of—

(i) a State,

(if) one or more political subdivisions of a State, or

(iii) a State and one or more of its political subdivisions.

[(k) Repealed. Pub. L. 98-21, title I, §  102(b)(2), Apr. 20, 1983, 97 Stat. 71]

() Agreements entered into by American employers with respect to foreign affiliates

(1) Agreement with respect to certain employees of foreign affiliate

The Secretary shall, at the American employer’s request, enter into an agreement (in such
manner and form as may be prescribed by the Secretary) with any American employer (as
defined in subsection (h)) who desires to have the insurance system established by title 11
of the Social Security Act extended to service performed outside the United States in the
employ of any 1 or more of such employer’s foreign affiliates (as defined in paragraph (6))
by all employees who are citizens or residents of the United States, except that the

agreement shall not apply to any service performed by, or remuneration paid to, an
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employee if such service or remuneration would be excluded from the term “employment”

or “wages”, as defined in this section, had the service been performed in the United
States. Such agreement may be amended at any time so as to be made applicable, in the
same manner and under the same conditions, with respect to any other foreign affiliate of
such American employer. Such agreement shall be applicable with respect to citizens or
residents of the United States who, on or after the effective date of the agreement, are
employees of and perform services outside the United States for any foreign affiliate
specified in the agreement. Such agreement shall provide—

(A) that the American employer shall pay to the Secretary, at such time or times as the
Secretary may by regulations prescribe, amounts equivalent to the sum of the taxes which
would be imposed by sections 3101 and 3111 (including amounts equivalent to the
interest, additions to the taxes, additional amounts, and penalties which would be
applicable) with respect to the remuneration which would be wages if the services
covered by the agreement constituted employment as defined in this section; and

(B) that the American employer will comply with such regulations relating to payments and
reports as the Secretary may prescribe to carry out the purposes of this subsection.

(2) Effective period of agreement

An agreement entered into pursuant to paragraph (1) shall be in effect for the period
beginning with the first day of the calendar quarter in which such agreement is entered
into or the first day of the succeeding calendar quarter, as may be specified in the
agreement; except that in case such agreement is amended to include the services
performed for any other affiliate and such amendment is executed after the first month
following the first calendar quarter for which the agreement is in effect, the agreement
shall be in effect with respect to service performed for such other affiliate only after the
calendar quarter in which such amendment is executed. Notwithstanding any other
provision of this subsection, the period for which any such agreement is effective with
respect to any foreign entity shall terminate at the end of any calendar quarter in which the
foreign entity, at any time in such quarter, ceases to be a foreign affiliate as defined in
paragraph (6).

(3) No termination of agreement
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No agreement under this subsection may be terminated, either in its entirety or with
respect to any foreign affiliate, on or after June 15, 1989.

(4) Deposits in trust funds

For purposes of section 201 of the Social Security Act, relating to appropriations to the
Federal Old-Age and Survivors Insurance Trust Fund and the Federal Disability Insurance
Trust Fund, such remuneration—

(A) paid for services covered by an agreement entered into pursuant to paragraph (1) as
would be wages if the services constituted employment, and

(B) as is reported to the Secretary pursuant to the provisions of such agreement or of the
regulations issued under this subsection,

shall be considered wages subject to the taxes imposed by this chapter.

(5) Overpayments and underpayments

(A) If more or less than the correct amount due under an agreement entered into pursuant
to this subsection is paid with respect to any payment of remuneration, proper
adjustments with respect to the amounts due under such agreement shall be made,
without interest, in such manner and at such times as may be required by regulations
prescribed by the Secretary.

(B) If an overpayment cannot be adjusted under subparagraph (A), the amount thereof
shall be paid by the Secretary, through the Fiscal Service of the Treasury Department, but
only if a claim for such overpayment is filed with the Secretary within two years from the
time such overpayment was made.

(6) Foreign affiliate defined

For purposes of this subsection and section 210(a) of the Social Security Act—

(A) In general

A foreign affiliate of an American employer is any foreign entity in which such American
employer has not less than a 10-percent interest.

(B) Determination of 10-percent interest

For purposes of subparagraph (A), an American employer has a 10-percent interest in any
entity if such employer has such an interest directly (or through one or more entities)—

(i) in the case of a corporation, in the voting stock thereof, and

(ii) in the case of any other entity, in the profits thereof.
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(7) American employer as separate entity

Each American employer which enters into an agreement pursuant to paragraph (1) of this
subsection shall, for purposes of this subsection and section 6413 (c)(2)(C), relating to
special refunds in the case of employees of certain foreign entities, be considered an
employer in its capacity as a party to such agreement separate and distinct from its
identity as a person employing individuals on its own account.

(8) Regulations

Regulations of the Secretary to carry out the purposes of this subsection shall be designed
to make the requirements imposed on American employers with respect to services
covered by an agreement entered into pursuant to this subsection the same, so far as
practicable, as those imposed upon employers pursuant to this title with respect to the
taxes imposed by this chapter.

(m) Service in the uniformed services

For purposes of this chapter—

(1) Inclusion of service

The term “employment” shall, notwithstanding the provisions of subsection (b) of this
section, include—

(A) service performed by an individual as a member of a uniformed service on active duty,
but such term shall not include any such service which is performed while on leave without
pay, and

(B) service performed by an individual as a member of a uniformed service on inactive
duty training.

(2) Active duty

The term “active duty” means “active duty” as described in paragraph (21) of section 101
of title 38, United States Code, except that it shall also include “active duty for training” as
described in paragraph (22) of such section.

(3) Inactive duty training

The term “inactive duty training” means “inactive duty training” as described in paragraph
(23) of such section 101.

(n) Member of a uniformed service
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For purposes of this chapter, the term “member of a uniformed service” means any person
appointed, enlisted, or inducted in a component of the Army, Navy, Air Force, Marine
Corps, or Coast Guard (including a reserve component as defined in section 101 (27) of
titte 38, United States Code), or in one of those services without specification of
component, or as a commissioned officer of the Coast and Geodetic Survey, the National
Oceanic and Atmospheric Administration Corps, or the Regular or Reserve Corps of the
Public Health Service, and any person serving in the Army or Air Force under call or
conscription. The term includes—

(1) a retired member of any of those services;

(2) a member of the Fleet Reserve or Fleet Marine Corps Reserve;

(3) a cadet at the United States Military Academy, a midshipman at the United States
Naval Academy, and a cadet at the United States Coast Guard Academy or United States
Air Force Academy;

(4) a member of the Reserve Officers’ Training Corps, the Naval Reserve Officers’ Training
Corps, or the Air Force Reserve Officers’ Training Corps, when ordered to annual training
duty for fourteen days or more, and while performing authorized travel to and from that
duty; and

(5) any person while en route to or from, or at, a place for final acceptance or for entry
upon active duty in the military, naval, or air service—

(A) who has been provisionally accepted for such duty; or

(B) who, under the Military Selective Service Act, has been selected for active military,
naval, or air service;

and has been ordered or directed to proceed to such place.

The term does not include a temporary member of the Coast Guard Reserve.

(o) Crew leader

For purposes of this chapter, the term “crew leader” means an individual who furnishes
individuals to perform agricultural labor for another person, if such individual pays (either
on his own behalf or on behalf of such person) the individuals so furnished by him for the
agricultural labor performed by them and if such individual has not entered into a written

agreement with such person whereby such individual has been designated as an
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employee of such person; and such individuals furnished by the crew leader to perform
agricultural labor for another person shall be deemed to be the employees of such crew
leader. For purposes of this chapter and chapter 2, a crew leader shall, with respect to
service performed in furnishing individuals to perform agricultural labor for another person
and service performed as a member of the crew, be deemed not to be an employee of
such other person.

(p) Peace Corps volunteer service

For purposes of this chapter, the term “employment” shall, notwithstanding the provisions
of subsection (b) of this section, include service performed by an individual as a volunteer
or volunteer leader within the meaning of the Peace Corps Act.

(g) Tips included for both employee and employer taxes

For purposes of this chapter, tips received by an employee in the course of his
employment shall be considered remuneration for such employment (and deemed to have
been paid by the employer for purposes of subsections (a) and (b) of section 3111). Such
remuneration shall be deemed to be paid at the time a written statement including such
tips is furnished to the employer pursuant to section 6053 (a) or (if no statement including
such tips is so furnished) at the time received; except that, in determining the employer’s
liability in connection with the taxes imposed by section 3111 with respect to such tips in
any case where no statement including such tips was so furnished (or to the extent that
the statement so furnished was inaccurate or incomplete), such remuneration shall be
deemed for purposes of subtitle F to be paid on the date on which notice and demand for
such taxes is made to the employer by the Secretary.

(r) Election of coverage by religious orders

(1) Certificate of election by order

A religious order whose members are required to take a vow of poverty, or any
autonomous subdivision of such order, may file a certificate (in such form and manner,
and with such official, as may be prescribed by regulations under this chapter) electing to
have the insurance system established by title 1l of the Social Security Act extended to
services performed by its members in the exercise of duties required by such order or

such subdivision thereof. Such certificate of election shall provide that—



165

(A) such election of coverage by such order or subdivision shall be irrevocable;

(B) such election shall apply to all current and future members of such order, or in the
case of a subdivision thereof to all current and future members of such order who belong
to such subdivision;

(C) all services performed by a member of such an order or subdivision in the exercise of
duties required by such order or subdivision shall be deemed to have been performed by
such member as an employee of such order or subdivision; and

(D) the wages of each member, upon which such order or subdivision shall pay the taxes
imposed by sections 3101 and 3111, will be determined as provided in subsection (i)(4).
(2) Definition of member

For purposes of this subsection, a member of a religious order means any individual who
is subject to a vow of poverty as a member of such order and who performs tasks usually
required (and to the extent usually required) of an active member of such order and who is
not considered retired because of old age or total disability.

(3) Effective date for election

(A) A certificate of election of coverage shall be in effect, for purposes of subsection (b)(8)
and for purposes of section 210(a)(8) of the Social Security Act, for the period beginning
with whichever of the following may be designated by the order or subdivision thereof:

(i) the first day of the calendar quarter in which the certificate is filed,

(ii) the first day of the calendar quarter succeeding such quarter, or

(iii) the first day of any calendar quarter preceding the calendar quarter in which the
certificate is filed, except that such date may not be earlier than the first day of the
twentieth calendar quarter preceding the quarter in which such certificate is filed.
Whenever a date is designated under clause (i), the election shall apply to services
performed before the quarter in which the certificate is filed only if the member performing
such services was a member at the time such services were performed and is living on the
first day of the quarter in which such certificate is filed.

(B) If a certificate of election filed pursuant to this subsection is effective for one or more

calendar quarters prior to the quarter in which such certificate is filed, then—
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(i) for purposes of computing interest and for purposes of section 6651 (relating to
addition to tax for failure to file tax return), the due date for the return and payment of the
tax for such prior calendar quarters resulting from the filing of such certificate shall be the
last day of the calendar month following the calendar quarter in which the certificate is
filed; and

(i) the statutory period for the assessment of such tax shall not expire before the expiration

of 3 years from such due date.

[(4) Repealed. Pub. L. 98-21, title I, §  102(b)(3)(B), Apr. 20, 1983, 97 Stat. 71]

(s) Concurrent employment by two or more employers

For purposes of sections 3102, 3111, and 3121 (a)(1), if two or more related corporations
concurrently employ the same individual and compensate such individual through a
common paymaster which is one of such corporations, each such corporation shall be
considered to have paid as remuneration to such individual only the amounts actually
disbursed by it to such individual and shall not be considered to have paid as
remuneration to such individual amounts actually disbursed to such individual by another

of such corporations.

[(t) Repealed. Pub. L. 100-203, title IX, § 9006(b)(2), Dec. 22, 1987, 101 Stat. 1330-
289]

(u) Application of hospital insurance tax to Federal, State, and local employment

(1) Federal employment

For purposes of the taxes imposed by sections 3101 (b) and 3111 (b), subsection (b) shall
be applied without regard to paragraph (5) thereof.

(2) State and local employment

For purposes of the taxes imposed by sections 3101 (b) and 3111 (b)—

(A) In general

Except as provided in subparagraphs (B) and (C), subsection (b) shall be applied without
regard to paragraph (7) thereof.

(B) Exception for certain services

Service shall not be treated as employment by reason of subparagraph (A) if—
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(i) the service is included under an agreement under section 218 of the Social Security
Act, or

(ii) the service is performed—

(I) by an individual who is employed by a State or political subdivision thereof to relieve
him from unemployment,

() in a hospital, home, or other institution by a patient or inmate thereof as an employee of
a State or political subdivision thereof or of the District of Columbia,

(1) by an individual, as an employee of a State or political subdivision thereof or of the
District of Columbia, serving on a temporary basis in case of fire, storm, snow, earthquake,
flood or other similar emergency,

(IV) by any individual as an employee included under section 5351 (2) of title 5, United
States Code (relating to certain interns, student nurses, and other student employees of
hospitals of the District of Columbia Government), other than as a medical or dental intern
or a medical or dental residentin training,

(V) by an election official or election worker if the remuneration paid in a calendar year for
such service is less than $1,000 with respect to service performed during any calendar
year commencing on or after January 1, 1995, ending on or before December 31, 1999,
and the adjusted amount determined under section 218(c)(8)(B) of the Social Security Act
for any calendar year commencing on or after January 1, 2000, with respect to service
performed during such calendar year, or

(V1) by an individual in a position described in section 1402 (c)(2)(E).

As used in this subparagraph, the terms “State” and “political subdivision” have the
meanings given those terms in section 218(b) of the Social Security Act.

(C) Exception for current employment which continues

Service performed for an employer shall not be treated as employment by reason of
subparagraph (A) if—

(i) such service would be excluded from the term “employment” for purposes of this
chapter if subparagraph (A) did not apply;

(ii) such service is performed by an individual—
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(I) who was performing substantial and regular service for remuneration for that employer
before April 1, 1986,

(I1) who is a bona fide employee of that employer on March 31, 1986, and

(1) whose employment relationship with that employer was not entered into for purposes
of meeting the requirements of this subparagraph; and

(ii) the employment relationship with that employer has not been terminated after March
31, 1986.

(D) Treatment of agencies and instrumentalities

For purposes of subparagraph (C), under regulations—

(i) All agencies and instrumentalities of a State (as defined in section 218(b) of the Social
Security Act) or of the District of Columbia shall be treated as a single employer.

(i) All agencies and instrumentalities of a political subdivision of a State (as so defined)
shall be treated as a single employer and shall not be treated as described in clause (i).
(3) Medicare qualified government employment

For purposes of this chapter, the term “medicare qualified government employment”
means service which—

(A) is employment (as defined in subsection (b)) with the application of paragraphs (1)
and (2), but

(B) would not be employment (as so defined) without the application of such paragraphs.
(v) Treatment of certain deferred compensation and salary reduction arrangements

(1) Certain employer contributions treated as wages

Nothing in any paragraph of subsection (a) (other than paragraph (1)) shall exclude from
the term “wages”—

(A) any employer contribution under a qualified cash or deferred arrangement (as defined
in section 401 (k)) to the extent not included in gross income by reason of section 402
(e)(3) or consisting of designated Roth contributions (as defined in section 402A (c)), or
(B) any amount treated as an employer contribution under section 414 (h)(2) where the
pickup referred to in such section is pursuant to a salary reduction agreement (whether
evidenced by a written instrument or otherwise).

(2) Treatment of certain nonqualified deferred compensation plans

(A) In general
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Any amount deferred under a nonqualified deferred compensation plan shall be taken into
account for purposes of this chapter as of the later of—

(i) when the services are performed, or

(i) when there is no substantial risk of forfeiture of the rights to such amount.

The preceding sentence shall not apply to any excess parachute payment (as defined in
section 280G (b)) or to any specified stock compensation (as defined in section 4985) on
which tax is imposed by section 4985.

(B) Taxed only once

Any amount taken into account as wages by reason of subparagraph (A) (and the income
attributable thereto) shall not thereafter be treated as wages for purposes of this chapter.
(C) Nonqualified deferred compensation plan

For purposes of this paragraph, the term “nonqualified deferred compensation plan”
means any plan or other arrangement for deferral of compensation other than a plan
described in subsection (a)(5).

(3) Exempt governmental deferred compensation plan

For purposes of subsection (a)(5), the term “exempt governmental deferred compensation
plan” means any plan providing for deferral of compensation established and maintained
for its employees by the United States, by a State or political subdivision thereof, or by an
agency or instrumentality of any of the foregoing. Such term shall not include—

(A) any plan to which section 83, 402 (b), 403 (c), 457 (a), or 457 (f)(1) applies,

(B) any annuity contract described in section 403 (b), and

(C) the Thrift Savings Fund (within the meaning of subchapter Il of chapter 84 of title 5,
United States Code).

(w) Exemption of churches and qualified church-controlled organizations

(1) General rule

Any church or qualified church-controlled organization (as defined in paragraph (3)) may
make an election within the time period described in paragraph (2), in accordance with
such procedures as the Secretary determines to be appropriate, that services performed
in the employ of such church or organization shall be excluded from employment for
purposes of title Il of the Social Security Act and this chapter. An election may be made

under this subsection only if the church or qualified church-controlled organization states
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that such church or organization is opposed for religious reasons to the payment of the tax
imposed under section 3111.

(2) Timing and duration of election

An election under this subsection must be made prior to the first date, more than 90 days
after July 18, 1984, on which a quarterly employment tax return for the tax imposed under
section 3111 is due, or would be due but for the election, from such church or
organization. An election under this subsection shall apply to current and future
employees, and shall apply to service performed after December 31, 1983. The election
may be revoked by the church or organization under regulations prescribed by the
Secretary. The election shall be revoked by the Secretary if such church or organization
fails to furnish the information required under section 6051 to the Secretary for a period of
2 years or more with respect to remuneration paid for such services by such church or
organization, and, upon request by the Secretary, fails to furnish all such previously
unfurnished information for the period covered by the election. Any revocation under the
preceding sentence shall apply retroactively to the beginning of the 2-year period for
which the information was not furnished.

(3) Definitions

(A) For purposes of this subsection, the term “church” means a church, a convention or
association of churches, or an elementary or secondary school which is controlled,
operated, or principally supported by a church or by a convention or association of
churches.

(B) For purposes of this subsection, the term “qualified church-controlled organization”
means any church-controlled tax-exempt organization described in section 501 (c)(3),
other than an organization which—

(i) offers goods, services, or facilities for sale, other than on an incidental basis, to the
general public, other than goods, services, or facilities which are sold at a nominal charge
which is substantially less than the cost of providing such goods, services, or facilities;
and

(i) normally receives more than 25 percent of its support from either

(I) governmental sources, or
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(I1) receipts from admissions, sales of merchandise, performance of services, or furnishing
of facilities, in activities which are not unrelated trades or businesses, or both.

(x) Applicable dollar threshold

For purposes of subsection (a)(7)(B), the term “applicable dollar threshold” means $1,000.
In the case of calendar years after 1995, the Commissioner of Social Security shall adjust
such $1,000 amount at the same time and in the same manner as under section
215(a)(1)(B)(ii) of the Social Security Act with respect to the amounts referred to in section
215(a)(1)(B)(i) of such Act, except that, for purposes of this paragraph, 1993 shall be
substituted for the calendar year referred to in section 215(a)(1)(B)(ii)(ll) of such Act. If any
amount as adjusted under the preceding sentence is not a multiple of $100, such amount
shall be rounded to the next lowest multiple of $100.

(y) Service in the employ of international organizations by certain transferred Federal
employees

(1) In general

For purposes of this chapter, service performed in the employ of an international
organization by an individual pursuant to a transfer of such individual to such international
organization pursuant to section 3582 of title 5, United States Code, shall constitute
“employment” if—

(A) immediately before such transfer, such individual performed service with a Federal
agency which constituted “employment” under subsection (b) for purposes of the taxes
imposed by sections 3101 (a) and 3111 (a), and

(B) such individual would be entitled, upon separation from such international organization
and proper application, to reemployment with such Federal agency under such section
3582.

(2) Definitions

For purposes of this subsection—

(A) Federal agency

The term “Federal agency” means an agency, as defined in section 3581 (1) of title 5,
United States Code.

(B) International organization
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The term “international organization” has the meaning provided such term by section 3581
(3) of title 5, United States Code.

(z) Treatment of certain foreign persons as American employers

(1) In general

If any employee of a foreign person is performing services in connection with a contract
between the United States Government (or any instrumentality thereof) and any member of
any domestically controlled group of entities which includes such foreign person, such
foreign person shall be treated for purposes of this chapter as an American employer with
respect to such services performed by such employee.

(2) Domestically controlled group of entities

For purposes of this subsection—

(A) In general

The term “domestically controlled group of entities” means a controlled group of entities
the common parent of which is a domestic corporation.

(B) Controlled group of entities

The term “controlled group of entities” means a controlled group of corporations as
defined in section 1563 (a)(1), except that—

(i) “more than 50 percent” shall be substituted for “at least 80 percent” each place it
appears therein, and

(i) the determination shall be made without regard to subsections (a)(4) and (b)(2) of
section 1563.

A partnership or any other entity (other than a corporation) shall be treated as a member of
a controlled group of entities if such entity is controlled (within the meaning of section 954
(d)(3)) by members of such group (including any entity treated as a member of such
group by reason of this sentence).

(3) Liability of common parent

In the case of a foreign person who is a member of any domestically controlled group of
entities, the common parent of such group shall be jointly and severally liable for any tax
under this chapter for which such foreign person is liable by reason of this subsection, and
for any penalty imposed on such person by this title with respect to any failure to pay such

tax or to file any return or statement with respect to such tax or wages subject to such tax.
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No deduction shall be allowed under this title for any liability imposed by the preceding
sentence.

(4) Provisions preventing double taxation

(A) Agreements

Paragraph (1) shall not apply to any services which are covered by an agreement under
subsection ().

(B) Equivalent foreign taxation

Paragraph (1) shall not apply to any services if the employer establishes to the satisfaction
of the Secretary that the remuneration paid by such employer for such services is subject
to a tax imposed by a foreign country which is substantially equivalent to the taxes
imposed by this chapter.

(5) Cross reference

For relief from taxes in cases covered by certain international agreements, see sections

3101 (c) and 3111 (c).

§ 3122. Federal service

In the case of the taxes imposed by this chapter with respect to service performed in the
employ of the United States or in the employ of any instrumentality which is wholly owned
by the United States, including such service which is medicare qualified government
employment (as defined in section 3121 (u)(3)), including service, performed as a member
of a uniformed service, to which the provisions of section 3121 (m)(1) are applicable, and
including service, performed as a volunteer or volunteer leader within the meaning of the
Peace Corps Act, to which the provisions of section 3121 (p) are applicable, the
determination of the amount of remuneration for such service, and the return and payment
of the taxes imposed by this chapter, shall be made by the head of the Federal agency or
instrumentality having the control of such service, or by such agents as such head may
designate. In the case of the taxes imposed by this chapter with respect to service
performed in the employ of an international organization pursuant to a transfer to which the
provisions of section 3121 (y) are applicable, the determination of the amount of
remuneration for such service, and the return and payment of the taxes imposed by this

chapter, shall be made by the head of the Federal agency from which the transfer was
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made. Nothing in this paragraph shall be construed to affect the Secretary’s authority to
determine under subsections (a) and (b) of section 3121 whether any such service
constitutes employment, the periods of such employment, and whether remuneration paid
for any such service constitutes wages. The person making such return may, for
convenience of administration, make payments of the tax imposed under section 3111
with respect to such service without regard to the contribution and benefit base limitation
in section 3121 (a)(1), and he shall not be required to obtain a refund of the tax paid under
section 3111 on that part of the remuneration not included in wages by reason of section
3121 (a)(1). Payments of the tax imposed under section 3111 with respect to service,
performed by an individual as a member of a uniformed service, to which the provisions of
section 3121 (m)(1) are applicable, shall be made from appropriations available for the
pay of members of such uniformed service. The provisions of this section shall be
applicable in the case of service performed by a civilian employee, not compensated from
funds appropriated by the Congress, in the Army and Air Force Exchange Service, Army
and Air Force Motion Picture Service, Navy Exchanges, Marine Corps Exchanges, or other
activities, conducted by an instrumentality of the United States subject to the jurisdiction of
the Secretary of Defense, at installations of the Department of Defense for the comfort,
pleasure, contentment, and mental and physical improvement of personnel of such
Department; and for purposes of this section the Secretary of Defense shall be deemed to
be the head of such instrumentality. The provisions of this section shall be applicable also
in the case of service performed by a civilian employee, not compensated from funds
appropriated by the Congress, in the Coast Guard Exchanges or other activities,
conducted by an instrumentality of the United States subject to the jurisdiction of the
Secretary of the Department in which the Coast Guard is operating, at installations of the
Coast Guard for the comfort, pleasure, contentment, and mental and physical
improvement of personnel of the Coast Guard; and for purposes of this section the
Secretary of the Department in which the Coast Guard is operating shall be deemed to be

the head of such instrumentality.

§ 3123. Deductions as constructive payments
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Whenever under this chapter or any act of Congress, or under the law of any State, an
employer is required or permitted to deduct any amount from the remuneration of an
employee and to pay the amount deducted to the United States, a State, or any political
subdivision thereof, then for purposes of this chapter the amount so deducted shall be

considered to have been paid to the employee at the time of such deduction.

§ 3124. Estimate of revenue reduction

The Secretary at intervals of not longer than 3 years shall estimate the reduction in the
amount of taxes collected under this chapter by reason of the operation of section 3121

(b)(9) and shall include such estimate in his annual report.
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AMANUIN U

26 USC TITLE 26 - INTERNAL REVENUE CODE CHAPTER 2
SELF-EMPLOYMENT CONTRIBUTION ACT 1954
(LNNHRTN)

§ 1401. Rate of tax

(a) Old-age, survivors, and disability insurance
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In addition to other taxes, there shall be imposed for each taxable year, on the self-
employment income of every individual, a tax equal to the following percent of the amount

of the self-employment income for such taxable year:

In the case of a taxable year

Beginning after: And before: Percent:
December 31, 1983 January 1, 1988 11.40
December 31, 1987 January 1, 1990 12.12
December 31, 1989 12.40

(b) Hospital insurance

In addition to the tax imposed by the preceding subsection, there shall be imposed for
each taxable year, on the self-employment income of every individual, a tax equal to the

following percent of the amount of the self-employment income for such taxable year:

In the case of a taxable year

Beginning after: And before: Percent:
December 31, 1983 January 1, 1985 2.60
December 31, 1984 January 1, 1986 2.70
December 31, 1985 2.90.

(c) Relief from taxes in cases covered by certain international agreements

During any period in which there is in effect an agreement entered into pursuant to section
233 of the Social Security Act with any foreign country, the self-employment income of an
individual shall be exempt from the taxes imposed by this section to the extent that such
self-employment income is subject under such agreement exclusively to the laws

applicable to the social security system of such foreign country.

§ 1402. Definitions

(a) Net earnings from self-employment
The term “net earnings from self-employment” means the gross income derived by an
individual from any trade or business carried on by such individual, less the deductions

allowed by this subtitle which are attributable to such trade or business, plus his
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distributive share (whether or not distributed) of income or loss described in section 702
(a)(8) from any trade or business carried on by a partnership of which he is a member;
except that in computing such gross income and deductions and such distributive share
of partnership ordinary income or loss—

(1) there shall be excluded rentals from real estate and from personal property leased with
the real estate (including such rentals paid in crop shares, and including payments under
section 1233(2) of the Food Security Act of 1985 (16 U.S.C. 3833 (2)) to individuals
receiving benefits under section 202 or 223 of the Social Security Act) together with the
deductions attributable thereto, unless such rentals are received in the course of a trade
or business as a real estate dealer; except that the preceding provisions of this paragraph
shall not apply to any income derived by the owner or tenant of land if

(A) such income is derived under an arrangement, between the owner or tenant and
another individual, which provides that such other individual shall produce agricultural or
horticultural commodities (including livestock, bees, poultry, and fur-bearing animals and
wildlife) on such land, and that there shall be material participation by the owner or tenant
(as determined without regard to any activities of an agent of such owner or tenant) in the
production or the management of the production of such agricultural or horticultural
commodities, and

(B) there is material participation by the owner or tenant (as determined without regard to
any activities of an agent of such owner or tenant) with respect to any such agricultural or
horticultural commodity;

(2) there shall be excluded dividends on any share of stock, and interest on any bond,
debenture, note, or certificate, or other evidence of indebtedness, issued with interest
coupons or in registered form by any corporation (including one issued by a government
or political subdivision thereof), unless such dividends and interest are received in the
course of a trade or business as a dealer in stocks or securities;

(3) there shall be excluded any gain or loss—

(A) which is considered as gain or loss from the sale or exchange of a capital asset,

(B) from the cutting of timber, or the disposal of timber, coal, or iron ore, if section 631

applies to such gain or loss, or
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(C) from the sale, exchange, involuntary conversion, or other disposition of property if such
property is neither—

(i) stock in trade or other property of a kind which would properly be includible in inventory
if on hand at the close of the taxable year, nor

(i) property held primarily for sale to customers in the ordinary course of the trade or
business;

(4) the deduction for net operating losses provided in section 172 shall not be allowed;

(5) if—

(A) any of the income derived from a trade or business (other than a trade or business
carried on by a partnership) is community income under community property laws
applicable to such income, the gross income and deductions attributable to such trade or
business shall be treated as the gross income and deductions of the spouse carrying on
such trade or business or, if such trade or business is jointly operated, treated as the
gross income and deductions of each spouse on the basis of their respective distributive
share of the gross income and deductions; and

(B) any portion of a partner’s distributive share of the ordinary income or loss from a trade
or business carried on by a partnership is community income or loss under the community
property laws applicable to such share, all of such distributive share shall be included in
computing the net earnings from self-employment of such partner, and no part of such
share shall be taken into account in computing the net earnings from self-employment of
the spouse of such partner;

(6) a resident of Puerto Rico shall compute his net earnings from self-employment in the
same manner as a citizen of the United States but without regard to section 933;

(7) the deduction for personal exemptions provided in section 151 shall not be allowed;

(8) an individual who is a duly ordained, commissioned, or licensed minister of a church or
a member of a religious order shall compute his net earnings from self-employment
derived from the performance of service described in subsection (c)(4) without regard to
section 107 (relating to rental value of parsonages), section 119 (relating to meals and
lodging furnished for the convenience of the employer), and section 911 (relating to

citizens or residents of the United States living abroad), but shall not include in such net
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earnings from self-employment the rental value of any parsonage or any parsonage
allowance (whether or not excludable under section 107) provided after the individual
retires, or any other retirement benefit received by such individual from a church plan (as
defined in section 414 (e)) after the individual retires;

(9) the exclusion from gross income provided by section 931 shall not apply;

(10) there shall be excluded amounts received by a partner pursuant to a written plan of
the partnership, which meets such requirements as are prescribed by the Secretary, and
which provides for payments on account of retirement, on a periodic basis, to partners
generally or to a class or classes of partners, such payments to continue at least until such
partner’s death, if—

(A) such partner rendered no services with respect to any trade or business carried on by
such partnership (or its successors) during the taxable year of such partnership (or its
successors), ending within or with his taxable year, in which such amounts were received,
and

(B) no obligation exists (as of the close of the partnership’s taxable year referred to in
subparagraph (A)) from the other partners to such partner except with respect to
retirement payments under such plan, and

(C) such partner’s share, if any, of the capital of the partnership has been paid to him in
full before the close of the partnership’s taxable year referred to in subparagraph (A);

(11) the exclusion from gross income provided by section 911 (a)(1) shall not apply;

(12) in lieu of the deduction provided by section 164 (f) (relating to deduction for one-half
of self-employment taxes), there shall be allowed a deduction equal to the product of—

(A) the taxpayer’'s net earnings from self-employment for the taxable year (determined
without regard to this paragraph), and

(B) one-half of the sum of the rates imposed by subsections (a) and (b) of section 1401 for
such year;

(13) there shall be excluded the distributive share of any item of income or loss of a limited
partner, as such, other than guaranteed payments described in section 707 (c) to that
partner for services actually rendered to or on behalf of the partnership to the extent that

those payments are established to be in the nature of remuneration for those services;
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(14) in the case of church employee income, the special rules of subsection (j)(1) shall
apply;

(15) in the case of a member of an Indian tribe, the special rules of section 7873 (relating
to income derived by Indians from exercise of fishing rights) shall apply;

(16) the deduction provided by section 199 shall not be allowed; and

(17) notwithstanding the preceding provisions of this subsection, each spouse’s share of
income or loss from a qualified joint venture shall be taken into account as provided in
section 761 (f) in determining net earnings from self-employment of such spouse.

If the taxable year of a partner is different from that of the partnership, the distributive
share which he is required to include in computing his net earnings from self-employment
shall be based on the ordinary income or loss of the partnership for any taxable year of the
partnership ending within or with his taxable year. In the case of any trade or business
which is carried on by an individual or by a partnership and in which, if such trade or
business were carried on exclusively by employees, the major portion of the services
would constitute agricultural labor as defined in section 3121 (g)—

(i) in the case of an individual, if the gross income derived by him from such trade or
business is not more than the upper limit, the net earnings from self-employment derived
by him from such trade or business may, at his option, be deemed to be 662/3 percent of
such gross income; or

(i) in the case of an individual, if the gross income derived by him from such trade or
business is more than the upper limit and the net earnings from self-employment derived
by him from such trade or business (computed under this subsection without regard to this
sentence) are less than the lower limit, the net earnings from self-employment derived by
him from such trade or business may, at his option, be deemed to be the lower limit; and
(iii) in the case of a member of a partnership, if his distributive share of the gross income
of the partnership derived from such trade or business (after such gross income has been
reduced by the sum of all payments to which section 707 (c) applies) is not more than the
upper limit, his distributive share of income described in section 702 (a)(8) derived from

such trade or business may, at his option, be deemed to be an amount equal to 662/3
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percent of his distributive share of such gross income (after such gross income has been
so reduced); or

(iv) in the case of a member of a partnership, if his distributive share of the gross income
of the partnership derived from such trade or business (after such gross income has been
reduced by the sum of all payments to which section 707 (c) applies) is more than the
upper limit and his distributive share (whether or not distributed) of income described in
section 702 (a)(8) derived from such trade or business (computed under this subsection
without regard to this sentence) is less than the lower limit, his distributive share of income
described in section 702 (a)(8) derived from such trade or business may, at his option, be
deemed to be the lower limit.

For purposes of the preceding sentence, gross income means—

(v) in the case of any such trade or business in which the income is computed under a
cash receipts and disbursements method, the gross receipts from such trade or business
reduced by the cost or other basis of property which was purchased and sold in carrying
on such trade or business, adjusted (after such reduction) in accordance with the
provisions of paragraphs (1) through (7) and paragraph (9) of this subsection; and

(vi) in the case of any such trade or business in which the income is computed under an
accrual method, the gross income from such trade or business, adjusted in accordance
with the provisions of paragraphs (1) through (7) and paragraph (9) of this subsection;
and, for purposes of such sentence, if an individual (including a member of a partnership)
derives gross income from more than one such trade or business, such gross income
(including his distributive share of the gross income of any partnership derived from any
such trade or business) shall be deemed to have been derived from one trade or
business.

The preceding sentence and clauses (i) through (iv) of the second preceding sentence
shall also apply in the case of any trade or business (other than a trade or business
specified in such second preceding sentence) which is carried on by an individual who is
self-employed on a regular basis as defined in subsection (h), or by a partnership of which
an individual is a member on a regular basis as defined in subsection (h), but only if such

individual's net earnings from self-employment as determined without regard to this
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sentence in the taxable year are less than the lower limit and less than 662/3 percent of
the sum (in such taxable year) of such individual’s gross income derived from all trades or
businesses carried on by him and his distributive share of the income or loss from all
trades or businesses carried on by all the partnerships of which he is a member; except
that this sentence shall not apply to more than 5 taxable years in the case of any
individual, and in no case in which an individual elects to determine the amount of his net
earnings from self-employment for a taxable year under the provisions of the two
preceding sentences with respect to a trade or business to which the second preceding
sentence applies and with respect to a trade or business to which this sentence applies
shall such net earnings for such year exceed the lower limit.

(b) Self-employment income

The term “self-employment income” means the net earnings from self-employment derived
by an individual (other than a nonresident alien individual, except as provided by an
agreement under section 233 of the Social Security Act) during any taxable year; except
that such term shall not include—

(1) in the case of the tax imposed by section 1401 (a), that part of the net earnings from
self-employment which is in excess of

(i) an amount equal to the contribution and benefit base (as determined under section 230
of the Social Security Act) which is effective for the calendar year in which such taxable
year begins, minus

(if) the amount of the wages paid to such individual during such taxable years; or

(2) the net earnings from self-employment, if such net earnings for the taxable year are
less than $400.

For purposes of paragraph (1), the term “wages” (A) includes such remuneration paid to
an employee for services included under an agreement entered into pursuant to the
provisions of section 3121 () (relating to coverage of citizens of the United States who are
employees of foreign affiliates of American employers), as would be wages under section
3121 (a) if such services constituted employment under section 3121 (b), and (B) includes
compensation which is subject to the tax imposed by section 3201 or 3211,.“] An

individual who is not a citizen of the United States but who is a resident of the
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Commonwealth of Puerto Rico, the Virgin Islands, Guam, or American Samoa shall not, for
purposes of this chapter be considered to be a nonresident alien individual. In the case of
church employee income, the special rules of subsection (j)(2) shall apply for purposes of
paragraph (2).

(c) Trade or business

The term “trade or business”, when used with reference to self-employment income or net
earnings from self-employment, shall have the same meaning as when used in section 162
(relating to trade or business expenses), except that such term shall not include—

(1) the performance of the functions of a public office, other than the functions of a public
office of a State or a political subdivision thereof with respect to fees received in any
period in which the functions are performed in a position compensated solely on a fee
basis and in which such functions are not covered under an agreement entered into by
such State and the Commissioner of Social Security pursuant to section 218 of the Social
Security Act;

(2) the performance of service by an individual as an employee, other than—

(A) service described in section 3121 (b)(14)(B) performed by an individual who has
attained the age of 18,

(B) service described in section 3121 (b)(16),

(C) service described in section 3121 (b)(11), (12), or (15) performed in the United States
(as defined in section 3121 (e)(2)) by a citizen of the United States, except service which
constitutes “employment” under section 3121 (y),

(D) service described in paragraph (4) of this subsection,

(E) service performed by an individual as an employee of a State or a political subdivision
thereof in a position compensated solely on a fee basis with respect to fees received in
any period in which such service is not covered under an agreement entered into by such
State and the Commissioner of Social Security pursuant to section 218 of the Social
Security Act,

(F) service described in section 3121 (b) (20), and

(G) service described in section 3121 (b)(8)(B):
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(3) the performance of service by an individual as an employee or employee
representative as defined in section 3231;

(4) the performance of service by a duly ordained, commissioned, or licensed minister of a
church in the exercise of his ministry or by a member of a religious order in the exercise of
duties required by such order;

(5) the performance of service by an individual in the exercise of his profession as a
Christian Science practitioner; or

(6) the performance of service by an individual during the period for which an exemption
under subsection () is effective with respect to him.

The provisions of paragraph (4) or (5) shall not apply to service (other than service
performed by a member of a religious order who has taken a vow of poverty as a member
of such order) performed by an individual unless an exemption under subsection (e) is
effective with respect to him.

(d) Employee and wages

The term “employee” and the term “wages” shall have the same meaning as when used in
chapter 21 (sec. 3101 and following, relating to Federal Insurance Contributions Act).

(e) Ministers, members of religious orders, and Christian Science practitioners

(1) Exemption

Subject to paragraph (2), any individual who is

(A) a duly ordained, commissioned, or licensed minister of a church or a member of a
religious order (other than a member of a religious order who has taken a vow of poverty
as a member of such order) or

(B) a Christian Science practitioner, upon filing an application (in such form and manner,
and with such official, as may be prescribed by regulations made under this chapter)
together with a statement that either he is conscientiously opposed to, or because of
religious principles he is opposed to, the acceptance (with respect to services performed
by him as such minister, member, or practitioner) of any public insurance which makes
payments in the event of death, disability, old age, or retirement or makes payments
toward the cost of, or provides services for, medical care (including the benefits of any

insurance system established by the Social Security Act) and, in the case of an individual
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described in subparagraph (A), that he has informed the ordaining, commissioning, or
licensing body of the church or order that he is opposed to such insurance, shall receive
an exemption from the tax imposed by this chapter with respect to services performed by
him as such minister, member, or practitioner. Notwithstanding the preceding sentence,
an exemption may not be granted to an individual under this subsection if he had filed an
effective waiver certificate under this section as it was in effect before its amendment in
1967.

(2) Verification of application

The Secretary may approve an application for an exemption filed pursuant to paragraph
(1) only if the Secretary has verified that the individual applying for the exemption is aware
of the grounds on which the individual may receive an exemption pursuant to this
subsection and that the individual seeks exemption on such grounds. The Secretary (or
the Commissioner of Social Security under an agreement with the Secretary) shall make
such verification by such means as prescribed in regulations.

(3) Time for filing application

Any individual who desires to file an application pursuant to paragraph (1) must file such
application on or before whichever of the following dates is later:

(A) the due date of the return (including any extension thereof) for the second taxable year
for which he has net earnings from self-employment (computed without regard to
subsections (c)(4) and (c)(5)) of $400 or more, any part of which was derived from the
performance of service described in subsection (c)(4) or (c)(5); or

(B) the due date of the return (including any extension thereof) for his second taxable year
ending after 1967.

(4) Effective date of exemption

An exemption received by an individual pursuant to this subsection shall be effective for
the first taxable year for which he has net earnings from self-employment (computed
without regard to subsections (c)(4) and (c)(5)) of $400 or more, any part of which was
derived from the performance of service described in subsection (c)(4) or (c)(5), and for
all succeeding taxable years. An exemption received pursuant to this subsection shall be

irrevocable.



187

(f) Partner’s taxable year ending as the result of death

In computing a partner’'s net earnings from self-employment for his taxable year which
ends as a result of his death (but only if such taxable year ends within, and not with, the
taxable year of the partnership), there shall be included so much of the deceased
partner’s distributive share of the partnership’s ordinary income or loss for the partnership
taxable year as is not attributable to an interest in the partnership during any period
beginning on or after the first day of the first calendar month following the month in which
such partner died. For purposes of this subsection—

(1) in determining the portion of the distributive share which is attributable to any period
specified in the preceding sentence, the ordinary income or loss of the partnership shall
be treated as having been realized or sustained ratably over the partnership taxable year;
and

(2) the term “deceased partner’s distributive share” includes the share of his estate or of
any other person succeeding, by reason of his death, to rights with respect to his
partnership interest.

(g) Members of certain religious faiths

(1) Exemption

Any individual may file an application (in such form and manner, and with such official, as
may be prescribed by regulations under this chapter) for an exemption from the tax
imposed by this chapter if he is a member of a recognized religious sect or division
thereof and is an adherent of established tenets or teachings of such sect or division by
reason of which he is conscientiously opposed to acceptance of the benefits of any
private or public insurance which makes payments in the event of death, disability, old-
age, or retirement or makes payments toward the cost of, or provides services for, medical
care (including the benefits of any insurance system established by the Social Security
Act). Such exemption may be granted only if the application contains or is accompanied
by—

(A) such evidence of such individual’s membership in, and adherence to the tenets or
teachings of, the sect or division thereof as the Secretary may require for purposes of

determining such individual’'s compliance with the preceding sentence, and



188

(B) his waiver of all benefits and other payments under titles Il and XVIII of the Social
Security Act on the basis of his wages and self-employment income as well as all such
benefits and other payments to him on the basis of the wages and self-employment
income of any other person,

and only if the Commissioner of Social Security finds that—

(C) such sect or division thereof has the established tenets or teachings referred to in the
preceding sentence,

(D) it is the practice, and has been for a period of time which he deems to be substantial,
for members of such sect or division thereof to make provision for their dependent
members which in his judgment is reasonable in view of their general level of living, and
(E) such sect or division thereof has been in existence at all times since December 31,
1950.

An exemption may not be granted to any individual if any benefit or other payment referred
to in subparagraph (B) became payable (or, but for section 203 or 222(b) of the Social
Security Act, would have become payable) at or before the time of the filing of such
waiver.

(2) Period for which exemption effective

An exemption granted to any individual pursuant to this subsection shall apply with
respect to all taxable years beginning after December 31, 1950, except that such
exemption shall not apply for any taxable year—

(A) beginning (i) before the taxable year in which such individual first met the requirements
of the first sentence of paragraph (1), or (ii) before the time as of which the Commissioner
of Social Security finds that the sect or division thereof of which such individual is a
member met the requirements of subparagraphs (C) and (D), or

(B) ending (i) after the time such individual ceases to meet the requirements of the first
sentence of paragraph (1), or (i) after the time as of which the Commissioner of Social
Security finds that the sect or division thereof of which he is a member ceases to meet the
requirements of subparagraph (C) or (D).

(3) Subsection to apply to certain church employees
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This subsection shall apply with respect to services which are described in subparagraph
(B) of section 3121 (b)(8) (and are not described in subparagraph (A) of such section).

(h) Regular basis

An individual shall be deemed to be self-employed on a regular basis in a taxable year, or
to be a member of a partnership on a regular basis in such year, if he had net earnings
from self-employment, as defined in the first sentence of subsection (a), of not less than
$400 in at least two of the three consecutive taxable years immediately preceding such
taxable year from trades or businesses carried on by such individual or such partnership.
(i) Special rules for options and commodities dealers

(1) In general

Notwithstanding subsection (a)(3)(A), in determining the net earnings from self-
employment of any options dealer or commodities dealer, there shall not be excluded any
gain or loss (in the normal course of the taxpayer's activity of dealing in or trading section
1256 contracts) from section 1256 contracts or property related to such contracts.

(2) Definitions

For purposes of this subsection—

(A) Options dealer

The term “options dealer” has the meaning given such term by section 1256 (g)(8).

(B) Commodities dealer

The term “commodities dealer” means a person who is actively engaged in trading section
1256 contracts and is registered with a domestic board of trade which is designated as a
contract market by the Commodities Futures Trading Commission.

(C) Section 1256 contracts

The term “section 1256 contract” has the meaning given to such term by section 1256 (b).
(j) Special rules for certain church employee income

(1) Computation of net earnings

In applying subsection (a)—

(A) church employee income shall not be reduced by any deduction;

(B) church employee income and deductions attributable to such income shall not be
taken into account in determining the amount of other net earnings from self-employment.

(2) Computation of self-employment income
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(A) Separate application of subsection (b)(2)

Paragraph (2) of subsection (b) shall be applied separately—

(i) to church employee income, and

(ii) to other net earnings from self-employment.

(B) $100 floor

In applying paragraph (2) of subsection (b) to church employee income, “$100” shall be
substituted for “$400”.

(3) Coordination with subsection (a)(12)

Paragraph (1) shall not apply to any amount allowable as a deduction under subsection
(a)(12), and paragraph (1) shall be applied before determining the amount so allowable.
(4) Church employee income defined

For purposes of this section, the term “church employee income” means gross income for
services which are described in section 3121 (b)(8)(B) (and are not described in section
3121 (b)(8)(A)).

(k) Codification of treatment of certain termination payments received by former insurance
salesmen

Nothing in subsection (a) shall be construed as including in the net earnings from self-
employment of an individual any amount received during the taxable year from an
insurance company on account of services performed by such individual as an insurance
salesman for such company if—

(1) such amount is received after termination of such individual’s agreement to perform
such services for such company,

(2) such individual performs no services for such company after such termination and
before the close of such taxable year,

(3) such individual enters into a covenant not to compete against such company which
applies to at least the 1-year period beginning on the date of such termination, and

(4) the amount of such payment—

(A) depends primarily on policies sold by or credited to the account of such individual
during the last year of such agreement or the extent to which such policies remain in force

for some period after such termination, or both, and



191

(B) does not depend to any extent on length of service or overall earnings from services
performed for such company (without regard to whether eligibility for payment depends on
length of service).

() Upper and lower limits

For purposes of subsection (a)—

(1) Lower limit

The lower limit for any taxable year is the sum of the amounts required under section
213(d) of the Social Security Act for a quarter of coverage in effect with respect to each
calendar quarter ending with or within such taxable year.

(2) Upper limit

The upper limit for any taxable year is the amount equal to 150 percent of the lower limit

for such taxable year.

AMARUIN A
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INCOME TAX ACT (ONTARIO) R.S.0. 1990, CHAPTER .2
(UNHB9N)
PART I
INCOME TAX

Division A — Liability for Tax
Income tax on individuals

2. An income tax shall be paid as hereinafter required for each taxation year by
every individual,

(a) who was resident in Ontario on the last day of the taxation year; or
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(b) who, not being resident in Ontario on the last day of the taxation year, had
income earned in the taxation year in Ontario as defined in section 4. R.S.0. 1990, c. |.2,
s.2; 2004, c. 16, s. 3.

Tax on qualifying environmental trust

2.1 (1) Every trust that is a qualifying environmental trust at the end of a taxation
year is liable to a tax for the year. 2000, c. 42, s. 48; 2004, c. 16, s. 3.

Same

(2) The tax payable by a qualifying environmental trust for a taxation year is only
the amount determined for the year under section 4.1. 2000, c. 42, s. 48; 2004, c. 16, s. 3.
Ontario Health Premium

2.2 (1) Every individual shall pay a tax, called the Ontario Health Premium, for a
taxation year ending after December 31, 2003 if the individual is resident in Ontario on the
last day of the taxation year. 2004, c. 29, s. 2.

Dual residency

(2) If, on the last day of a taxation year, an individual is resident both in Ontario
and in another jurisdiction, the individual shall be deemed for the purposes of this section
to reside on that day in only that jurisdiction that may reasonably be regarded as the
individual’s principal place of residence. 2004, c. 29, s. 2.

Exception, trust

(3) Despite subsection (1), a trust is not required to pay the Ontario Health
Premium. 2004, c. 29, s. 2.

Amount

(4) The amount of the Ontario Health Premium payable by an individual for a
taxation year is as determined under section 3.1. 2004, c. 29, s. 2.

Division B — Computation of Tax
Calculation of the Ontario Health Premium

3.1 (1) The following is the amount of the Ontario Health Premium payable by an
individual for a taxation year:

1. If the individual’s taxable income for the year does not exceed $20,000, the

individual’s Ontario Health Premium for the year is nil.
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2. If the individual's taxable income for the year exceeds $20,000 but does
not exceed $36,000, the individual’s Ontario Health Premium for the year is the amount
calculated using the formula,

0.06 x A
in which,

“A” is the lesser of $5,000 and the amount of the individual’s taxable income in
excess of $20,000 for the year.

3. If the individual's taxable income for the year exceeds $36,000 but does
not exceed $48,000, the individual’s Ontario Health Premium for the year is the amount
calculated using the formula,

B + (0.06 x C)
in which,

“B” is $300, and

“C” is the lesser of $2,500 and the amount of the individual's taxable income in
excess of $36,000 for the year.

4. If the individual’'s taxable income for the year exceeds $48,000 but does
not exceed $72,000, the individual’'s Ontario Health Premium for the year is the amount
calculated using the formula,

D+ (0.25 x E)
in which,

“D” is $450, and

“E” is the lesser of $600 and the amount of the individual's taxable income in
excess of $48,000 for the year.

5. If the individual’s taxable income for the year exceeds $72,000 but does
not exceed $200,000, the individual’s Ontario Health Premium for the year is the amount
calculated using the formula,

F+(0.25 x G)
in which,

“F” is $600, and
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“G” is the lesser of $600 and the amount of the individual's taxable income in
excess of $72,000 for the year.

6. If the individual’s taxable income for the year exceeds $200,000, the
individual’'s Ontario Health Premium for the year is the amount calculated using the
formula,

H+ (0.25 x J)
in which,
“H” is $750, and
“J” is the lesser of $600 and the amount of the individual’s taxable income in

excess of $200,000 for the year.
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MARNUIN N

EMPLOYER HEALTH TAX ACT R.S.0O. 1990, CHAPTER E.11
(LNNIBI9N)
Definitions
1. (1) In this Act,
“assessment” includes reassessment; (“cotisation”)
“auditor” means a person appointed by the Minister to carry out audits and examinations
under this Act; (“vérificateur”)
“bankrupt”, when used as a noun, means a person who makes an assignment under the

Bankruptcy and Insolvency Act (Canada) or against whom a receiving order has been
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made under that Act and, when used as an adjective, means the legal status of that
person; (“failli”)

“business” includes a profession, calling, trade, manufacture or undertaking of any kind
whatever and an adventure or concern in the nature of trade, but does not include an
office or employment; (“entreprise”, “affaire”)

“eligible employer” means, in respect of a particular time, an employer who is not, at that
time,

(a) a person in the public sector, as described in clauses 1 (a) to (i) and
section 2 of the Schedule to the Social Contract Act, 1993, and not subject to tax under
Part | of the Income Tax Act (Canada),

(b) the Crown in right of Canada or of another province or the government of a
territory,

(c) any of the following persons who are not subject to tax under Part | of the
Income Tax Act (Canada) for the year:

1. an agency of the Crown,

2. an authority, board, commission, corporation, office or organization of
persons a majority of whose directors, members or officers are appointed or chosen by or
under the authority of the Governor General in Council or a member of the Privy Council or
by a Lieutenant Governor in Council or a member of the Executive Council of a province,

(d) a person that is exempt throughout the year from tax under Part | of the
Income Tax Act (Canada) under any of paragraphs 149 (1) (a) to (d.6), (h.1), (0) to (0.2),
(0.4) to (s.2) and (u) to (z) of that Act, or

(e) a person prescribed not to be an eligible employer for the purposes of
section 2 or 2.1; (“employeur admissible”)

“employee” means,

(a) an individual employed by an employer,

(b) an individual who holds office from an employer and receives remuneration
in respect of the performance of the duties of the office,

(c) an individual who was formerly an employee within the meaning of clause

(a) or (b); (“employé”)
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“employer” means a person or a government, including the government of a province, a
territory or Canada, who pays remuneration to an employee; (“employeur”)
“Minister” means the Minister of Finance; (“ministre”)
“Ministry” means the Ministry of Finance; (“ministére”)
“place of business” means a place where an undertaking or activity, including a function
of government, is carried on, whether or not carried on for gain or profit; (“lieu d’affaires”)
“prescribed” means prescribed by the regulations; (“prescrit”)
“quarter”, in respect of an instalment of tax under this Act, refers to a period of three
consecutive months; (“trimestre”)
“regulations” means regulations made under this Act; (“réglements”)
“remuneration” includes all payments, benefits and allowances received or deemed to be
received by an individual that, by reason of section 5, 6 or 7 of the Income Tax Act
(Canada), are required, or would be required if the individual were resident in Canada, to
be included in the income of the individual for the purposes of that Act and, without
limiting the generality of the foregoing, includes salaries and wages, bonuses, taxable
allowances and commissions and other similar amounts fixed by reference to the volume
of sales made or contracts negotiated, but does not include a pension, annuity or
superannuation benefit paid by an employer to a former employee after retirement of the
employee; (“rémunération”)
“small employer”, in respect of a year, means an employer who pays total Ontario
remuneration for the year that does not exceed the amount prescribed for the year; (“petit
employeur”)
“taxpayer” means a person who is an employer, whether or not that person is liable to pay
tax under this Act; (“contribuable”)
“total Ontario remuneration”, in respect of an employer, means the total remuneration paid,
(a) to or on behalf of all of the employees of the employer who report for work
at a permanent establishment of the employer in Ontario, and
(b) to or on behalf of all of the employees of the employer who are not required
to report for work at a permanent establishment of the employer but whose remuneration is

paid from or through a permanent establishment of the employer in Ontario.
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(“rémunération totale en Ontario”) R.S.0. 1990, c. E.11, s.1(1); 1994, c. 8, s.1(1-8);
1994, ¢. 17, 5. 57 (1); 1996, c. 18, s. 4 (1); 1996, c. 24, s. 1 (1-3); 1999, c. 9, s. 106; 2001,
c.23,s.71;2004, c. 16, Sched. D, Table; 2009, c. 18, Sched. 11,s. 1 (1, 2).

Interpretation

(1.1) Where this Act uses the word “person” to refer to an employer who is liable
to pay a tax under subsection 2 (1), “person” shall be deemed to include an
unincorporated association, a partnership and a trust. 1994, c. 17, s. 57 (2); 2004, c. 16,
Sched. D, Table.

Remuneration

(1.2) The following rules apply in determining for the purposes of this Act the
amount of remuneration or total Ontario remuneration paid by an employer:

1. An amount paid by the employer to a trustee or custodian, as the case may
be, for the benefit of an employee under an employees profit sharing plan, employee
benefit plan, employee trust or salary deferral arrangement is deemed to be remuneration
paid by the employer to or on behalf of the employee if the amount, upon payment or
allocation to the employee, is by reason of section 5, 6 or 7 of the Income Tax Act
(Canada) required to be included in the income of a person under that Act.

2. An amount or benefit that is received or enjoyed, or deemed to be received
or enjoyed, by an employee in respect of his or her employment with the employer and
that is required to be included in the income of a person under the Income Tax Act
(Canada) by reason of section 5, 6 or 7 of that Act is deemed to be remuneration paid by
the employer to or on behalf of the employee.

3. The amount of a benefit referred to in paragraph 2 is deemed to be the
amount that is required to be included in the income of a person under the Income Tax Act
(Canada). 2004, c. 31. Sched. 12, s. 1.

Rules for determining amount of total Ontario remuneration

(1.3) For the purposes of the definition of “total Ontario remuneration” in
subsection (1), the total remuneration paid to or on behalf of an employee who reports for
work at a permanent establishment of an employer in Ontario at any time during a year

includes all remuneration paid to or on behalf of the employee during the year, even if the
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employee also reports for work at a permanent establishment of the employer outside
Ontario at any time during the year. 2004, c. 31. Sched. 12, s. 1.
Exception

(1.4) Despite subsection (1.3), no remuneration paid to or on behalf of an
employee is included in an employer’s total Ontario remuneration for a year if the Minister
is satisfied that the employee reported for work at a permanent establishment of the
employer outside Ontario for all or substantially all of the year. 2004, c. 31. Sched. 12,
s. 1.

Exception, application after 2001 only

(1.5) Subsection (1.3) does not apply for any year before 2002 to a professional
sports team that was a party to the application in the matter of Toronto Blue Jays Baseball
Club v. Ontario (Minister of Finance), decided by the Ontario Superior Court of Justice on
April 27, 2004. 2004, c. 31. Sched. 12, s. 1.

Permanent establishment, employer

(2) In this Act,

“permanent establishment”, in respect of an employer, includes any fixed place of
business, including an agency, a branch, a factory, a farm, a gas well, a mine, an office,
an oil well, timberland, a warehouse and a workshop and, without limiting the generality of
the foregoing,

(a) a corporation has a permanent establishment in the place designated in its
charter or by-laws as being its head or registered office,

(b) a person shall be deemed to have a permanent establishment in a
jurisdiction in which the person carries on business through an employee or an agent
either of whom has general authority to contract for the person,

(c) a person shall be deemed to have a permanent establishment in a
jurisdiction in which an employee or agent of the person has a stock of merchandise
owned by the person from which the employee or agent fills orders received by the
employee or agent,

(d) land or premises owned or leased by an employer is a permanent

establishment of the employer,
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(e) an employer shall be deemed to have a permanent establishment in the
place where and at the time when the employer uses substantial machinery or equipment,

(f) an insurance corporation has a permanent establishment in each
jurisdiction in which the corporation is registered or licensed to do business,

(o)) an employer, who does not otherwise carry on business in Canada in a
year, has a permanent establishment at any place where the employer produces, grows,
mines, creates, manufactures, fabricates, improves, packs, preserves, processes or
constructs, in whole or in part, anything in Canada, whether or not the employer exports
that thing without selling it prior to exportation, and

(h) an employer who has no fixed place of business shall be deemed to have
a permanent establishment in the principal place in which the employer conducts
business and in each place from which the employer carries on or transacts a substantial
portion of the business. R.S.0. 1990, c. E.11, s. 1 (2); 1994, c. 8, s. 1 (9); 2004, c. 16,
Sched. D, Table.

(3) Repealed: 2009, c. 18, Sched. 11, s. 1 (3).

Reporting for work at a permanent establishment

(3.1) For the purposes of this Act, an employee is considered to report for work at
a permanent establishment of an employer,

(a) if the employee comes to the permanent establishment in person to work;
or

(b) if, although the employee does not come to the permanent establishment
in person to work, he or she may reasonably be regarded as attached to the permanent
establishment. 2002, c. 22, s. 65; 2004, c. 16, Sched. D, Table.

(4), (5) Repealed: 2009, c. 18, Sched. 11, s. 1 (3).

Associated employers

(5.1) For the purposes of determining if two or more employers are associated at
any time in a year,

(a) section 256 of the Income Tax Act (Canada) applies for the purposes of

this Act;
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(b) if an employer is an individual, the employer shall be deemed to be a
corporation, all the issued shares of the capital stock of which have full voting rights under
all circumstances and are owned by the individual;

(c) if an employer is a partnership or trust, it shall be deemed to be a
corporation having only one class of issued shares which have full voting rights under all
circumstances, and each member of the partnership or beneficiary of the trust, as the
case may be, shall be deemed to own at a particular time the greatest proportion of the
number of issued shares of the capital stock of the corporation that,

(i) the member's or beneficiary’s share of the income or loss of the
partnership or trust for the fiscal period of the partnership or trust that includes that time,
is of,

(ii) the income or loss of the partnership or trust for that period,
and for the purposes of this clause, if the income and loss of the partnership or trust for
that period are nil, that proportion shall be computed as if the partnership or trust had
income for that period in the amount of $1;

(d) employers that are corporations, or are deemed to be corporations, that
would be associated with each other under the Income Tax Act (Canada) at any time in
the year shall be deemed to be employers that are associated with each other at that time;
and

(e) if two employers would, but for this clause, not be associated with each
other at any time, but are associated at that time with another employer, they shall be
deemed to be associated with each other at that time. 1996, c. 18, s. 4 (3); 2004, c. 16,
Sched. D, Table.

Remuneration of former employees

(6) Remuneration received or deemed to be received after May 7, 1996 by an
individual who is no longer employed by an employer shall be included in the total Ontario
remuneration of the employer if the remuneration is in respect of the previous employment
with the employer or is received or deemed to be received by virtue of the individual's
having been employed by the employer. 1996, c. 24, s. 1 (4).

Deemed remuneration
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(7) If all of the following circumstances exist, an amount paid to an employee of an
employer by a third person after December 31, 1998 shall be deemed to be remuneration
paid by the employer to the employee:

1. The amount is paid to the employee for providing a service in Ontario to a
person other than the employer.

2. The service is substantially similar to employment functions that can
reasonably be expected to be performed by an employee of the employer in the normal
course of employment.

3. At the time the employee provides the service, he or she is an employee of
the employer.

4. It is reasonable to believe that the employee would not have been
engaged to provide the service if he or she was not employed by the employer.

5. The employer does not pay the employee any reasonable amount of
remuneration or other compensation for providing the service.

6. The amount is not otherwise included in the employer’s total Ontario
remuneration paid for the year. 1998, c. 34, s. 59.

Same

(8) An amount that is deemed to be remuneration paid by an employer to an
employee under subsection (7) shall be deemed, for the purposes of subsection 3 (4), to
be paid by the employer in the same month or quarter, as applicable, in which the third
person pays the amount to the employee. 1998, c. 34, s. 59.

Same, definition

(9) For the purposes of subsections (7) and (8),
“third person” includes a partnership, an unincorporated association, syndicate or
organization, a trust, a government, an agency, a statutory authority, a board or
commission and any other type of entity, whether or not it is a person at law. 1998, c. 34,
s. 59; 2004, c. 16, Sched. D, Table.
Tax

2. (1) Every employer shall pay to the Crown in right of Ontario a tax calculated in

accordance with this Act. R.S.0. 1990, c. E.11,s. 2 (1).
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(1.1) Repealed: 2009, c. 18, Sched. 11, s. 2.
Calculation of tax

(2) The amount of tax payable by an employer for a year is the amount equal to
the product of the taxable total Ontario remuneration paid by the employer during the year
multiplied by,

(a) where the total Ontario remuneration paid by the employer during the year
does not exceed $200,000, a rate of 0.98 per cent;

(b) where the total Ontario remuneration paid by the employer during the year
exceeds $200,000 but does not exceed $400,000, the rate set out in the Table opposite
the range of remunerations which includes the total Ontario remuneration paid by the
employer during the year; or

(c) where the total Ontario remuneration paid by the employer during the year

exceeds $400,000, a rate of 1.95 per cent.

TABLE

Total Ontario Remuneration Rate

More than $200,000 to and including $230,000 1.101 per cent
More than $230,000 to and including $260,000 1.223 per cent
More than $260,000 to and including $290,000 1.344 per cent
More than $290,000 to and including $320,000 1.465 per cent
More than $320,000 to and including $350,000 1.586 per cent
More than $350,000 to and including $380,000 1.708 per cent
More than $380,000 to and including $400,000 1.829 per cent

R.S.0. 1990, c. E.11, 5.2 (2); 1996, c. 18, s. 5 (2).

(2.1)-(2.3) Repealed: 2009, c. 18, Sched. 11, s. 2.
Amounts included in total Ontario remuneration

(3) In determining the tax payable under this Act by any person, a payment made
by the person, including a payment in kind, may be deemed by the Minister to be part of

the total Ontario remuneration paid by the person where,
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(a) the payment is made to an employee of the person or to another person
who at the time of the payment did not deal at arm’s length, within the meaning of section
251 of the Income Tax Act (Canada), with an employee of the person; and

(b) it is reasonable for the Minister to consider that the payment is made by the
person in consideration for services rendered to the employer by the employee or the
other person who did not deal at arm’s length with an employee of the person. R.S.O.
1990, c. E.11, 5.2 (3); 1996, c. 24, 5. 2 (1).

Stock option benefits

(3.1) If an employer has agreed to sell or issue to an employee a security of the
employer, the amount of any benefit deemed to be received in a year by the employee
under section 7 of the Income Tax Act (Canada) in respect of the security or the
agreement to sell or issue the security is deemed to be remuneration paid to the employee
by the employer in the designated year. 2001, c. 23, s. 72 (1); 2004, c. 31, Sched. 12,
s.2(1).

Stock option benefits, connected corporation

(3.2) If an employer or a corporation or mutual fund trust connected to the
employer has agreed to sell or issue to an employee of the employer a security of the
employer or of a corporation or mutual fund trust connected to the employer, the amount
of any benefit deemed to be received by the employee under section 7 of the Income Tax
Act (Canada) in respect of the security or the agreement to sell or issue the security is
deemed to be remuneration paid to the employee by the employer in the designated year.
2001, c. 23, s. 72 (1); 2004, c. 16, Sched. D, Table; 2004, c. 31, Sched. 12, s. 2 (2).

Stock option benefits, former employee

(3.3) Despite subsections (3.1) and (3.2), if an employer or a corporation or
mutual fund trust connected to the employer has agreed to sell or issue to an employee of
the employer a security of the employer or of a corporation or mutual fund trust connected
to the employer, the amount of any benefit in respect of the security or the agreement to
sell or issue the security that is deemed to be received by the employee under section 7 of
the Income Tax Act (Canada) after the employee has ceased to be employed by the

employer is deemed to be remuneration paid to the employee by the employer in the
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designated year. 2001, c.23, s.72(1); 2004, c. 16, Sched. D, Table; 2004, c. 31,
Sched. 12, s. 2 (3).
Connected corporation

(3.4) For the purposes of subsections (3.2) and (3.3), a corporation or a mutual
fund trust is connected to an employer if the employer and the corporation or trust do not
deal at arm’s length with each other within the meaning of section 251 of the Income Tax
Act (Canada). 2001, c. 23, s. 72 (1); 2004, c. 16, Sched. D, Table.

Designated year

(3.5) Forthe purposes of subsections (3.1) to (3.3), the designated year in respect
of a security or an agreement to sell or issue a security is,

(a) the year in which the amount of the benefit is deemed to be received by
the employee under paragraph 7 (1) (a) of the Income Tax Act (Canada), as that
paragraph is modified by subsection 7 (1.1) of that Act, if that paragraph applies and if, at
both the time the agreement to sell or issue the security is entered into and the time the
security is acquired under the agreement,

(i) the person who agreed to sell or issue the security to the employee is a
Canadian-controlled private corporation, within the meaning assigned by subsection 125
(7) of the Income Tax Act (Canada), and

(ii) the security is a share of the capital stock of a Canadian-controlled private
corporation;

(b) the year in which the employee acquired the security, in any other case
where paragraph 7 (1) (a) of the Income Tax Act (Canada) applies and clause (a) does
not apply; or

(c) the year in which the amount of the benefit, other than a benefit deemed to
be received under paragraph 7 (1) (a) of the Income Tax Act (Canada), is deemed to be
received by the employee under section 7 of that Act, if that section, other than paragraph
7 (1) (a), applies. 2004, c. 31, Sched. 12, s. 2 (4).

Exemptions under other Acts
(4) No person otherwise subject to tax under this Act is exempt therefrom by

reason of an exemption granted to the person, or to or in respect of the personal or real
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property of the person, by or under any other Act unless the other Act expressly mentions
this Act. R.S.0. 1990, c. E.11, 5.2 (4).
Taxable total Ontario remuneration

(5) For the purposes of subsection (2), the taxable total Ontario remuneration paid
by an employer during a year is,

(a) in the case of an employer who is an eligible employer at any time in the
year, the amount by which the total Ontario remuneration paid by the employer during the
year exceeds the employer’'s exemption amount for the year; or

(b) in the case of an employer who is not an eligible employer at any time in
the year, the amount of the total Ontario remuneration paid by the employer during the
year. 2001, c. 23,s. 72 (4).

Exemption amount

(6) If an employer who is an eligible employer for a year is not associated in the
year with one or more eligible employers, the employer’'s exemption amount for the year is,

(a) nil if the year is before 1997;

(b) $200,000 if the year is 1997;

(c) $350,000 if the year is 1998; and

(d) $400,000 if the year is 1999 or 2000. 1996, c. 18, s.5 (4); 1998, c. 34,
s. 60; 2001, c. 23, 5. 72 (5).

Exemption amount after 2000

(6.1) The exemption amount of an employer who is an eligible employer at any
time in a year commencing after December 31, 2000 and who is not associated in the year
with one or more employers who are eligible employers at any time in the year is the
amount calculated using the formula,

$400,000 x A/B

in which,
“A” is the number of days in the year in which the employer,
(a) has one or more permanent establishments in Ontario, and
(b) is an eligible employer, and

“B” is the number of days in the year.
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2001, c. 23, s. 72 (6); 2004, c. 16, Sched. D, Table.
Associated employers, before 2001

(7) If all of the eligible employers who are associated with each other in a year
ending before January 1, 2001 enter into an agreement in which they allocate an amount
to one or more of them for the year, and the amount allocated or the total of the amounts
allocated, as the case may be, does not exceed the maximum exemption amount that
would otherwise be available for the year under subsection (6) to an eligible employer who
is not associated in the year with another eligible employer, the exemption amount for the
year of each of the eligible employers is the amount allocated to that employer. 2001,
c.23,s.72(7).
Associated employers, after 2000

(7.1) If all of the employers who are associated with each other in a year
commencing after December 31, 2000 and who are eligible employers at any time in the
year enter into an agreement in which they allocate to one or more of them for the year an
amount that does not exceed the highest exemption amount that would be determined
under subsection (6.1) for any of them if they were not associated in the year, the
exemption amount for the year for each of them is the lesser of,

(a) the amount allocated to that employer; and

(b) the amount that would be that employer's exemption amount for the year
under subsection (6.1) if that employer were not associated. 2001, c. 23, s. 72 (7).
Delivery of agreement

(8) A copy of the agreement referred to in subsection (7) or (7.1) shall be
delivered to the Minister by each of the employers with the return for the year required
under section 5. 1996, c. 18, s. 5 (4); 2001, c. 23, s. 72 (8).
If no agreement

(9) If an eligible employer who is associated in a year with one or more eligible
employers does not enter into an agreement for the year that complies with subsection (7)
or (7.1), the exemption amount for the year for each of the employers who is associated is
nil. 1996, c. 18, s. 5 (4); 2001, c. 23, s. 72 (9).

Part-year employer
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(10) Despite subsections (6) and (7), an employer's exemption amount for a year
ending before January 1, 2001 shall not exceed the amount otherwise determined under
this section multiplied by the ratio of,

(a) the number of days in the year during which the employer has one or more
permanent establishments in Ontario,
to,

(b) the number of days in the year. 1996, c.18, s.5(4); 2001, c. 23,
s. 72 (10); 2004, c. 16, Sched. D, Table.

Definition

(11) In this section,

“security” has the meaning assigned by subsection 7 (7) of the Income Tax Act (Canada).
2001, c. 23, s. 72 (11).
Tax payable by eligible employer

2.1 (1) Subject to the following subsections, if an employer is an eligible employer
for a year, the amount of tax payable for the year under subsection 2 (1) by the employer
is the amount that would be determined under subsection 2 (2) to be payable by the
employer for the year if the total Ontario remuneration paid by the employer during the

year were the lesser of,

(a) the total Ontario remuneration paid by the employer during the year; or
(b) an adjusted base equal to,
(i) the total Ontario remuneration, if any, paid by the employer during the

immediately preceding year, plus

(ii) all amounts required by this section or the regulations to be included in the
adjusted base, minus

(iii) all amounts permitted by this section or the regulations to be deducted
from the adjusted base. 1994, c. 17, s. 58.
Same

(2) If the employer is associated with one or more other eligible employers at any
time in the year, the amount of tax payable for the year under subsection 2 (1) by the

employer is the amount that would be determined under subsection 2 (2) to be payable by
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the employer for the year if the total Ontario remuneration paid by the employer during the
year were the lesser of,

(a) the total Ontario remuneration paid by the employer during the year; or

(b) the employer's portion of the associated employer base where the
associated employer base is equal to the amount obtained by combining the amounts
determined under clause (1) (b) for the employer and for all of the eligible employers
associated at any time in the year with the employer. 1994, c. 17, s. 58.

Exception, associated employers

(3) Despite subsection (2), this section does not apply for a year to an eligible
employer that is associated with one or more eligible employers at any time in the year
unless the aggregate of the total Ontario remuneration paid during the year by the
employer and all eligible employers that are associated with the employer at any time in
the year exceeds their associated employer base for the year. 1994, c. 17, s. 58.
Allocation agreement, associated employers

(4) An eligible employer and each eligible employer with which it is associated at
any time in a year may enter into an agreement under which the employers may allocate
among themselves the amount of their associated employer base for the year. 1994,
c. 17, s. 58.

Employer’s portion of associated employer base

(5) An eligible employer's portion of the associated employer base for a year shall
be deemed to be,

(a) the amount allocated to the employer under an agreement referred to in
subsection (4) if,

(i) the amount allocated to each employer under the agreement is not less
than the lesser of the total Ontario remuneration paid by that employer during the year or
the amount of that employer’s adjusted base for the year,

(ii) the amount allocated to each employer under the agreement is not more
than the total Ontario remuneration paid by that employer during the year, and

(iii) a copy of the agreement is delivered to the Minister with the employer’'s

annual return for the year; or
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(b) the total Ontario remuneration paid by the employer during the year, in any
other case. 1994, c. 17, s. 58.

Same

(6) Despite subsections (2) and (5), if the employer ceases during the year to
have a permanent establishment in Ontario,

(a) the employer’s portion of the associated employer base for the year shall
be the amount of the total Ontario remuneration paid by the employer during the year; and

(b) the amount, if any, by which the amount referred to in clause (a) exceeds
the amount allocated to the employer in accordance with clause (5) (a) shall be deducted
from the adjusted bases of the eligible employers with which the employer is associated at
any time in the year in the prescribed amounts or in the amounts determined in the
prescribed manner. 1994, c. 17, s. 58; 2004, c. 16, Sched. D, Table.

Same

(7) If an employer is associated with the eligible employer at any time in a year but
not at the end of the year, the amount of the employer’'s adjusted base to be used in
determining the associated employer base shall be determined in the prescribed manner.
1994, c. 17, s. 58.

Acquisition of all or part of a business

(8) If an eligible employer acquires all or part of a business from a transferor that
is another employer, the following rules apply:

1. The employer and the transferor shall jointly determine the amounts that
represent,

i. the portion of the transferor's adjusted base for the year in which the
acquisition occurs that are reasonably attributable to the business or the part of the
business during the twelve-month period immediately preceding the acquisition, and

i. the portion of the adjusted base for the subsequent year that is reasonably
attributable to the business or the part of the business during the twelve-month period
immediately preceding the acquisition.

2. Subject to paragraph 3, the amounts determined under paragraph 1 shall

be included in the employer’s adjusted bases for the year in which the acquisition occurs
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and for the subsequent year and may be deducted by the transferor in determining the
transferor's adjusted bases for those years, and the transferor and employer shall each
deliver to the Minister, with their annual returns for the year in which the acquisition occurs,
a certificate in a form approved by the Minister, signed by each of them, setting out the
amounts determined under paragraph 1.

3. If the Minister is not satisfied that an amount determined under paragraph
1 is reasonable, having regard to all of the circumstances, or no amount is determined
under paragraph 1, the Minister may determine the amount, and the amount so
determined by the Minister shall be included in the employer's adjusted base for the
applicable year, instead of any amount that may be determined under paragraph 1.

4. The Minister, at his or her discretion, may permit the transferor to deduct
the amount determined by the Minister, instead of an amount determined under paragraph
1, in determining the transferor’s adjusted base for the same year.

5. If no determination is made under paragraph 1 or 3, the adjusted base of
the employer for the year in which the acquisition occurs and for the subsequent year shall
be deemed to be the total Ontario remuneration paid during each of those years by the
employer. 1994, c. 17, s. 58.

Interpretation

(9) For the purposes of subsection (8),

(a) an employer is considered to have acquired all or part of a business if,

(i) the employer acquires or leases, directly or indirectly in any manner, all or
part of the assets of the business, or

(ii) the employer acquires property directly or indirectly from the transferor that
is eligible capital property for the purposes of the Income Tax Act (Canada) or that is a
prescribed right;

(b) an acquisition of assets of a business includes any transaction, occurrence
or event that results in an acquisition of property for the purposes of the Income Tax Act
(Canada);

(c) if assets are leased directly or indirectly to an eligible employer, references

in subsection (8) to the twelve-month period immediately preceding the acquisition shall
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be read as the twelve-month period before the commencement of the lease, and
references to the year in which the acquisition occurs shall be read as references to the
year in which the lease commences;

(d) an eligible employer that acquires property of a corporation on the winding
up of that corporation shall be deemed to have acquired at the time of the winding up all
of the businesses of the corporation if not less than 90 per cent of the issued shares of
each class of the capital stock of the corporation were owned by the employer
immediately before the winding up. 1994, c. 17, s. 58; 2004, c. 16, Sched. D, Table.
Subsection (8) not applicable

(10) Subsection (8) does not apply if,

(a) the assets are acquired by the eligible employer from a trustee appointed
under the Bankruptcy and Insolvency Act (Canada); or

(b) the assets acquired by the eligible employer do not include property
referred to in subclause (9) (a) (ii) and it is reasonable to consider that the eligible
employer has not acquired part or all of a business of the transferor, having regard to all of

the circumstances including,

(i) the nature, type and condition of the assets acquired,
(ii) the nature of the use of the assets by the transferor and by the eligible
employer,

(iii) the financial position of the transferor, and

(iv) the number of employees of the transferor and the eligible employer before
and after the acquisition of the assets or commencement of the lease, as the case may be.
1994, c. 17, s. 58.
New employers

(11) This section does not apply for a particular year to an eligible employer that is
a new employer for that year unless the employer has applied to the Minister for
registration as an employer under this Act and has provided any information the Minister
may require for the purposes of verifying events, transactions and amounts relevant in
determining amounts referred to in this section. 1994, c. 17, s. 58.

Same
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(12) If in circumstances in which subsection (8) does not apply it is reasonable to
believe that a new employer is carrying on all or a part of a business that was previously
carried on by another employer, the Minister may require the new employer to include in
its adjusted base for a year an amount that reasonably represents the total Ontario
remuneration paid to employees of the business or part of the business during the
immediately preceding year. 1994, c. 17, s. 58.

Conditions

(13) If the Minister believes on reasonable grounds that a person is attempting to
obtain a reduction in tax payable for a year contrary to the intent of this section, or a
greater reduction in tax payable for a year than otherwise intended under this section,
either through a transaction or event or series of transactions or events for which one of
the principal purposes is to obtain the reduction or greater reduction in tax, or through
other means, the Minister may require as a condition of the application of this section for
the year that, for the purposes of determining the tax payable under this Act by a person

as an employer,

(a) the nature of a payment or other amount be recharacterized for one or
more years;

(b) remuneration be deemed to have been paid to a person;

(c) remuneration be deemed to have been paid in an amount different from

the amount paid;

(d) remuneration be deemed to have been paid by a person other than the
person who paid it;

(e) a person be deemed to be an employer for the purposes of this Act; or

(f) remuneration be deemed not to have been paid by an employer. 1994,
c. 17, s. 58.
Associated employers

(14) For the purposes of determining if two or more eligible employers are
associated at any time in a year,

(a) section 256 of the Income Tax Act (Canada) applies for the purposes of

this section;
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(b) if an employer is an individual, the employer shall be deemed to be a
corporation, all the issued shares of the capital stock of which have full voting rights under
all circumstances and are owned by the individual;

(c) if an employer is a partnership or trust, it shall be deemed to be a
corporation having only one class of issued shares which have full voting rights under all
circumstances, and each member of the partnership or beneficiary of the trust, as the
case may be, shall be deemed to own at a particular time the greatest proportion of the
number of issued shares of the capital stock of the corporation that,

(i) the member's or beneficiary’s share of the income or loss of the
partnership or trust for the fiscal period of the partnership or trust that includes that time,
is of,

(ii) the income or loss of the partnership or trust for that period,
and for the purposes of this clause, if the income and loss of the partnership or trust for
that period are nil, that proportion shall be computed as if the partnership or trust had
income for that period in the amount of $1;

(d) employers that are corporations, or are deemed to be corporations, that
would be associated with each other under the Income Tax Act (Canada) at any time in
the year shall be deemed to be employers that are associated with each other at that time;
and

(e) if two employers would, but for this clause, not be associated with each
other at any time, but are associated at that time with another employer, they shall be
deemed to be associated with each other at that time. 1994, c. 17, s. 58; 2004, c. 16,
Sched. D, Table.

Merger

(15) For the purposes of this section, if an eligible employer is formed as a result
of a merger of two or more corporations and the merger is a statutory amalgamation or
arrangement or other procedure under which one corporation takes title to the assets of
the other corporation which in turn loses its existence by operation of law or under which

the existing corporations merge into a new corporation, the eligible employer shall be
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deemed to be a continuation of the corporations. 1994, c. 17, s. 58; 2004, c. 16, Sched.
D, Table.
Definitions

(16) In this section,
“adjusted base” for a year of an eligible employer means the amount determined under
clause (1) (b); (“base rajustée”)
“associated employer base” for a year in respect of an eligible employer and eligible
employers that are associated at any time in the year with the eligible employer means the
amount determined under clause (2) (b); (“base des employeurs associés”)
“new employer” for a year means an eligible employer for the year who has never been
liable to pay tax under subsection 2 (1) until that year. (“nouvel employeur”) 1994, c. 17,
S. 58.
Application

(17) This section and subsections 3 (4.1) and (4.2) apply only with respect to tax
payable for 1994, 1995 and 1996. 1996, c. 24, s. 3.
Transitional, 1994 tax

(18) Despite subsections (1) and (2), the amount of tax payable for 1994 under
subsection 2 (1) by a person who is an eligible employer for 1994 is the lesser of,

(a) the amount of tax that would be determined under subsection 2 (2) to be
payable by the employer for 1994; or

(b) the amount of tax that would be determined under subsection 2 (2) to be
payable by the employer for 1994 if the total Ontario remuneration paid by the employer
during 1994 were equal to the aggregate of the total Ontario remuneration paid by the
employer during the months of January to April, 1994, and

(i) the part of the employer's adjusted base for 1994 that would be
determined by reference to the period from May to December, 1993, in the case of an
eligible employer that is not associated at any time in 1994 with any other eligible
employer, or

(ii) the part of the employer’s portion of the associated employer base for 1994

that would be determined by reference to the period from May to December, 1993, in the
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case of an eligible employer that is associated with another eligible employer at any time
in 1994. 1994, c. 17, s. 58.
Exclusion of certain stock option benefits from remuneration

2.2 (1) This section applies with respect to an employer for a year before 2010 if
an amount is deemed to be remuneration paid by the employer to an employee under
subsection 2 (3.1), (3.2) or (3.3) during the year. 2004, c. 31, Sched. 12, s. 3 (1).
Status of benefit

(2) Despite any other provision of this Act, a benefit described in subsection 2
(3.1), (3.2) or (3.3) is not deemed to be remuneration paid by the employer to the
employee during a year,

(a) if the employee is entitled to the benefit by virtue of an eligible agreement
described in subsection (3);

(b) if the event giving rise to the benefit occurs after May 2, 2000; and

(c) if the employer meets all of the conditions described in subsection (4) with
respect to the year. 2000, c. 42, s. 45.
Eligible agreement

(3) An agreement between an employee and his or her employer or between an
employee and a corporation with which his or her employer does not deal at arm’s length,
within the meaning of section 251 of the Income Tax Act (Canada), is an eligible
agreement referred to in clause (2) (a),

(a) if they entered into the agreement in the course of, or because of, the
employee’s employment relationship with the employer;

(b) if the agreement entitles the employee to acquire a security of the
employer or of a corporation with which the employer does not deal at arm’s length;

(c) if the employee is entitled to deduct an amount under paragraph 110 (1)
(d) or (d.1) of the Income Tax Act (Canada) in respect of a benefit relating to the
agreement in computing his or her taxable income for a taxation year; and

(d) if the agreement is entered into before May 18, 2004. 2000, c. 42, s. 45;
2001, c. 23, s. 73 (1); 2004, c. 16, Sched. D, Table; 2004, c. 31, Sched. 12, s. 3 (2).

Preconditions
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(4) The following are the conditions referred to in clause (2) (c) that the employer
must meet:

1. The employer must carry on business through a permanent establishment
in Ontario in the taxation year of the employer preceding the taxation year that ends in the
year (the “preceding taxation year”).

2. The employer must directly undertake scientific research and experimental
development within the meaning of subsection 248 (1) of the Income Tax Act (Canada) at
a permanent establishment in Ontario in the preceding taxation year.

3. The employer’s eligible expenditures for the preceding taxation year must
not be less than $25 million or 10 per cent of the employer's total expenses for that
taxation year, whichever is less.

4. The employer’s specified eligible expenditures for the preceding taxation
year must not be less than $25 million or 10 per cent of the employer’s adjusted total
revenue for that taxation year, whichever is less. 2000, c. 42, s. 45; 2004, c. 16, Sched. D,
Table.

Interpretation, start-ups

(5) For the purposes of subsection (4), if the taxation year of an employer that
ends in the year referred to in subsection (2) is the first taxation year of the employer after
it is incorporated or is the first taxation year in which the employer carries on business,
references to the preceding taxation year are to be read as references to that first taxation
year. 2000, c. 42, s. 45.

Amalgamations

(5.1) For the purposes of subsection (4), if the taxation year of an employer that
ends in the year referred to in subsection (2) is the first taxation year of the employer
ending after an amalgamation to which section 87 of the Income Tax Act (Canada)
applies, references to the preceding taxation year are to be read as references to the
taxation year of each of the predecessor corporations (as referred to in section 87 of that
Act) that ended immediately before the amalgamation. 2001, c. 23, s. 73 (2).

Interpretation, eligible expenditures
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(6) For the purposes of paragraph 3 of subsection (4) and subsection (9), the
amount of an employer’s eligible expenditures for a taxation year is calculated using the
formula,

A+B-C
in which,

“A” is the total amount of the expenditures incurred by the employer in the
taxation year at a permanent establishment in Ontario each of which would be a qualified
expenditure under subsection 12 (1) of the Corporations Tax Act and is,

(a) an amount described in subparagraph 37 (1) (a) (i) or 37 (1) (b) (i) of the
Income Tax Act (Canada), or

(b) a prescribed proxy amount of the employer for the taxation year referred to
in paragraph (b) of the definition of “qualified expenditure” in subsection 127 (9) of the
Income Tax Act (Canada),

“B” is the reduction, if any, in the amount of “A” required under subsections
127 (18) to (20) of the Income Tax Act (Canada) in respect of a contract payment, and

“C” is the total of all amounts each of which is paid or payable by the employer
in the taxation year that is included in the amount of “A” and that would be a contract
payment as defined in subsection 127 (9) of the Income Tax Act (Canada) made to the
recipient of the amount.

2000, c. 42, s. 45; 2004, c. 16, Sched. D, Table.
Same

(7) For the purposes of subsection (4), in determining the share of the eligible
expenditures of a partnership to be attributed to a partner who is a specified member of
the partnership within the meaning of subsection 248 (1) of the Income Tax Act (Canada),
the eligible expenditures, total expenses and total revenue of the partnership shall be
deemed to be nil. 2000, c. 42, s. 45; 2004, c. 16, Sched. D, Table.

Interpretation, total expenses

(8) For the purposes of paragraph 3 of subsection (4), the employer's total

expenses are as determined in accordance with generally accepted accounting

principles, but they exclude expenses that are extraordinary items and the consolidation
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and equity methods of accounting are not to be used in determining the total expenses.
2000, c. 42, s. 45.
Interpretation, specified eligible expenditures

(9) For the purposes of paragraph 4 of subsection (4), the amount of an
employer’s specified eligible expenditures for a taxation year is the amount that is the total
of,

(a) the employer’s eligible expenditures for the taxation year;

(b) the employer's proportionate share of any expenditures incurred by a
partnership of which the employer is a member during a fiscal period of the partnership
that ends in the taxation year that would be eligible expenditures if they had been incurred
by the employer; and

(c) all expenditures each of which is incurred by a corporation that is
associated with the employer throughout the taxation year and that has a permanent
establishment in Canada for any taxation year of the associated corporation that ends in
the employer’s taxation year, including the associated corporation’s proportionate share of
any expenditures incurred by a partnership of which the corporation is a member during a
fiscal period of the partnership that ends in the associated corporation’s taxation year, that
would be eligible expenditures if they had been incurred by the employer. 2000, c. 42,
S. 45; 2004, c. 16, Sched. D, Table.

Interpretation, adjusted total revenue

(10) For the purposes of paragraph 4 of subsection (4), the adjusted total revenue
of an employer for a taxation year is the amount that is the total of,

(a) the employer’s total revenue for the taxation year;

(b) the employer’s proportionate share of the total revenue of a partnership of
which the employer is a member during a fiscal period of the partnership that ends in the
taxation year; and

(c) the total revenue of each corporation that is associated with the employer
throughout the taxation year and that has a permanent establishment in Canada for any
taxation year of the associated corporation that ends in the employer’s taxation year,

including the associated corporation’s share of the total revenue of any partnership of
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which the corporation is a member for a fiscal period of the partnership ending in the
associated corporation’s taxation year. 2000, c. 42, s. 45; 2004, c. 16, Sched. D, Table.
Same, total revenue

(11) For the purposes of clauses (10) (a) and (c), an entity’s total revenue for a
taxation year is the amount that would be its gross revenue for the taxation year, as
determined in accordance with generally accepted accounting principles (except that the
consolidation and equity methods must not be used), if the gross revenue excluded
revenue from transactions with,

(a) corporations that are associated with the entity throughout the taxation year
and that have a permanent establishment in Canada in the taxation year; or

(b) partnerships in which the entity or a corporation described in clause (a) is
a member. 2000, c. 42, s. 45; 2004, c. 16, Sched. D, Table.
Same

(12) For the purposes of clauses (10) (b) and (c), the total revenue of a
partnership for a fiscal period is the amount that would be the gross revenue of the
partnership for the fiscal period, as determined in accordance with generally accepted
accounting principles (except that the equity method must not be used), if the gross
revenue excluded revenue of the partnership from transactions with,

(a) the employer; or

(b) corporations that are associated with the employer throughout the
employer’s taxation year in which the fiscal period ends and that have a permanent
establishment in Canada in that taxation year. 2000, c. 42, s. 45; 2004, c. 16, Sched. D,
Table.
Short or multiple taxation years

(13) In determining the amount of an employer’s eligible expenditures, total
expenses and total revenue for a taxation year for the purposes of this section, the
following rules apply:

1. If the taxation year is less than 51 weeks and is the only taxation year

ending in a calendar year, the eligible expenditures, total expenses and total revenue for
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the taxation year are the amounts otherwise determined, multiplied by the ratio of 365 to
the number of days in the taxation year.

2. If the taxation year is not the only taxation year of the employer ending in
the same calendar year, the amount of the employer's eligible expenditures, total
expenses and total revenue for the taxation year is the total of those amounts for all
taxation years ending in that calendar year, as otherwise determined, multiplied by the
ratio of 365 to the total number of days in those taxation years.

3. If the taxation year of a corporation that is associated with the employer is
less than 51 weeks and is the only taxation year of the associated corporation ending in
the employer’s taxation year, the corporation’s eligible expenditures, total expenses and
total revenue for that taxation year are the amounts otherwise determined, multiplied by
the ratio of 365 to the number of days in the taxation year.

4. If a fiscal period of a partnership of which the employer or the associated
corporation is a member is less than 51 weeks and is the only fiscal period of the
partnership ending in the taxation year of the employer or the associated corporation, as
the case may be, the eligible expenditures, total expenses and total revenue of the
partnership for that fiscal period are the amounts otherwise determined, multiplied by the
ratio of 365 to the number of days in the fiscal period.

5. If a corporation who is associated with the employer has two or more
taxation years ending in the employer's taxation year, the eligible expenditures, total
expenses and total revenue of the associated corporation for the taxation year ending in
the employer’s taxation year are the total of those amounts for all of its taxation years
ending in the employer’s taxation year, as otherwise determined, multiplied by the ratio of
365 to the total number of days in all of those taxation years.

6. If a partnership of which the employer or the associated corporation is a
member has two or more fiscal periods ending in the taxation year of the employer or the
associated corporation, as the case may be, the eligible expenditures, total expenses and
total revenue for the fiscal period of the partnership ending in the taxation year of the
employer or the associated corporation, as the case may be, are those amounts for all of

its fiscal periods ending in the taxation year, as otherwise determined, multiplied by the
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ratio of 365 to the total number of days in all of the fiscal periods. 2000, c. 42, s. 45; 2004,
c. 16, Sched. D, Table.
Associated corporation

(14) For the purposes of this section, an employer and a corporation are
associated if they would be associated for the purposes of the Income Tax Act (Canada).
2000, c. 42, s. 45; 2004, c. 16, Sched. D, Table.
Interpretation

(15) In this section,
“fiscal period” means, in respect of a partnership, its fiscal period for the purposes of the
Income Tax Act (Canada); (“exercice”)
“security” has the meaning assigned by subsection 7 (7) of the Income Tax Act (Canada);
(“titre”)
“taxation year” means, in respect of an employer or a corporation, the employer or
corporation’s taxation year for the purposes of the Income Tax Act (Canada). (“année
d’imposition”) 2000, c. 42, s. 45; 2001, c. 23, s. 73 (3); 2004, c. 16, Sched. D, Table.
Anti-avoidance
Definition

4. (1) In this section,
“Ontario resident” means a person who has a permanent establishment in Ontario. R.S.0.
1990, c. E.11, s. 4 (1); 2004, c. 16, Sched. D, Table.
Deemed employer

(2) An Ontario resident who enters into an agreement with a non-resident
employer under which work is performed or services are provided during a year for the
benefit of the Ontario resident by an individual employed by the non-resident employer,
the Ontario resident shall be deemed to be the employer of the individual and the
individual shall be deemed to be an employee of the Ontario resident during any period in
the year when the work is performed or the services are provided, if,

(a) the non-resident employer does not have a permanent establishment in

Ontario during the period and is not subject to tax under this Act calculated by reference
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to remuneration paid to the individual performing the work or providing the services for the
benefit of the Ontario resident during the period;

(b) the work is performed or the services are provided in Ontario;

(c) the Ontario resident and the non-resident employer do not deal at arm’s
length, within the meaning of section 251 of the Income Tax Act (Canada), at any time
during the period or did not deal at arm’s length at the time they entered into the
agreement or arrangement; and

(d) the work being performed or the services being provided by the individual
for the benefit of the Ontario resident are under the approval and direction of the Ontario
resident and are of a nature which, in the Minister's opinion, could be expected to be
carried out by an employee of a person for whose benefit the work is performed or the
services are provided. R.S.0. 1990, c. E.11, s. 4 (2); 2004, c. 16, Sched. D, Table.
Deemed payment of remuneration

(3) Where an Ontario resident referred to in subsection (2) is deemed by that
subsection to be the employer of an individual employed by a non-resident employer
during a period in a year,

(a) the Ontario resident shall be deemed to pay remuneration to the individual
during the period in which the individual is deemed to be an employee of the Ontario
resident in an amount equal to the remuneration paid or to be paid by the non-resident
employer to the individual in respect of the work performed or the services provided by the
individual in the period for the benefit of the Ontario resident; and

(b) the individual shall be deemed to be an employee who reports for work at
a permanent establishment of the Ontario resident in Ontario. R.S.0. 1990, c. E.11,
s. 4 (3); 2004, c. 16, Sched. D, Table.

4.1,4.2 Repealed: 2009, c. 18, Sched. 11, s. 2.

Annual return

5. (1) Every taxpayer who is liable to pay tax under this Act for a year shall deliver

to the Minister, on or before the prescribed date applicable to that taxpayer, a return in a

form approved by the Minister setting out the amount of tax payable for the year under this
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Act, the amount or amounts on which the tax was calculated and such other information as
may be required by the Minister for the purposes of this Act. 1994, c. 8, s. 5 (1).
Demand for return

(1.0.1) Every person who receives a written demand for a return from the Minister
or from an officer of the Ministry shall deliver the return to the Minister. 2004, c. 31,
Sched. 12, s. 4.

Returns for multiple accounts

(1.1) Where, with the consent of the Minister, an employer has more than one tax
account maintained for the employer by the Minister, the employer shall file a separate
return for each tax account in a form approved by the Minister, setting out the amount of
tax payable by the employer for the year with respect to the portion of the total Ontario
remuneration reported through the tax account, the amount or amounts on which the tax
was calculated and such other information as may be required by the Minister for the
purposes of this Act. 1994, c. 8, s. 5 (1).

(1.2) Repealed: 2009, c. 18, Sched. 11, s. 2.

Cessation of permanent establishment

(2) An employer who ceases to have a permanent establishment in Ontario before
the end of a year shall deliver all returns required under this section for the year to the
Minister on or before the prescribed day. R.S.0. 1990, c. E.11, 5.5 (2); 1994, c. 8, s. 5 (2);
2004, c. 16, Sched. D, Table.

Annual return, taxpayer who becomes bankrupt

(2.1) Despite subsection (1), every taxpayer who is liable to pay tax for a year
under this Act and becomes a bankrupt shall deliver to the Minister within forty days from
the day the taxpayer becomes a bankrupt,

(a) a return for the part of the year ending on the day before the taxpayer
becomes a bankrupt setting out the amount of tax payable by the taxpayer with respect to
that part of the year and any other information that may be required by the Minister for the
purposes of this Act; and

(b) unless required to be delivered before the day the taxpayer becomes

bankrupt, the return for the previous year. 1996, c. 24, s. 4 (1).



226

Attestation of return

(3) Every taxpayer shall ensure that the veracity of each return delivered under
this section is attested to in the prescribed manner. 1994, c. 8, s. 5 (3).

Supplemental return

(4) The Minister may at any time require a taxpayer to deliver to the Minister a
return in respect of any period of time setting out such information as the Minister may
specify for the purposes of this Act. R.S.0. 1990, c. E.11,s. 5 (4); 1994, c. 8, s. 5 (4).
Unpaid tax

(5) The Minister may require the taxpayer to remit to the Minister with the return
under subsection (4) any tax under this Act that was not previously paid in respect of the
period. R.S.0. 1990, c. E.11,s.5 (5); 1994, c. 8, 5. 5 (5).

Extension of time

(6) The Minister may extend the time for delivering a return or paying an amount
required to be paid under this Act, with or without interest. R.S.0. 1990, c. E.11, s. 5 (6).
Notice of appointment, trustee in bankruptcy.

(6.1) Every trustee in bankruptcy appointed to administer, manage, wind-up,
control or otherwise deal with the property, business, estate or income of a taxpayer shall
notify the Minister in writing of the trustee’s appointment within 10 days of the appointment.
1996, c. 24, s. 4 (1).

Returns by trustee in bankruptcy, etc.

(7) Every trustee in bankruptcy, assignee, liquidator, curator, receiver, trustee or
committee and every agent or other person administering, managing, winding-up,
controlling or otherwise dealing with the property, business, estate or income of a taxpayer
shall, if the taxpayer has not delivered a return as required under this section, deliver the
return for the taxpayer on or before the prescribed date. 1996, c. 24, s. 4 (2).

(8)-(10) Repealed: 2009, c. 18, Sched. 11, s. 2.

Remittance of balance of tax

(11) Every person required to deliver a return under this section shall remit to the

Minister the unpaid balance of tax, if any, to which the return relates, at the time the return

is required to be delivered. 1994, c. 8, s. 5 (6).
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Exception
(12) Subsection (11) does not apply if the return is delivered after the taxpayer
becomes a bankrupt and the return relates to tax payable by the taxpayer for a period of

time before the taxpayer becomes bankrupt. 1996, c. 24, s. 4 (3)
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