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## 5186014534 : MAJOR LAWS
KEYWORDS : VOYEURISM / VISUAL RECORDINGS / COVERT FILMIMG

SATIMON MILINDANKURA : CRIMINAL LIABILITY : VOYEURISM. ADVISOR : ASSOC.
PROF. PAREENA SRIWANICH, Ph.D., 178 pp.

Voyeurism is a behavior being a threat of privacy. Also, it is often seen to have a sexual
dimension. Nowadays, technological developments have modemized the old form of voyeurism to
such an emerging form of crime involving a serious breach of privacy in much greater degree
than could have been foreseen. The modern form of voyeurism is increasingly generating public

concern as technology allows images to spread widely and instantly over the Internet.

Accordingly, this thesis aimed to find an appropriated approach in developing Thai laws to
efficiently respond to this social problem. To meet with the aim, the thesis mainly focused on the
nature of such behavior, the background and conditions of the problem, the approaches taken in

overseas jurisdictions and the limitations of the current Thai laws.

Results from the study showed that criminal laws in several countries such as the United
States, England, Canada and New Zealand have enacted specific provisions for the voyeurism,
especially video voyeurism or intimate covert filming. In fact, according to the philosophy of the
criminal law as well as Thai society and cultural context, voyeurism can be apparently considered
as a conduct that sits within the criminal boundaries. The thesis, therefore, proposes to define and
treat voyeurism as a crime. Nevertheless, currently, there is no specific offence in the Thai
Criminal Code against voyeurism in place. Only related parts of the Criminal Code and the
Computer Crime Act B.E.2550 have been enforced on this kind of deviant behavior. The study
indicates that the existing laws not only are unable to enforce efficiently but also do not cover all
actions pertaining to voyeurism. The study recommends that voyeurism should be included as an
offence in the Criminal Code. Indeed, this amendment of the Criminal Code will enable the state

to efficiently and effectively respond to this phenomenon.

Field of Study : Laws Student’s Signature

Academic Year : 2011 Advisor’s Signature
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SEXUAL OFFENCE ACT 2003
CHAPTER 42

PART 1

SEXUAL OFFENCES

Other offences

67 Voyeurism
(1) A person commits an offence if—
(a) for the purpose of obtaining sexual gratification, he observes another
person doing a private act, and
(b) he knows that the other person does not consent to being observed for
his sexual gratification.
(2) A person commits an offence if—
(a) he operates equipment with the intention of enabling another person to
observe, for the purpose of obtaining sexual gratification, a third
person (B) doing a private act, and
(b) he knows that B does not consent to his operating equipment with that
intention.
(3) A person commits an offence if—
(a) he records another person (B) doing a private act,
(b) he does so with the intention that he or a third person will, for the
purpose of obtaining sexual gratification, look at an image of B doing
the act, and
(c) he knows that B does not consent to his recording the act with that
intention.
(4) A person commits an offence if he instals equipment, or constructs or adapts a
structure or part of a structure, with the intention of enabling himself or
another person to commit an offence under subsection (1).
(B) A person guilty of an offence under this section is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 6
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months or a fine not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for a term not exceeding
2 years.
68 Voyeurism: interpretation
(1) For the purposes of section 67, a person is doing a private act if the person is in
a place which, in the circumstances, would reasonably be expected to provide
privacy, and—
(a) the person’s genitals, buttocks or breasts are exposed or covered only
with underwear,
(b) the person is using a lavatory, or
(c) the person is doing a sexual act that is not of a kind ordinarily done in
public.
(2) In section 67, “structure” includes a tent, vehicle or vessel or other temporary or

movable structure.
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UNITED STATES CODE

‘“‘CHAPTER 88—PRIVACY

“Sec.

“1801. Video voyeurism.

“§ 1801. Video voyeurism

“(a) Whoever, in the special maritime and territorial jurisdiction

of the United States, has the intent to capture an image of a
private area of an individual without their consent, and knowingly
does so under circumstances in which the individual has a reasonable
expectation of privacy, shall be fined under this title or imprisoned
not more than one year, or both.

“(b) In this section—

“(1) the term ‘capture’, with respect to an image, means

to videotape, photograph, film, record by any means, or broadcast;
“(2) the term ‘broadcast” means to electronically transmit

a visual image with the intent that it be viewed by a person

Oor persons;

“(3) the term ‘a private area of the individual” means the

naked or undergarment clad genitals, pubic area, buttocks,

or female breast of that individual;

“(4) the term ‘female breast’” means any portion of the

female breast below the top of the areola; and

“(5) the term ‘under circumstances in which that individual

has a reasonable expectation of privacy’ means—

““(A) circumstances in which a reasonable person would

believe that he or she could disrobe in privacy, without

being concerned that an image of a private area of the

individual was being captured; or

““(B) circumstances in which a reasonable person would

believe that a private area of the individual would not
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be visible to the public, regardless of whether that person
is in a public or private place.
““(c) This section does not prohibit any lawful law enforcement,correctional, or intelligence

activity.”.
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CANADA CRIMINAL CODE
PART V
SEXUAL OFFENCES, PUBLIC MORALS AND DISORDERLY CONDUCT

INTERPRETATION

Sexual Offences

Voyeurism

162. (1) Every one commits an offence who, surreptitiously, observes — including by

mechanical or electronic means — or makes a visual recording of a person who is in

circumstances that give rise to a reasonable expectation of privacy, if

(a) the person is in a place in which a person can reasonably be expected
to be nude, to expose his or her genital organs or anal region or her breasts, or to be

engaged in explicit sexual activity;

(b) the person is nude, is exposing his or her genital organs or anal region
or her breasts, or is engaged in explicit sexual activity, and the observation or recording is
done for the purpose of observing or recording a person in such a state or engaged in such

an activity; or
(¢) the observation or recording is done for a sexual purpose.

Definition of “visual recording”

(2) In this section, “visual recording” includes a photographic, film or video recording

made by any means.

Exemption

(3) Paragraphs (1)(a) and (b) do not apply to a peace officer who, under the authority of
a warrant issued under section 487.01, is carrying out any activity referred to in those

paragraphs.

Printing, publication, etc., of voyeuristic recordings




167

(4) Every one commits an offence who, knowing that a recording was obtained by the
commission of an offence under subsection (1), prints, copies, publishes, distributes,
circulates, sells, advertises or makes available the recording, or has the recording in his or
her possession for the purpose of printing, copying, publishing, distributing, circulating,

selling or advertising it or making it available.

Punishment

(B) Every one who commits an offence under subsection (1) or (4)

(a) is quilty of an indictable offence and liable to imprisonment for a term

not exceeding five years; or
(b) is quilty of an offence punishable on summary conviction.

Defence

(6) No person shall be convicted of an offence under this section if the acts that are
alleged to constitute the offence serve the public good and do not extend beyond what

serves the public good.

Question of law, motives

(7) For the purposes of subsection (6),

(a) it is a question of law whether an act serves the public good and
whether there is evidence that the act alleged goes beyond what serves the public good,
but it is a question of fact whether the act does or does not extend beyond what serves

the public good; and

(b) the motives of an accused are irrelevant.
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NEW ZEALAND CRIMES ACT 1961

Part 9A

Crimes against personal privacy

Intimate visual recordings
e Heading: inserted, on 5 December 2006, by section 4 of the Crimes (Intimate

Covert Filming) Amendment Act 2006 (2006 No 75).

216G Intimate visual recording defined

e (1) In sections 216H to 216N, intimate visual recording means a visual recording

(for example, a photograph, videotape, or digital image) that is made in any
medium using any device without the knowledge or consent of the person who is
the subject of the recording, and the recording is of—
o (a) a person who is in a place which, in the circumstances, would
reasonably be expected to provide privacy, and that person is—

» (i) naked or has his or her genitals, pubic area, buttocks, or female
breasts exposed, partially exposed, or clad solely in undergarments;
or

= (i) engaged in an intimate sexual activity; or

= (i) engaged in showering, toileting, or other personal bodily activity
that involves dressing or undressing; or

o (b) aperson's naked or undergarment-clad genitals, pubic area, buttocks,
or female breasts which is made—

= (i) from beneath or under a person's clothing; or

= (i) through a person's outer clothing in circumstances where it is

unreasonable to do so.

(2) In section 216H, intimate visual recording includes an intimate
visual recording that is made and transmitted in real time without retention or

storage in—
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o (a) a physical form; or
o (b) an electronic form from which the recording is capable of being

reproduced with or without the aid of any device or thing.

Section 216G: inserted, on 5 December 2006, by section 4 of the
Crimes (Intimate Covert Filming) Amendment Act 2006 (2006 No 75).

216H Prohibition on making intimate visual recording
e Everyone is liable to imprisonment for a term not exceeding 3 years who

intentionally or recklessly makes an intimate visual recording of another person.

Section 216H: inserted, on 5 December 2006, by section 4 of the
Crimes (Intimate Covert Filming) Amendment Act 2006 (2006 No 75).

2161 Prohibition  on  possessing intimate visual recording in certain
circumstances
e (1) Everyone is liable to imprisonment for a term not exceeding 3 years who has in
his or her possession an intimate visual recording—
o (a) for the purpose of publishing, exporting or selling the intimate visual
recording; and
o (b) knowing it to be an intimate visual recording, or being reckless as to

whether it is an intimate visual recording.

(2) Everyone is liable to imprisonment for a term not exceeding
1 year who, without reasonable excuse, has in his or her possession an intimate

visual recording knowing it to be an intimate visual recording.

Section 216l: inserted, on 5 December 2006, by section 4 of the
Crimes (Intimate Covert Filming) Amendment Act 2006 (2006 No 75).

216J Prohibition on publishing, importing, exporting, or selling intimate visual
recording
e (1) Everyone is liable to imprisonment for a term not exceeding 3 years who,
knowing that a visual recording is an intimate visual recording, or being reckless as

to whether a visual recording is an intimate visual recording,—
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o () publishes in New Zealand the intimate visual recording:
o (b) imports into New Zealand the intimate visual recording:
o (c) exports from New Zealand the intimate visual recording:

o (d) sells the intimate visual recording.

(2) In this section, unless the context otherwise requires,—

publishes means any of the following:
o (a) displays by any means:
o (b) sends to any person by any means:
o (c) distributes by any means:
o (d) conveys by electronic medium:
o (e) stores electronically in a way that is accessible by any other person or

persons

sells means sells in a physical form or by electronic medium, and
includes—
o (a) offers for sale:

o (b) agrees to sell.

Section 216J: inserted, on 5 December 2006, by section 4 of the
Crimes (Intimate Covert Filming) Amendment Act 2006 (2006 No 75).

216K Exceptions to prohibition in section 216J
(1) Nothing in section 216J(1)(a). (b). or (c) applies to anything done by any person

in the course of, or in connection with, exercising or performing any powers, duties,

or functions under any enactment.

(2) Nothing in section 216J(1)(a) applies to any person by reason

only of that person publishing an intimate visual recording to a person referred to in

section 216N(1).

(3) Nothing in section 216J applies to any person who, not knowing

or suspecting that a visual recording is an intimate visual recording, facilitates
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access to that recording by reason only of providing some or all of the means
necessary for—
o (a) delivery of the recording in physical form (for example, by a postal
operator or courier); or
o (b) transmission (other than by broadcasting) of the recording (for example,
by a network operator or service provider providing only a network or
facility through which a recording is transmitted); or
o (c) storage of the recording electronically in a way that is accessible by any

other person or persons.

(4) In subsection (3), unless the context otherwise requires,—
courier means a person carrying on business as a courier

network operator has the same meaning as in section 3(1) of the

Telecommunications (Interception Capability) Act 2004

postal operator has the same meaning as in section 2(1) of the
Postal Services Act 1998

public data network has the same meaning as in section 5 of the

Telecommunications Act 2001

service provider—
o (a) means a person providing Internet access, email access, or both of those
facilities, by means of a public data network; but

o (b) does not include a network operator.

Section 216K: inserted, on 5 December 2006, by section 4 of the
Crimes (Intimate Covert Filming) Amendment Act 2006 (2006 No 75).

216L Disposal and forfeiture

(1) Where any person is convicted of an offence against section 216H or section

216l or section 216J, the court may, in addition to or instead of passing any other

sentence or making any other order in respect of the offence, order that the
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intimate visual recording be destroyed within 10 working days from the making of

the order, and that the recording in the meantime be impounded.

(2) Where any person is convicted of an offence against section

216H or section 2161 or section 216J, the court may, in addition to or instead of

passing any other sentence or making any other order in respect of the offence,
order that any equipment, goods, or other thing used in respect of the commission
of the offence be forfeited to the Crown; and anything so forfeited must be sold,

destroyed, or otherwise disposed of as the Minister of Justice directs.

(3) Before making an order under subsection (1) or subsection (2),
the court must give the following persons an opportunity to be heard:
o (a) the person convicted; and
o (b) any other person who, in the opinion of the court, would be directly

affected by the making of the order.

(4) If the court is satisfied that the intimate visual recording that was
the subject of the prosecution, or any equipment, goods, or other thing used in
respect of the commission of the offence, should be delivered to a person other

than the person convicted, it may so order.

Section 216L: inserted, on 5 December 2006, by section 4 of the
Crimes (Intimate Covert Filming) Amendment Act 2006 (2006 No 75).

216M Effect of appeal on order made under section 216L

(1) If any person is convicted of an offence against section 216H or section 2161 or

section 216J, and any order is made under section 216L, the operation of the order
is suspended,—
o (a)in any case, until the expiration of the time prescribed in the Summary

Proceedings Act 1957 or this Act for the filing of a notice of appeal or an

application for leave to appeal; and
o (b) if a notice of appeal is filed within the time so prescribed, until the

determination of the appeal; and
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o (c) if the application for leave to appeal is filed within the time so
prescribed, until the application is determined, and, if leave to appeal is

granted, until the determination of the appeal.

(2) If the operation of any order is suspended until the determination
of the appeal, the court determining the appeal may, by order, cancel or vary the

order.

Section 216M: inserted, on 5 December 2006, by section 4 of the
Crimes (Intimate Covert Filming) Amendment Act 2006 (2006 No 75).

216N Protection from liability
(1) This section applies to the following persons:
o (a) any constable; and
o (b) any Customs officer; and
o (c) any officer or employee of the New Zealand Security Intelligence
Service; and
o (d) any employee of the Department of Corrections and any other

employee exercising powers or functions under the Corrections Act 2004;

and
o (e)any lawyer or agent—
= (i) giving legal advice in relation to an intimate visual recording; or
= (i) giving legal advice, or making representations, in relation to any
civil or criminal proceedings; and
o (f) any other person or member of a class of persons prescribed in
regulations made under this Act; and

o (g) the person who is the subject of an intimate visual recording.

(2) No person referred to in subsection (1)(g) commits an offence

against section 2161 or section 216J by possessing or publishing the intimate visual

recording.

(3) No other person to whom this section applies commits an

offence against section 216H or section 216! or section 216J(1)(a) or (b) or (c) by
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making, possessing, or publishing any intimate visual recording for the purpose of,

or in the course of, carrying out the functions set out in subsection (5).

(4) Subsection (3) does not apply in respect of anything done in bad

faith or without reasonable cause.

(5) The functions referred to in subsection (3) are functions relating
to—
o (a) the prevention, detection, investigation, prosecution, or punishment of
offences:
o (b) the conduct of proceedings in any court or tribunal:

o (c) security or safety.

(6) Subsections (1) to (3) apply despite the fact that, but for this

section, the act would have otherwise constituted an offence.

(7) Where a person to whom subsection (1)(a) to (f) applies has in
his or her possession an intimate visual recording, the recording must not be kept
longer than is required for the purpose of carrying out the functions referred to in
subsection (5), and must then either be—

o (a) made available to the person who is the subject of the recording, if that
person requests; or
o (b) immediately destroyed if the person who is the subject of the recording

makes no request under paragraph (a).

Section 216N: inserted, on 5 December 2006, by section 4 of the
Crimes (Intimate Covert Filming) Amendment Act 2006 (2006 No 75).

Section 216N(1)(a): amended, on 1 October 2008, pursuant to
section 116(a)(ii) of the Policing Act 2008 (2008 No 72).
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CANADA CRIMINAL CODE

Information for general warrant

487.01 (1) A provincial court judge, a judge of a superior court of criminal
jurisdiction or a judge as defined in section 552 may issue a warrant in writing authorizing
a peace officer to, subject to this section, use any device or investigative technique or
procedure or do any thing described in the warrant that would, if not authorized, constitute

an unreasonable search or seizure in respect of a person or a person’s property if

o (a) the judge is satisfied by information on oath in writing that there are
reasonable grounds to believe that an offence against this or any other Act of
Parliament has been or will be committed and that information concerning the offence
will be obtained through the use of the technique, procedure or device or the doing of

the thing;

0 (b) the judge is satisfied that it is in the best interests of the administration

of justice to issue the warrant; and

o) (¢) there is no other provision in this or any other Act of Parliament that
would provide for a warrant, authorization or order permitting the technique, procedure

or device to be used or the thing to be done.

Marginal note:Limitation

(2) Nothing in subsection (1) shall be construed as to permit interference with the bodily

integrity of any person.
Marginal note:Search or seizure to be reasonable

(3) A warrant issued under subsection (1) shall contain such terms and conditions as the
judge considers advisable to ensure that any search or seizure authorized by the warrant is

reasonable in the circumstances.

Marginal note:Video surveillance
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(4) A warrant issued under subsection (1) that authorizes a peace officer to observe, by
means of a television camera or other similar electronic device, any person who is engaged
in activity in circumstances in which the person has a reasonable expectation of privacy
shall contain such terms and conditions as the judge considers advisable to ensure that the

privacy of the person or of any other person is respected as much as possible.

Marginal note:Other provisions to apply

(5) The definition “offence” in section 183 and sections 183.1, 184.2, 184.3 and 185 to
188.2, subsection 189(5), and sections 190, 193 and 194 to 196 apply, with such
modifications as the circumstances require, to a warrant referred to in subsection (4) as
though references in those provisions to interceptions of private communications were read
as references to observations by peace officers by means of television cameras or similar
electronic devices of activities in circumstances in which persons had reasonable

expectations of privacy.

Marginal note:Notice after covert entry

(5.1) A warrant issued under subsection (1) that authorizes a peace officer to enter and
search a place covertly shall require, as part of the terms and conditions referred to in
subsection (3), that notice of the entry and search be given within any time after the

execution of the warrant that the judge considers reasonable in the circumstances.

Marginal note:Extension of period for giving notice

(5.2) Where the judge who issues a warrant under subsection (1) or any other judge
having jurisdiction to issue such a warrant is, on the basis of an affidavit submitted in
support of an application to vary the period within which the notice referred to in subsection
(B.1) is to be given, is satisfied that the interests of justice warrant the granting of the
application, the judge may grant an extension, or a subsequent extension, of the period,

but no extension may exceed three years.

Marginal note:Provisions to apply

(6) Subsections 487(2) and (4) apply, with such modifications as the circumstances

require, to a warrant issued under subsection (1).
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Marginal note:Telewarrant provisions to apply

(7) Where a peace officer believes that it would be impracticable to appear personally
before a judge to make an application for a warrant under this section, a warrant may be
issued under this section on an information submitted by telephone or other means of
telecommunication and, for that purpose, section 487.1 applies, with such modifications as

the circumstances require, to the warrant.
1993, c. 40, s. 15;

1997, c. 18, s. 42, c. 23, s. 13.
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