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## 4886221434 : MAJOR LAWS
KEY WORD: IMPACTS / TECHNOLOGICAL / PROTECTION / MEASURE / COPYRIGHT

MISS SUPACHITRA LAOHAWATTANAPINYO : IMPACTS OF PROTECTION OF
TECHNOLOGICAL PROTECTION MEASURE FOR THE PROTECTION OF COPYRIGHTS:
COMPARISON STUDY OF WIPO COPYRIGHT TREATY AND FTAs. THESIS ADVISOR :
ASSOCIATE PROFESSOR SAKDA THANITKUL, THESIS COADVISOR : MS. PIENGPEN
BUTKATANYQO, 237 pp.

Technological Protection Measure (TPM) is a tool that a copyright owner uses to control
unauthorized use of its copyright work. This is a way to expand the protection of copyright work
originally obtainable under copyright laws. As an expanded level of protection, a copyright owner
uses TPM to prevent unauthorized access or reproduction of its copyright work. There are laws,
called “anti-circumvention law”, against those who circumvent, or produce or distribute devices to
circumvent, the copyright work of copyright owners who uses TPM.

Included in international multilateral agreements regarding the protection of technological
measures are WIPO Copyright Treaty (WCT) and WIPO Performances and Phonograms Treaty
(WPPT). They are provided only as a general guideline. Therefore, the United States of America is
pushing other countries to implement the protection of TPM through FTAs and wishes its FTAs
parties to implement their internal laws in the way similar to the anti-circumvention law in the United
States of America. However, this attempt is widely criticized because this type of protection is far
more than the scope of the obligations under the WCT and the WPPT.

If Thailand enters into the FTA with the United States of America, Thailand will have to
implement laws to protect TPM. In addition, the Copyright Act B.E. 2537 will have to be amended in
accordance with the FTA. This Thesis is aimed to study the impacts of anti-circumvention law and a
way that Thailand will implement this law in order to make a balance between the rights of copyright
owner and the public rights in fair use doctrine under copyright law, in addition to prevent misuse of

this law by the copyright owner in a bad-faith, or right, way.
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Trade Related Aspects of Intellectual Property Rights: TRIPS)
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® M1 TRIP Article 1 Section 1 “Members shall give effect to the provisions of this Agreement.
Members may, but shall not be obliged to, implement in their law more extensive protection than is
required by this Agreement, provided that such protection does not contravene the provisions of this
Agreement. Members shall be free to determine the appropriate method of implementing the
provisions of this Agreement within their own legal system and practice.”
dsenauriu Article 9 Section 1 “Members shall comply with Articles 1 through 21 of the Berne
Convention (1971) and the Appendix thereto. However, Members shall not have rights or obligations
under this Agreement in respect of the rights conferred under Article 6bis of that Convention or of the
rights derived therefrom.”

"TRIP Article 10 Section 1 “Computer programs, whether in source or object code, shall be

protected as literary works under the Berne Convention (1971).”
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® World Intellectual Property Organization, WIPQO intellectual property handbook: Policy, law

and use WIPO Publication No.489 p.349 [Online]. Available from: http://www.wipo.int/about-
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* 1
doyaaniiulaiosdnisming@unsiloyeyatan (WIPO) [online]. unasnun:

http://www.wipo.int/copyright/en/ [21 dNT1AN W.A. 2552]
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WIPO Copyright Treaty Article 11: “Contracting Parties shall provide adequate
legal protection and effective legal remedies against the circumvention of effective
technological measures that are used by authors in connection with the exercise of
their rights under this Treaty or the Berne Convention and that restrict acts, in respect
of their works, which are not authorized by the authors concerned or permitted by

”

law.

WIPO Performances and Phonograms Treaty Article 18: “Contracting Parties shall
provide adequate legal protection and effective legal remedies against the
circumvention of effective technological measures that are used by performers or
producers of phonograms in connection with the exercise of their rights under this

Treaty and that restrict acts, in respect of their performances or phonograms, which

° South Center, “The threat of technological protection measures to a development-oriented

information society,” Policy Brief No. 9 (August 2007): pp.3-4.
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are not authorized by the performers or the producers of phonograms concerned or

permitted by law.”
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society ﬁmﬂuwg@ﬂﬂuwﬂﬂdﬂ “Copyright Directive” %78 “Information Society Directive”

" William W. Fisher, iTunes case study: overview and summary of conclusions [Online]. The

Berkman Center for Internet & Society at Harvard Law School, 2004. p.2. Available from:

http://cyber.law.harvard.edu/media/uploads/72/6/iTunesSummary061404.pdf [January 15, 2009]
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infringement.”

" Chile-US FTA Article 17.7.3 “Each Party shall confine limitations or exceptions to rights to
certain special cases which do not conflict with a normal exploitation of the work, performance, or
phonogram, and do not unreasonably prejudice the legitimate interests of the right holder.”

"* Robin D. Gross, “Chile-US Free Trade Agreement (FTA) on circumvention of technological

protection measures (TPMs) that control copyrighted works,” in IP_justice brief paper [Online].

September 2004. Available from: http://www.ipjustice.org/Chile_US_FTA.shtml
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? Chile-US FTA Article 17.1.5 “Nothing in this Chapter concerning intellectual property rights
shall derogate from the obligations and rights of one Party with respect to the other by virtue of the
TRIPS Agreement or multilateral intellectual property agreements concluded or administered under
the auspices of the World Intellectual Property Organization (WIPO).”

" AUSFTA Article 17.1.4 “Each Party shall ratify or accede to the WIPO Copyright Treaty
(1996) and the WIPO Performances and Phonograms Treaty (1996) by the date of entry into force

of this Agreement, subject to the fulfilment of their necessary internal requirements.”
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* Footnote 17-13 “Nothing in this Agreement shall affect a Party’s right to determine the
conditions, if any, under which the exhaustion of this right applies after the first sale or other
transfer of ownership of the original or a copy of their works, performances, or phonograms with
the authorisation of the right holder.”

* WCT Article 6 Right of Distribution “(2) Nothing in this Treaty shall effect the freedom of
Contracting Parties to determine the conditions, if any, under which the exhaustion of the right in
paragraph (1) applies after the first sale or other transfer of ownership of the original or a copy of

the work with the authorization of the author.”
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109

~ A Y o a 2 o ~a o & o
L‘W@‘M@ﬂLﬂﬂﬂﬂqﬁ‘imﬁ‘ﬁﬁﬂuﬂﬂqﬁsﬁﬂLﬂuﬂqmﬁ‘ﬂqimq\u'ﬂﬂIuT@ﬁl‘V]ﬁ'}'i_l@'llﬂf]ﬁ'l,sllqﬂ\‘]\‘ﬁuﬂull

auansUeslant)

domiaassluaniegd Tanfuanuazamiaesasauninadandudmiuau

o o | aa | aa ) | =<
ﬂUIW?WﬂuLL@ﬁLLNu'JmI@LﬂN IQHFLHLLNHQ@I@LﬂNLLm@:ﬁLLNu@g‘U?T"E access code TINAIU

a

WANANAUANNLUIZIMANTENNA WATLHINNATTRIATEUANNINATA A TUAZLII9TNEY

\{l boot ROM NiN19detianHNTA (Regional Access Coding) LATBILALNNINALIALFITY

A o o | aa Aa o o o = = !
r“]gL@uﬁﬁ‘@W’]\?’]uL@W’]:ﬁﬂULLNHQ@I@ NNNHITANIUATNUTR AT TN ATILATAILAULNN
j a
o

wadgawmdulignaminewintu M lidneududnlanulnaseufaangnunanza ui i

a

in ONALANTANNUBNNHNNA L @NuN Tt LR T NN AN AT A NN AT

' 5%
o 4

mLmuﬁ%mmﬂhﬂ?Wmﬁmmumumﬁw wanAariule @’]LZ\]EI@Q@’MH’WEI“]IWVW]’]SLM@“T] 1

a

m@mummmLﬂ'ul,l,ciu?;ﬁ‘[@mwmmﬂmL?mmmnﬁmﬂ?zmmﬂ'wgﬂamm% iy

'
o

dl 1 g dld” a 238
s uNuatandunga luaaanLa Eﬂﬂ

{anr@naqn access code way boot ROM wlunnmsnisniemaTulatmuienulu

Section 10(1) U239 Copyright Act WATNNINIENNLRIANLAELAATUNAIANNT Copyright

1
waal

Amendment (Digital Agenda Act) 2000 muuwummmﬂummﬁummLm'mmma‘m\i

o

melulafidunfusniinatiafuldugn (r;fT\iLwif?um 4 Jupd A.A. 2001) Tneanas teaiuine

Auuiudalainain il lFfueyna ganvisaIming “mod chip” uazAnssadluiAsoauny

|
=l

wadantuiNaLasa boot ROM aa4lant Ine mod chip azinldATadaununasaLndi
Y | aa a dll v R A A A agyo o o A
arnnsoauiuuudalainuanginieduls asdaduiasesianlddmiuntsuaniaey

1mn1InamnaTulad™

% The IT Law Wiki, Kabushiki Kaisha Sony Computer Entertainment v. Stevens [Online].

Available from:
http://itlaw.wikia.com/wiki/Kabushiki_Kaisha_Sony_Computer_Entertainment_v._Stevens [January 20,
2009]

% High Court of Australia, Eddy Stevens v. Kabuchiki Kaisha Sony Computer Enterment, Sony

Computer Entertainment Europe Limited and Sony Computer Entertainment Australia Pty Limited

[Online]. October 6, 2005. Available from: http://www.hcourt.gov.au/media/Stevens.pdf [January 15,
2009]



110

n9eannIstlediunsaiin@e@nsred Sony agUUNUIIUL84IEN1T “Lock and

Key” Ingiuiudnlamnuazinigily “Key” eliaunsagniingn ldnanisldiesesiian ldiumn

'
aa o ¥

Iy \ = ) - o = o ' o
mﬂH@@QLLNusﬁmWQ»Lﬂ LL@gLﬁ?ﬂ\?L@‘HLﬂNLW@H@LWﬂju@3QﬂﬁQ “Lock” Gﬂﬂmﬂﬂlm\‘i’]uﬁ"}ﬂﬂﬂ
A v o vy A o | aa ° 2 . A Al o
QELJLL@‘V]L?HF]M@ ﬂ’ﬂum@giuﬂﬂﬂl@?ﬂ@@’]ﬂLLNuQﬁI@LﬂNuu 79 mod chip AaEUANLAEINED Lock

Wanaz i ladfasld Key™

1Tun1sNANTUIARIRIANATIAY  First Instance Decision (Federal Court)

a

gWnN® Ronald  Sackvile  fndudn nsldswagiininveslandlineiduninsnimig

U

4 A A

~ =~ o ) ~ o A
LW@IHI@H LW?’]ﬁN’W‘]?ﬂq?WqQLVW"IIHI@H@:ZW@QLﬂuLﬁﬁ"ﬂ\?N@‘ﬂgﬂ@@ﬂLLUUN’]LW@ﬂ@\‘]ﬂuWi@

&
a a a

o ¥ K Cl o % a U o a dd"l ] 1 dl
dnaa1enisdniazanisindulneaziindad@ns tnanisldsianinialuannlaldie
flaafunisvinduny wilfineflesdunislduiuiatomnsnlilddnsiaginialdnseiuiy
o a dl { g uI/ [ % Z’/ . =X 1 1 dl A dl ¥ o o
sanAnIATadLATadlaUNNINadaLadY Aelu Mod Chip Asldldirsesilanldduiunng
PO = e A o P
waniaensnsnisnianalulad meglildgneasnuuuniedngilszasslunisuaniaes
= =3 v ¥ a @ QI a 1 ¥ b o a [~
wnsnismamatulad wilfauedadamiuiaingn danisldsiaginiadluninnig
namalulagiuas Mod Chip 2e9anagfianadndeulresninduasesten ldda11iunig

a N
nanLateNInIN1InmaTulatls

o

ati19lsfina Full Federal Court fin@uiilutendusian nasldsianinianileaglu

dll ' g c\I/ | = 3 o My o o ao’
IATaLARININAgARdUd uuNATN1IN1wnAlulag LLNQ’]N‘LﬁvaNVLmﬂﬂ\‘muﬂ%‘Vﬂ“ﬂ’Nﬁu

-
a a '

aa & @ A A Ao a a a £ o v 1 aa A W ove
UHAUANT WHNLTULATAINANTALINNNITALLNARUANT Tﬁﬂﬂqﬁ“waﬁLLNuQ@IﬂLﬂNWiNi@TU

N

¥ Nyes A v ° a v 3 %J :I/ Y R v a
’ﬂléﬁy’]ﬁllﬂjl,@uvl,mﬂﬂLWEN‘W@LL@’JLL@:ZV]’]SLMNLTWLLﬁ‘\iﬂﬁ‘;‘ﬁﬁlusluﬂ’]ﬁ‘Vl’]sﬁ’]LﬂN ANATUAUANFA AR

1 o 1% nﬂl ! g al/ o nﬂ' 3 4 ¥ o1 o 1 aa
1 ﬂ’]ﬁ‘ﬁﬁLLﬂ@\?LLﬂvL?JLﬁﬁ"ﬂ\‘IL@uLﬂNLW@EI@Lﬁ]‘]]uﬂ]’ﬂ\‘i@’]l,@ilLW@V]’]FLW@’]N']?E]%]L@uﬂ‘ULLNu’JﬁI@

'
=l

d‘ M Yo G| o d‘a | dll A v o o = d‘
mumiﬂmmq@ymLﬂumﬁ?ﬂﬁ?zmmmﬂguu’m uaziluipTasian lMauiun1Ivaniags

1N anaTulad

“0 Shelstonip Newsletter, Australian high court rules on mod chips [Online]. February-March

2006. p.4, Available from: http://www.shelstonip.com/documents/IPNewsFeb_Mar06.pdf [January
15, 2009]



111

ANRNINAUAINNINEI28Y  Full Federal Court wastiufiuluiminnazes

v a ) | Py o A A4 2 a 3y = o =
HNWINTN Sackville 91 quﬁ‘ﬂ’]?'ﬂq\?LV]ﬁTuT@ﬂmﬂ\‘]LﬂuLﬁﬁ“ﬂ\‘iN@sﬁ\‘]ﬂ{]L@ﬁﬂ’]?m’]ﬂ\?\?qu@uﬂ

g A

PANTUTDANTAAIINAINITD IUNNTNNEIU LAzl aeiunTadnu919n19nTen LT UN1S

D)

s
a a a

a P . M vl o cd o & Al ve 1%
azifina1dns n13ld mod chip lildidngszasAinerindinumidiuninndunasesugiue
UUNRLANT WaieuAie N NanNwinTie Al Mod Chips asldldinzesien b lunns
o A =41 9 . - a A o
wanaesunnsniInamalulag’ nn9ld mod chip wenaniaaenstlesiulng access
\ am 4 a 4 . o
code MuEUARTAINNWAZLATAINE boot ROM Aneluezadtaunadinasamd ldanunsn

nanaladninllivedngiscasAlunisinginuminaANuNIe1es Section 31 19NN

o v a X o o y o o e o R 9 | A . o
Qﬂ@f]'ﬂ,ﬂLﬂmﬂUL?ﬂU?ﬂﬂLL@']m\‘lLLmluﬂum@uﬂqﬁuumﬂmﬂH@@\jLLNusﬁm mod chip Qﬂslﬁ]LW'ﬂ

1%

Trpusrasdunisdndellsunsupaniamesfgningn ™ wanainil Aalsnaindntaseaing

a

fufiasarasunmsnismnamalulafasdeiueiesdiedsilosiunnsazinaadna n1sldsa
gimevalaililddesiunsazidingadni wiieadlesiunisdnienuiienisaziiia
AAvEH AT LA it

e

24 1HeIANNARRARALAIN Copyright Amendment (Digital Agenda Act) 2000

o

winnuunttynlRresendinsaaninaieAuldanzil Aa Copyright Amendment Act 2006

* X = o A o 0 o a ya . = '
UaNINU m@gmmwwmmmummgwwwnm Sackville WAZLALNAIUNINTUAN Full Federal

Court 91 Tlsunsupaniiameslidligningnludaud Aty (in a material form) T RAM uaz@niunang
mwauns (inx) lildgniingnlu RAM Wainugniay

+ High Court of Australia, Eddy Stevens v. Kabuchiki Kaisha Sony Computer Enterment, Sony

Computer Entertainment Europe Limited and Sony Computer Entertainment Australia Pty Limited

[Online]. October 6, 2005. Available from: http://www.hcourt.gov.au/media/Stevens.pdf [January 15,
2009]
* White SW Computer Law Intellectual Property, Information Technology &

Telecommunications Newsletter, Mod chips “mod” copyright law in Australia [Online]. December

2005. Available from: http://www.computerlaw.com.au/doku.php?id=wcl:newsletters:nldec05
[January 15, 2009]

“ The IT Law Wiki, Kabushiki Kaisha Sony Computer Entertainment v. Stevens [Online].

Available from:
http://itlaw.wikia.com/wiki/Kabushiki_Kaisha_Sony_Computer_Entertainment_v._Stevens [January 20,

2009]



112

'
o a A

Aelinanaldresuudadn nsldaianiniaiiedngssasdlunisutiuennanlited
N1RININNATUIAEN 1FFUANNANASEIRIN Main Amendment 1 Subsection 10(1)(c)
waz Main Amendment 5 Subsection 10(1)(b)(iii) #9iu HL3TNARNIAINNIANANLAENNIT
dnswagiinialuwduaaangesun laagnngusngaindielsznals erananalddanisuile
o ead o - g o d .
unttyriAnaaiunisldsiaginiail uniesausausnannudngemiagalionanan il
AR
uiid171a DMCA 189a13ga1a3n1 waz Copyright Amendment Act 2006 29
dszina esamaiauazgnayiinisninausdtyoyiatiuiaaaiu As WCT  WPPT 39w
AUSFTA usiuntityaiRreseesinsiaaivans Wiiuiauanuansaiy fe luanigewsdnii
nsaue liidesniduiisiinanlssinnaeseuifasfunisuaniaaenisdsianinae
0 S @y M v = = o _eada 4 o ey
wiilungaildlifunisennnn  Twansfeeamsdeiuniyalindaiaunaaiunislali
> I S PN N A oo A |
AINANATRILTIATENHE AWAT ATulat vizedautlsznauildienisaruANuiuenmaIn
N 4 o o ya v A a A odad y a3y 2 o gy A
pINgRNIALaziiea i dAuAvTeLEN SR eadeeiLAuAT Tein liduanARvTe

BANNBENTUARNNNLATINNATDY Lexmark uaziAzadillnilszslsssnuas Chamberlain

=2

ninauluanigeEniden manzuldinanisinduresraluauieEniazeaninlunig

o a

lalfinAudnninszniresatasiiunistnty DMCA Annn weintsi luluniiounid 1idmian

v o

=)

A = a o 2 dé’ [ 7 (=1 a !
MNBUNTIULBANDRALFTIAE mlmmmﬁmmu@%ﬂm@mmmmnmﬁ

= <

Faeniiudy untinyal® Copyright Amendment Act 2006 @zviaul¥iiiingn nns

aydAniIngunienielureseeamsaainntangulunisasaNang s szudnenieli

'
o a K

ANANATRILANIAINIIIaATUlaE Aun1sduAsesdusinALazUTENNATugsNAT

a Sy

WINTUAULEN1D9A AN T A

a

X o 98 o = o o o
Qe UanNaInN Hﬂﬁﬂiqbﬁﬂqmgﬂﬁ‘z@\iF‘ﬂuﬂ’]ﬁ‘llll‘ﬂ Eyaalmwsl,umqu

)
Saa

AuAsasuiniasnamalulatiae etlasiunisaziindadnsniagatnaunsuanslugn

A A

aa 7 g A a o = Y a a oy
AARBAALNTUL 1N1°]]LW@LWN@TL&’WQH‘H’] ﬂﬁ?@%ﬂL@rﬁ]'ﬂ\‘iZ‘]“ﬂ@Vlﬁelf]]LﬂuLﬂ?'ﬂQN@iuﬂ’]ﬁ\LL@QQu’]
< =

dszlagiuaniuiioainveuiainguuiefedng bianuiald untyaifguiiiazdu

44 . . . . . . .
Screen Australia, Flexible vision v.2.0 a compendium of new and emerging audiovisual

content delivery platforms and government intervention 2nd edition 2008 [Online]. July 2008. p.29,

Available from: http://www.screenaustralia.gov.au/documents/SA_publications/FlexibleVision_08.pdf



113

o dad S e e do . 5 :
foatiheiptedssmalnarastinuntyafalilunguananielunliaudueasesunininsnis

a 1 o
NN AL IATLT1U
o P a
1.3 nsnszRIMTluANNRA
" NISUANLALNNIATNITNIUNALLLAE

o A ~ A P a .
ﬂﬁﬁ“ﬁ@ﬂL@ﬂﬂﬂﬁﬁliﬂﬁﬁ“ﬂ’mmﬁI‘LLT@EIVW:Nﬁ'MNNmMWN Copyright

Amendment Act 2006 AzAAALRNIZNIUANAENIATNINIMATIIAETIATLANNIE T
\ o 45 v o Y v A o v o - = a A
winiu® uazgnszinazsesiuraiinndunnsidiinisnszinaessuarinadunisuaniaes

'
a

~a 3 = o Aa o £ A4 o A ve o
N’]mﬁ‘ﬂ’]ﬁ“ﬂ’]\‘lLV]ﬁiui@ﬂmﬂ'ﬂ_lﬂllﬂ’]ﬁ\lﬂnﬂ\?\i’]uﬂuﬂﬂﬁl'&mﬁﬂﬁ\ﬂ@ﬂ@umiﬂﬁ“Llﬁqqﬂﬂ‘ﬂﬁﬁ\@\ﬁ

Tz lnanEmIaunaLaznIeanyn

'
al

a o Al a ) [y o =l
" NI9HA ﬁ“?@tﬂﬂLLW‘JLF’]?@\?N@wdlmﬂ']‘ﬁ?llﬂ']"d‘vlﬂﬂLaﬂ\iuqﬂiﬂq?ﬂﬁlq

WAlulas

A N o i

nsnanvizeike ndAresienlddmiunisvaniageninsnimianalulagn
azifluanuiatiy AsauAguiaNIaINIIamAaTulagnAANN SN AEHNIATINIINIY
walulanAcuaunIngn wazgnszinavfasivisadiindunasidnazesiiatiuldd iy

= dl = 3| = a A a o o ¥
nsnaniaesunasniTniinalulag tnauandunsil 2 natl Aa (1) NITHARNTDUNLLN

' o | ]

A A P o 4 A Poew A ' A A
Lﬁ?@ﬂmﬂtmﬂﬂLqmuﬁlqzqmﬂqLﬁ?@ﬂﬂ@uuiﬁuﬂuﬂﬂﬂ@u LANANE AR UTARAIFADLATAIND

|
o 1% A

THunyaraau vivalaualpzasiogansrsnusu Tnafvsaiinadunisiinduirsasiian il

al

a a £ 4 Yo

o A ~a o o o P a 4 o
ﬂ’]?‘iﬂ@ﬂl,@ﬂ\mwwﬂ’]i‘lfl’]\iL‘VlﬁTuI@EI‘VluW34Wl‘ﬁﬂuxiﬁu‘ﬂum@m&VIﬁﬂﬁﬂzﬁﬂﬂu%1 TUAITN
> 46 o a 9 = p a ) Y A
@Nﬁﬁ‘ﬂ\‘i LS (2) ﬂ’]?@ﬁﬂ’]ﬂﬁ'ﬂqﬁ‘lﬁuﬂuﬁﬁ@@u ﬁTﬂL@uﬂu?ﬂq?Zﬂ@’]ﬁqimmu Tﬁﬂgﬂﬁ‘ﬂﬂlfﬂﬁ!
o Yo a dl v o [ a dl dd‘ o V% o a
fﬂuﬂfaﬁ‘gfmLﬂ%ﬂﬁ‘ﬂﬁiﬁ/]h@ﬁﬁiﬂﬂ’]?ﬁ@ﬂL@ENN’]ffliﬂf]ﬁ“vnx‘imﬂiutaﬂmuﬂmﬂﬁmumu@um

a a £ A4 ad Ay Y 47
@T@Wﬁﬂ?‘ﬂ@\‘]‘ﬂu‘ﬂiﬁiﬂﬂrl’]ll@llﬁﬁ'ﬂ\?

1.4 dagniunisnssyinmiluanuia

“® Subdivision A Section 116AN(1)
** Subdivision A Section 116A0(1)
“” Subdivision A Section 116AP(1)



114

uniitynf® Copyright Amendment Act 2006 Hfiaainiiunisuaniagaunnsnig
= a A A A ey o a A
n1amalulad Lazn1suanvIalnaLnsLATaslaN ldd usun1IuanIRaINIATNNTNY

walulad Teun

a

(1) natinianszinlaeldfueyanaainidnaesda@navzedfuaynyn lildans

] v 48 Y o a al' AIAII ¥ K 1 :’/
LLALWEINEILAEID Iﬁﬂiﬂ]ﬂﬂﬂ’]ﬁ“ﬂ@ﬂL@EI\?N’][?]?W]TV]’]\TLV]ﬂIuT@EW]ﬂ’JU@Nﬂ’]?L?J’m\‘IL‘V]’]uu

= o nﬁl dl U o o a & %
(2) nsginIsngE N Naadadnudiunresldsunsnaanianes Taaazfiag
Tiflunisazilindadns lulilsunsupaniiowmasiin wazvinlilinednguseasdlunsmenles
° . . ' a o‘nll 1 -&3{ a o
199U (interoperability) sendnsldsunsupaniamasnasnaulnedassiuldsunsy
= e‘:// A dll ¥ % aall Y o Z‘/ a d' 49
ABNNRTTNYTalUsunsNaula deand Wil EAuRanN1IMaNIALaNIATN1ININATLIAT
o C A4 a4 deye e o 4 ~% 4
wazNIINARUTaNE NS IATRINa N I A mFunfsvaniaEaNIRIn1an1enaTulagisnAu A

o 2 o o % 50
[AREIYRIAN LL@ZV]@QUQNﬂq?V]qsﬁ’]

(3) netnmnszvinguNeadeiuduIT BT AsRUN IATUAINANATEY

' (% 1

Tneazdasliidunisariinfadns lusuredeaunlifunanAunseatiu uazinluw
Tanilszasdlunisssyvsadinsnsidaunniasvzaqnsauaaunalulagnisidnia oy

o k% 9Jdl 1 = ¥ o % VYo % A
nszinavdesdugneguaramalulatiniadnia uazazdaslifuaygnainidivesise

!
a I~

)

A

¥ 6 va Aa 1y oA o a o 1 A ¥ o a = o a

Ia ‘]_I‘ﬂ‘léﬂ&lﬂmlﬁh@%ﬁumjLmﬂﬂuﬂ’ﬁ‘m%uuﬂ’]imﬂ@w ‘MT@VLmﬁ’]Luuﬂ’]?ﬁ?@@gﬁ’nuuﬂ’]?

> W v .2 o - N

mElﬂQWNWHWﬂﬂNImE@@mLW'ﬂ&LMVl,mi‘LIﬂ’]iméa&J’]mLﬂuuu T@ﬂﬂmuuiﬁ]ﬂuﬂ’]?ﬁ@ﬂl@ﬂﬂ
51 a A A A Aegye o o A

N’]l?lﬁ‘ﬂ’}?VINLVlﬁIuTml LL@zﬂq?N@mﬂﬁ'ﬂLNFJLL‘W?L@T@QN@WI’H@’]MTUﬂ'}?u@ﬂL@ﬂ\‘iﬂqmﬁ‘ﬂqi

aa ¥ KR 52
naalulagnasuANnTdDa

(4) nstinisnszvinduneadesiudiiunaesldsunsunaniiomaes Inaazdag
Liiflunisazidindn@ns luldsunsunauiamafin wasinllinadngilszasdlunaasy

o A % o a '8 a e A . 1 a '8
41719 ‘1)15‘@LLﬂVIfIlﬂ’)’]Nﬂ@’ﬂﬁﬂﬂﬂ@\iﬁ’ﬂNW'}Lﬁl@ﬁ‘ TCUUABNNIAILLRDT UTBLATAUNUADNNILARDT

*® Subdivision A Section 116AN(2)
* Subdivision A Section 116AN(3)
* Subdivision A Section 116A0(3) uaz Section 116AP(3)
°" Subdivision A Section 116AN(4)
** Subdivision A Section 116A0(4) waz Section 116AP(4)



115

wazl@FusynynaInidnaasaeNiomes sruLAsNRaees vIoLATaT AN EDABS LM

Y o oy o =53 a A oA A Ay
mﬂﬂﬂLquulﬁjﬂﬂﬂq?ﬂ@ﬂL@ﬂ\iﬂqmﬁ‘ﬂqﬁ“ﬂf]\?LV]ﬁIuT@EJ LL@gﬂq?N@mﬂﬁ'@LNELLW?L@T@\?N@WI?

o o o A A ¥ =R 54
@Wﬂ?ﬂﬂqﬁ‘ﬁ@ﬂL@ﬂﬂﬂqﬁ]iﬂqﬁ“ﬂqﬂLWﬁIMI@ﬂWﬂQUQNﬂW?L‘HWﬂQ

] '
A A

(5) netnMnsEvinduNaadesiudTUNITa BT AsRuN A TuA AN AT
= P | A a a S A o A A v Py 4 o a ~
feazsiadliiluntsazilnfr@ns luauire dsaunlaiuanuduasesiu Tnaadunsmn
Trgulszasdlunistsduazyinataananngn lunissausanviraiaunsdayalannzfag

1TAANITNNNTTONFABNIUIZULLATRINEN19ARNTIAES (online)  UBIYAAATITNATTIYN

=) W55 > o N A v = o
‘l_]ﬂﬂﬁvlfl Iﬁﬂiﬂ]ﬂﬂﬂ’]ﬁ“ﬂ@ﬂL@El\‘ill’][ﬂﬁ‘ﬂqﬁ/]r]\?LV]ﬁIuT@EW]ﬂQU@Nﬂ’]?L?ﬂﬂ\TL‘V]r]uu

6) neinaenszintlinageudssngunieiiednglsrasAlunistieAnld

o

nguNNEvTaANIRAsasT AV JuRuENa N Uy niRresngunie Tnavieluwin
4 o = = ) 4 o o A a o4 oy

109LATANINN (1Hesaneeainsias g luATadnInn) 53 vresuLAY WTRLHE1U1AT09

! o ' o y o ve o o a 56 a A

ngn fandna feaniduildiuisnisuaniaaainnimmianalulad™ waznisuanyse
oA A deee o = A N o 3 =t

wgunsinTasilenlfdmiunisvaniageninsnimmiamatulagianasuaunisdinay

o . ¥

fAIuANN1NG

o A aa o = % Ay
(7) ﬂ"lﬁ“ﬁ@ﬂL@ﬂ\jlﬁm?ﬂq?‘i’]’]\jLV]ﬂiut@ﬂmQQUﬂNﬂ’]?L"ﬂqﬂ\‘]ImﬂuﬂQ'&H®W13~1

A o =

o o = Ao - a A o o
LL@']QV']ﬂ']VL? A0TLUUNITANTN Mﬂ@Hﬁ Iﬁﬂmqmq‘ﬂﬁ‘:ﬁ@mﬁLW@mﬁ@ul@LﬂHQﬂUﬂqﬁ‘iﬂNqﬁﬂ\?\?qu
a a A Ay ve o , A o A Ayve Iy o o
Y78 @Q@umimﬁ‘ﬂﬁqqm@ﬂﬂ?‘ﬂ\‘] LL@giﬂﬂqqﬁqﬂquu?ﬂmﬂﬂumiﬂiuﬂq’]ll@llﬁﬁ'@\?ﬁ\?ﬂ@qul,m

= o N A =58
mm:mmzmmwaﬂLammmmamammiuim

¥

(8 deanduntyalAldniungunng (prescribed acts) ¥ laaanfimanie
o o a ~a v = o MY o  omey
AmFunisuaniagennsnisniamalulatinaougunisdfawintu Wy aialdauiem

° Iy Y A a o o a A L A A Agye o N A
ﬂ’]ﬂuﬁm@ﬂﬂLQHLWNLWN@WW?UHWTN@EW]?@LNHLL‘W?Lﬂ?@\TN@Wiﬁ]@’]Vﬁ‘Uﬂ’]TW@ﬂL@El\jll’]mﬁ‘ﬂ']?

** Subdivision A Section 116AN(5)

** Subdivision A Section 116A0(5) uaz Section 116AP(5)
* Subdivision A Section 116AN(6)

* Subdivision A Section 116AN(7)

*" Subdivision A Section 116 AO(6) LAz Section 116 AP(6)
* Subdivision A Section 116AN(8)

** Subdivision A Section 116AN(9)



116

an v £ | a ai = d' o U o
namatulagld uazazdeauiunisuanidasninsnimiemalulaginerinliaisnsansesin
nismnAnguaneninuald Insaziinszuauniseanitly Regulation MM Section 249

| @ ° o A P o o v | a a a S
g9 lafinn nsnszrinAsnaafingunisazanidulituasseddidunisaziinfednslu

4 o A Ay ve Py )
mum@m@uwimuqummmuu

(9) NItNLATRINANIRUTN1IN LA UN1989La3 N Toaun UTANIN1TAAIAGD

Ao o A = Loy A = = a o '
NQWQ‘]J?‘SZ’&Qﬂﬂuﬂﬁﬁ‘ﬂ@ﬂmﬂﬁﬂ’][ﬂﬁ‘ﬂ’]ﬁ‘ﬂ’mLV]ﬂT‘LAI@E LLIF]QV]@?’]\TLﬂﬁ"ﬂﬂﬂ’ﬂﬁiﬂﬂﬁ‘ﬂ’]ﬁ‘ﬂ\iﬂ@’m

¥ 2 aall Y o a A 1 dll A d' ¥ o [ a d' =
dasnduiliiuniuanvralneunsiATaslan [dd niunisuaniageuinsnimianalulag

WiIN938

R399 4: LAANNANIINLATNINTLNNT LFFUN1sandun1e s Copyright Amendment Act

2006

o ‘ﬂl | a
nNrnFENNEiuANNNEA

Aangsunlesunneniy

Circumvention
access contro
Trafficking
access contro
Trafficking
copy control

1. mansevinlaglfuayeim v - -

® Subdivision A Section 116A0(2) wa¥ Section 116AP(2)



117

2. mamanlean1InieL v v v

3. MeKENLdngTA v v -
4. NMARaLANNLaeATtIRIARNNALADT v v -
5. AnufhudausalunnsdessieinusyunAiadien L,

ARNNILARST (online privacy) _ _
6. nathduldnguanesitennusiuasesi v v v
7. Keaayailivasninle an1funisine vedan v - -
8. faeniiud TryadAlmungunne v - -
9. dfarrariasiielallgfdusia woun viieinsnain v v -

2. NYUNEURITR

11 Chile-US FTA slﬁmm'?gn’]ﬁ 51 (five-year transitional period) lunnsendmnig
o Ao oA o % o ) a
ﬂg‘muﬁﬂmﬂumuwuﬁxmmwmgmmﬂumﬂumwaummmemmimqmmiuiaﬂ
BN Article 17.12.2 “In those cases in which the full implementation of the obligations
contained in this Chapter requires a Party to amend its domestic legislation or additional
financial resources, those amendments and financial resources shall be in force or
available as soon as practicable, and in no event later than: (c) five years from the date
of entry into force of this Agreement, with respect to the obligations in Article 17.7(5) on

effective technological measures.”

'
ada 3 o

untiryaiAvestlszmAdaninaadesiuar@ns dauunazuiann Chilean Law  on
Copyright (Law No. 17,336 of 1970 as amended Law 19,166 of 1992) uag Industrial
Property Law 19,039 Imgl Law 19,166 of 1992 l#Fun1suilannann Law 17,336 of 1970

A o v Aal X o Aa a SaAn veo
LW@‘V]’]FL‘WN’]m?ﬁqum@\jﬂ?ZLWﬂT@Lﬂuiﬂﬁnll Berne Convention \iﬁu’aus\lmmﬁnﬁvﬂm’mm’m

'
ady ¥ o R

Aumsaanelingunnedalaun wilsde uwuu Tdsunsuasniamed Aaiunnanuazides

'
] v aa o

ANENE LUk AULALLEUAN1eganTTnangsN Insasfaaln1sinausudandnasanana il
annidaue Intellectual  Property Register  wasanuauladnsnanunazldsuaans
9 s A e Y 4 o o 4 . o
@umfmLmuLmmﬂuvl,mNmumzﬂi’mgium@uma@Lumm@m@ﬂazmmu LINNNFLNAL

AINENS luReBuIneSilnaz AN NNINfinIN



118

3. NYUNILUBILNIWA LA

dszmaninaldidnfuanidnaasasAnimisdnlan (TRIPs)  luRauunax
A.A. 1995  audryyingaiuaii luheaudeuian A 1996 uay WCT  lunauiguiey
A.A. 2004 a?ﬁﬁﬂmuamaw%r@gmﬂmmi@Lm“n@\ma‘:mqﬁmuﬁimLmzma‘ﬁ@uﬁ'm
gaudniinaudransdviulsunsupenfiamesagnelinsguareansenaneansaum A
LAZN1332473 (Ministry of Information and Communication) Tnefilunstfifamidenls
114 KORUS FTA Lm‘mﬁiﬁﬁ%ﬁLﬂuﬁmuﬁh%\mgumgﬁmawﬁr uaznpuanefilfinaudunsas

wrilisunsumaniiawmas “Computer Programs Protection Act” 1138 CPPA T4AS81IARNINL

s
o aa

a a a I3 |dl dsj o a a6 Y o 1
sutnednsUszinniysunsumeniomes uilidesannanisilanienisniuavinivalsideglu
7eUI9NN97aNTT ATl KORUS FTA Tasigniaaanadadsneg saiiu luindailazan

, = A a % g v o o g v Y o =
nanatenguineningdesreslszimenvalanivAulfinaadeaiuninsnimianalulag

. &
agflunnzil

o o a a & L R =
un mmmngummmmﬁmmﬂixmmmeim umﬁ?ﬂmqmmmmwwmmiu‘iaﬂu

R 2 %\‘IiﬁﬁﬁﬂmﬁQ’]NMN’]EﬁJ@\?N’]Wﬁ‘ﬂ’]?W’]\‘IL‘Vlﬂiui@g’j’] vmfmﬁ\ﬁ “UIRTNITNIN

'
A o

walulagftiun e dnssdnivisediaiudounuresind@ns edesiuvsadudanis

a

azinRIANEYTeANERUN IATUANANATRIN e SN MINeAIANTRENIHLTTANEN N uaz

1191 104(1) Tinnuualigliusnisaeulail (Online Service Providers) Taddngszasd

Q

o A o a

wanAan199in WigAuA19 an1saded e uduif@nsiineuszudneiuld Inanisld

v

dl a & dl Yo % k% a a ¥ dl ° 3| 1
LATANABNNILART Lﬂﬂiﬂ?Uﬂﬁﬁ‘?‘ﬂ\‘l‘ﬂ‘ﬂ@?ﬂ@j‘l’lﬁ‘ﬂmﬂﬁ‘ﬂt[ﬂ@\ﬂ’ﬁﬂ’]ﬁlﬁ‘ﬂ”lﬁ‘ﬂ/]@”lLﬂu I HIMTNIT

' ¥ g
A o o a a ada

namalulaginedudanisdadiueuduiifednsnianguung azwinlddn auundyns

o

a o Lo e Yo Y & =
ﬂ{]ﬁﬂ’]ﬁlﬂ‘ﬂ@‘ﬂﬁuu lnmﬁ‘ﬂ’]ﬁ"ﬂq\jW]ﬁIUIﬂﬂW'inﬂ?Uﬂqu@Nﬂ?‘ﬂ\iﬂﬂ N’]ﬁliﬂ’]?‘i’l’]\‘lLVIﬂIuT@ﬂ

- £
a a ' o

PRy o o ¥ o aAa | = PP
‘1/11511m‘l_l@Nﬂ’]ﬂ‘ﬁiﬂ?‘ﬂﬂﬁ?%ﬁsﬁﬁﬁuﬂumZWJZWIﬁL‘Vl’mu VLN?'JNQQquﬁ\ﬂW?‘V]qQLV]ﬁIuI@ﬂV]

a =2

AILANNI TN DI UAUNAIANS

pNSensza Ty ajRnadans ety luanayifnisenu
uniToyafAlu KORUS FTA laiitynl

s~

3 = al o =
Tisaunenmsnismiamalulagnasuannisdnnewnu

o

fuiRaAnsMe uaztinyalf liiuudnaesylisniseaulal (Online Service Providers)

a a

) Y N A Yo 9 o <
L1 peer-to-peer sl,uﬂ’]ﬁ‘slﬂm’]fﬁlﬁ‘miVlNLVlﬂTuI@ﬂLs\l’avl,mﬁ?‘i_lﬂ’]?i'awfaﬂ’mL@’]‘Ilmmlm/lﬁ Imﬂ

s P
a  a a %

Article 103(2) uuaWigNgnaziindadnsaiunsnfesaelilda ISP Nazilinfe@nslivgn

Q

NNINE1TRAINIWIUIBIAU T ISP Aananazfiesuganisingiuazdeinudanandiae

1o o = e v S 9 2 PR
Tddndn Geanulaimaanezesnisduasesiifuanvniseudlane nguunailaqiulyls

q



119

o N A A v ~ a A D A A Aoy o
VINNITURANLAENINIANTNITNN LV]ﬂTuT@El LA VTNLNENNITHNARNYITR LNHLLW?LQ?@QN@WI%@’]M?U

a P
NNIUANLALNNIATNIN N A TR TIN5

e A

Tutlszimanmaliiaanisildluntstlesiuausuiasdnsney lugluuusanes
o A

nsflesriultsunsunenfiainefieiingunieaniznldiaAune “Computer  Programs

Protection Act " %38 CPPA Humiitya]Alunimsn 30 FunauanaesunngnIgmig

' |
= A

wmalulagifigneenuuuuiiednilesded@nslulilsunsupenfiamefadnefiilsz@nanm tng
ﬂmﬂmnﬁmmqngmwﬁmmmu (wothout proper legal basis) mw;T\i (1) FNNTNAR
fidin Tau vialign videsminegunsnl witesile uardudoudaanidaannnsnimmis
walulag ) Funisderiuuazmaunsllsunsupauiamesimanaaanamimig
waluladl waz 3) auewmaluladla fednidaanamimianatulad lefddenniiu
dviunsudniagannsnismianaluladivindu wanaini lunnas 34-2 deldsuna
?gmum’?‘m:mqﬁmaLmzma‘?ﬁ'@mﬂuma‘ﬁq;ﬁﬁu’?ﬁmi@@uimi(Online Service Provider)
Ufjias vign viRaARN1ILINNg Lﬁ@TﬂiLLm‘w%imﬂ@ﬁgﬂmmumqLﬂ?@ﬂﬁﬂ"ﬁmﬂmm:mi

aeans udeyauazlisunsudsldvaniaasinsnismianatuladl

e

o

al o ¥ o o . . Y v dl
UaNAINU muma‘mm@mnmluaﬂwmmmmﬁ Shrink-wrap license g ane @9

o

|
= o o A

¥ 26 ya A 1 = '
dannasnisayyinlildansazlidnaiedn wnRewlaluniseygyialidsnguuiiuse

'
= 1

v v = P a v o .
ATUUAN u@gaﬂﬁﬂﬂﬂﬂﬁuﬁmu@ﬂﬂﬂﬂﬂqqﬂu@$ﬂﬁﬂﬁﬂiﬂﬁﬂL@uﬁﬁllSeCUOH 3 2194 Act

concerning Regulation of Standard Controls in Korea

* | ! &
Tuanigh CPPA nduunIsuandessnasnIImanaluladisag daunguunefudnavie

Copyright Act aglfiuanusulfadnsdszinnawianun endullsunsuaauiaimes
**
Computer Programs Protection Act (amended on October 4, 2006)



unn 4
HANTSNILUIRINITANATAINIATNITONALUTAE

o Ay vo o T = o o
ﬂqﬁ'ﬂqﬁu@lﬁl@‘uLﬁlmm@Qquﬁxﬂq?W’]\jW]ﬂIuI@ﬂWim?Uﬂqu@Nﬂ?@\?uuNﬂ')’]m@’]ﬂﬁyl,ﬂu

| a [y o = = A o N P )
AHINEN Imﬂ@:ﬁm‘ﬂ\?ﬁq‘lbﬁﬂﬂLﬂﬂuiﬂlwuﬁﬂimmﬂﬁ‘zl,mﬂVL‘V]F_lNﬂ%mqﬂﬂgﬂﬂqﬁlﬁ\ﬁﬂqqﬂﬂ?:ﬂ‘ﬂﬂ

'
=2 A a a

FaaNasaunienuenstinne lfausdutunard@ns (WIPO Copyright Treaty: WCT) wa

v o

AuBAtYYIN1TLARIuAYANTUNNIAES (WIPO  Performances and Phonograms Treaty:

WPPT) @ganueiilsyvmalnefallfidunia’ dssmalnadadsliimnuadluiazsasandn

|
A

o A aa o &R o aAa a £ )
ﬂ']ﬁ“l/?@ﬂLZ\lﬂ\?N’]lﬂ?ﬂ']?Vl'NL‘VlﬂIuI@EW]ﬂQUﬂNﬂ’]ﬁ‘Lﬂ’]ﬂ\N'}u@uN@ﬂ’&mﬁ Lu’ﬂﬂ@’]ﬂvLN"nm’]N

v =R

WCT WPPT visaaydtyryingaiuasi id1aesaadnsil idans lunaidnde (Right to Access)
waat1aln HNeauAANTIUN1INTY AALLAY AT UNTNUFUNAIRNTUDIAWWINTL
wpiasinglafmny mnﬂ?mﬁimm:ﬁ’]mmmnmmmma‘ﬁmﬁﬁumﬁg@Lu??mﬁquré’fm‘l,ﬁ
ANANATasuinInsnisnianatulag ludnsazipesiuiunanigeuinviniudszmeay
a A aa PPN | @ o o o \ o A
8779 a04ALA9IAY T8 wazin A Az lnafianaazsiaslinuAuasasuinIananiaes
PRy o = o aAa o Lo - o a
w1esnnamalulagnldaouagunisdtenuduiandnssce wmdeuiuNlszina
a v o o ol ¥ ¥ ' a a a £
apansidesieud laumtiyalAnlfranduasesunninsnimianaluladlunguunadadng
ai a P4 o dl | a G 1 dll A all Y o o
YBIAY ANALANFINRNIZN1TN NN VNN THARYFDLN WNTLATRINa N IF 4 uFunisg
~

N A N g v = A
ﬁ@ﬂl@ﬂ\‘iﬂ’]l?]ﬁ‘ﬂ']?Vﬂ\‘]W]ﬂIuI@ﬂ I‘MT'JND\?ﬂ’]TV@ﬂL@HQNWM?TIWT‘VHQLW@?HT@HV}ﬁQU@Nﬂ’]?

Wnnasae punlanan 18 luuni 3

at19lafinan nisliaanuAuasesuniuinsnimmiamatulaglussazusnnnaziily

dselamiuazimunzanivanmdsanuaziassgiatestssmalnaninign irazidluiies

1
a

~ o a A oA oA 20 o o A ~
NTITUNTTUTNNITHARNUNTE LNHLLW?Lﬂ?@QN@Wim@qM?Uﬂ’]TW@ﬂL@E]\?N’]ﬁ]ﬁ\ﬂ’]ﬁ“ﬂqﬂ LWﬁIuT@ﬂ

" & ' = N A S
N1 IWHVLN?'JNENT—WTM@T—]L@E]\?qu?ﬂqﬁ‘mq\umﬂiui@ﬂLLW@H’]\?&LQ

"daya nd Jun 23 unman 2552 anniiulasesesAnmindaunistiooynlan (WIPO)

U

http://www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty_id=16 Laz

http://www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty_id=20



121

- !
Y a =3 1

ai o a | ! v aa aa dl o :I/ 4
ﬂﬁ?%@ﬂiﬁﬂm?ﬂ’iLﬂuNN@ﬁlLL@Z’&\‘i‘ﬂ‘ﬂﬂ\ﬂu‘ﬂuﬂ@ﬂl’&ﬂﬁﬂlﬂmﬂﬂWll‘ﬂ\ﬂ@ﬂ AL ﬂ’]?sl,‘ﬂ

Q o %
|

wanUseiufiduudsieun TuafAnliaauAnasasuiuinsnimamalulad Aaiuiala
mﬁnmmm@mmmsﬁm’?@Lﬂ-nmmsmimqmiﬁwmmu%’ﬁ@L:u??m YT ANAIW UL
Uszinalnadanarszadnrzdalunisfansunen gﬂLLUUﬂQMN’m‘ﬁLMN’]%@NﬁUﬂQMN’Wﬂ@Q
UszmAazifudule lupasersdeuniioyalfnnu Digital Millennium Copyright Act 1998
(DMCA) 1il89a1n DMCA saulillnaifiundnsfusnadimna WCT uaz WPPT uazilunaany

wanLnANNNauadauNNgesIes DMCA 99u9ian19Tld DMCA iaanAnEauLazAp

s MfinTuluanizewEnesiuanaliiiugy uniyanlinnuduasequiuininig
n1amalulatglu DMCA 1a9auizeidn llddsransninlunisugaizeannisaziiin

o aa
A

AUVANTLAZNITLNE LNTIN WA UN

a

1@nsneszuueaulal winduiunisnsznusanin
\udausnaesgislna nsidanieinuinenmans nasuasdunienisdtnidusssy uaznis

a % o =
ARAUNNLIN A TUTAT

NANTENUARANS Luns b UseladiuaIgN a1 ety

1
= o

Ao = Ao ) o o 2 = o =
qu?ﬂq?WqQLV\ﬂIuT@ﬂﬂ@LﬂuLﬂ?@QN@W@’]ﬂmsluﬂ’]?“T]'Jﬂﬂ@\ﬁﬂum\iﬂ’]ﬂﬂ]’]ﬂ\i\jqu@um

o

%

A1ANTIne191ARNNA1UIRUFANITALHARUAND A aEiNaN U= ANTNIN wALasaNnBNAIw

wisresnguunefdnsiseanisnaziiaisnsnauldlddsylemiannauduiasdngiu

=< - X o o a o £ = o o
sﬁﬂﬂ'ﬂLﬂuuiﬁlu’]ﬁ@qﬁqﬁ‘mzmﬂﬂuLU@\TW@\?W@ﬂﬂQﬁN’]ﬂ@“ﬂ@Wﬁﬂ@QLﬂﬂunﬂﬂ?ﬁlﬂlﬂ AN

wnansanluldraanansenusadianinegsantas nnslduinsniamiamalulatfuenu

3
= '

fufadnseraneliifianansynusdadnirasaisisnauuaznisduasasilsslagines

&
=<

ars19nur Tunsldaadnaniduessu (fair use) Fadundnnislunguunedadnsaeslszina

&
a a a

| = o= % 2 Y 1o v [y P
5]’]\7”] eﬂﬁ‘ﬂiéqumlﬁﬂﬂqﬁlﬁqquuuiﬂimﬂiﬂﬂqm‘ﬂﬂﬁ?u@um’]m@’]ﬂquaﬂﬂﬂﬂm@‘mﬁ Tmﬂll

o

mniszasd 1w nshtu n153a190] NM199189UTN N9EBU NNTANE VTRYINAAE

lunguaneAIAMBetiuusnAe The Kingdom of Great Britain's Statute of Anne of
1709 ld@nsdinsindnfinguunseymynldniald Foduanadldairandn “Fair
Abridgement” Fasaunnanenflunan “Fair Use” @uﬂizﬁ\iﬂmﬂgLﬂu@wﬁﬂwoﬁﬂwﬂu
Copyright Act of 1976, 17 U.S.C. Section 107 TagiA1aaziangtu1an nnsnsenisenaatily

A7l9a2ANsNIuassN (fair use) w3l Taleadtsynaulunisansoun 4 Usznng Touwn

(1)

TiwanisAnendliyannnnls (2) Anwuzassuduliaadnsusiavilsvion (3) Buinuas

o

nnUszasAuazdnsuizaninigldin saunsiansnndniunisldeulunienisdi vse



122

wavmfuanszdrAnyigninl dlemauiuiianisunn uay (4) nansenuaeanisldse

a

paATINedaTayaRTeuiulAAVETY Insndnnisiansnneddtlsznay 4 Usenis

v
=

HARANIRNAANINEIAR Folsom v. March, 9 F.Cas. 342 (C.C.D. Mass. 1841) agndls

a a s

= o Na ad = ~ A o Y v ny
[RI2MEN ﬂ’]@ﬂ\?ﬂ\?ll?m/]ﬁm@gwr“]’]ﬁ\mq@\?ﬂﬂﬁ‘:ﬁﬂ@U@uu@ﬂLﬁu@@qﬂmj‘glﬂq 4 ﬂﬁ‘gﬂqﬁ\ﬂﬂ\?muiﬁ

Tnaasdilsznaurianaazfiasgninaniarsanuas lddouiuluusiazan’

s s
a

o ya a SaA g a S A ' =
wannieldaeansnidusssndsng lunguunadednsineuynlszing ussaaziaen
a adl ve - , o = \ A A o o A
uaz@nsnldfuazlaonuuansieniulld SspnuuansravanilasinadAny 2 dsznisne
anslunrsldaednaniusssniiaeuianninellarannainilsnsounrea a1 ue9auana 1w
nsanuttgvrenaunsuIeInulugluuuRanes sauieniseyya lildans lusudud

a@nauIuLIn1reaulall wazudann1s MAUAN NI UITNALAILNUABANNAIANTIUDY

D)

Y a

doo2d oMy o n Mye o — 4 &
fuslnanaaiudsiaunsoin iuasin W Idiudunanunaneainuiann

|
vaa o = A

wezsnatltyalAaedne w.a.2537  lddyaiiGesdeanidunisasiindadns 131y

o o

1731 32 Inenuualinnsldeuaadnsaesyanaduluunsdnsncaiunsaninlalag ldses
o a o £ A o a o L g , >

2925y 1MANIRN22982ANT inazneddunisldanuar@nsinidusssn i nsldeuluy

=l 1 A v o/ v 3| k% !

NMTFEUNITAAU NTAUDIE91UE19 e Maulnaussaunintiesaya 1Hus we

azfiesagnialiudnnisddny 2 dszng Ae dedlidasianisuacamiszlamiainanudud

aavssNUnArednesdadng wazsieslinssnunssienia@nsdugeussanguniaaes

a

¥ a <L a 4 ' I3 ¥ - o aAa a £ Py
FRIUDINUANTLNURANAIT ﬂE]’]\‘iVL‘j‘ﬂ[}']’]l] ﬂ’]i@zlﬁﬂﬁ‘ﬂﬂﬁjumﬂﬂﬂuﬂuuaﬂij}ﬁmﬂ\‘iQmﬁmﬂ

adedeanidunisavidafad@nsiazfiaanszinsaaiusednsedsliagluasuianveg

: Wikipedia, Fair use [Online]. Available from: http://en.wikipedia.org/wiki/Fair_use [January 6,

2009]

William W. Fisher, iTunes case study: overview and summary of conclusions [Online]. The

Berkman Center for Internet & Society at Harvard Law School, 2004. p.2. Available from:
http://cyber.law.harvard.edu/media/uploads/72/6/iTunesSummary061404.pdf [January 15, 2009]

 naunineRunneilyoyn, gansldnuandnsidlusssnlunigsesiuiig [Online]. 21

WOHNIAN 25571, UNATINT
http://www.dip.moc.go.th/ipthailand/index.php?option=com_content&task=category&sectionid=21&i
d=207&Itemid=232



123

o

dl = 1 5% o dl é’ | o ¥ 1 o !
NIUNE BHQNﬁQWMENEI’]ﬂLWﬁ"]xﬂgﬂN’]ﬂl‘Hﬂ@ﬂﬂ’W]EI’m@Zﬂ]’HﬁLﬂummmgﬂﬁﬁ‘ﬁ‘ﬂiﬂ b AN

“PNLINA” “AUENALT" “PNANALS” M IRANIFLFANMNeNuaNFNein

] ' '
53

luDMCA funiiryalaniudesniunisnaeinfllidumauia uafddesaiafiva
o A ya o Sa o L A @ o o a a a & =
wn nanszynidunnsldfadananidusrsadadaudesniiusasnisaziinfadnsenailu

AN9NTLNINFNNANN DMCA 18 vizanannaniaunianaa n1sldandanantluassnlusaies

1
o o a

Tinedniudesndunisnseinnliiuanuianuuntdynfanliauduasesunnnsnis

A

v

= o &0 o 1% ) ° '
nunalulag LL@W@ﬂmimuuvlmmmmiﬂummmnmmammeﬂ TAEINIUUAIT NS

a

o dl | S ' o vaall % ¥ ! a [
ﬂﬁ‘B'Vl’W]Lﬂuﬂ’]ﬁ‘ﬂhﬁjum@UVlUm GW]SL‘MWJ’]Nﬂllﬂﬁ"ﬂﬂLLﬂN’]B’]?ﬂWﬁ‘V}’]\?LWﬂTuT@HH@NLﬂu@@iz

o

&
a a a

AMNNNTaznALaND 3 \mmﬂmwmw@ﬂmqummmm vilinardnaten liarunsninunld

o

AuniselHuumniiny mﬂum’mrﬁmmmmemmimqmm‘lluim"l,m w1 JwA® Universal

v o

City Studios Inc. v. Reimerdes amﬂ-mL@ﬁimﬂﬂm@maz&jwmmflﬁmﬁw%wL‘fluﬁﬁu WHAA

|
! <=2

Andudn anaeldlignileslupauingiuaziiinfadnszeainisnandasdedizaansld

)
< oa

aransmdusssnld uhdeagniasduiunisdluumigaianldaanuduasasun

o

11mnInIanaTulatniy DMCA®

Mﬁﬂﬁﬂﬁﬁ‘ﬁﬁﬂ"lﬁlﬁ‘ﬂ’]?‘i’ﬁ\‘lL‘VIﬁIuI@EI‘VIWJ‘LIﬁﬁdﬂﬂ?m’md‘lﬂ’i‘ﬂ‘lflﬁﬂuﬂNﬂ’]ﬁ‘Vl”laﬁ’]N’ﬂ‘ﬁ nu

l
1 1 LA

NUEURRENT donin e s s lemian neuuanuvdnni sl e an sy

a

v
ar a

seaulif Wammulddunnuduiaaniduaniaatey fethagu leuidinacdenians

° St Annads (2547), “nslinn nastintles uaznisldanans,” Tu ninddunieilynnlusa

TanAdmd i 2, 1unu Bunuwi (LssniBnng), i 456 — 457, A1iNeUsNANEINOUNIEUULLA
TR mLIANA

® AUSFTA Article 17.4: Copyright Section 7 (d) “Each Party shall provide that a violation of a
measure implementing this paragraph is a separate civil or criminal offence and independent of any
infringement that might occur under the Party’s copyright law.”

" U Bunuud (2547), “Uszisudunindduntatiyonluanuanaenis@nigs: undnazd

nansznuutlsznissadsamalng,” Tu nindaunstlyonlugalanAdmd wu 1, Sun Bunuud

(UFEUNENNT), Ui 174. éﬂﬁnﬂuamﬁnmﬂgumﬂLLmLuﬁﬂmffﬁmmm
® Universal City Studios, Inc. v. Reimerdes, 111 F. Supp.2d 294 (S.D.N.Y. 2000) #nalu The IT

Law Wiki, Universal City Studios v. Corley [Online]. Available from:

http://itlaw.wikia.com/wiki/Universal_City_Studios_v._Corley [January 5, 2009]



124

P o o | A T A o N 4 o aay o o o = o uyw
VW&V]’]@']LuqLLNuGﬁﬁL‘W@\‘iuuLW‘ﬂﬂﬂﬂﬂuﬂimmLLNusﬁﬁmuﬂUUm’]ﬁgmiﬁ Gﬁ\‘iﬂqﬂqﬁ'ﬂﬂﬁ‘:ﬁmqiﬁ

= Y v v Y o ! ~ 4 o * ' ¥ a a vy
Luﬂﬂ@qﬂL‘llqﬂlﬂﬂﬂlﬂuﬂq?s[ﬁ\‘muﬁﬂﬂ@’mLW@‘]J?:ZIEW]M@QNWQ LLmﬁWﬂL@Wﬂ@Q@‘H’&Wﬁi@I‘H

N al o o val o ¥ | A o ] = JRPY:
quiﬂqﬁnq\‘iLV]ﬂiuiﬂﬂmﬂﬂﬂﬂuﬂiﬂﬂﬂqiquﬁqLLNusﬁ@L‘W@Q@Nﬂ@qQ LL@:Mﬂ{]MNWHV}GLMﬁQ’m

£
o |

o ' Nalg o ° ' o N A
ﬂllﬁfl\'ﬂﬂLLﬂquﬁ\ﬂqTﬂ’]\‘iLWﬂIuI@ﬂWiﬁﬂ’)UﬁNﬂqimqsﬁ’] VLNQW@ﬁLﬂuﬂ']?M’]NW@ﬂL@ENN']W@T]’]?

D

o

V]’]\?LV]F]THIZ\] ¢l N9 @MWNH’]?N@F’]W?@LNELLWﬁ‘Lﬁ?ﬂﬂﬂﬂﬂimﬁ?ﬁﬂﬁ‘ﬂﬂ’]iﬁaﬂLEE]\‘IN’WIﬂ’]ﬁ“V]’]\‘I

|
G = 1 [~3 ¥

walulad §ildirtesdleuazsideduanitemaundiniasiiofnanfazdasiinuiuiin

dJ | | k73 dl 'S o v Aaa
AINNHUNE gaflunisnsznusanisldauinadselaaidiumaaag wn'asml,wmuu@mﬂu

a

WANNTANNINg N8 A1ANEAUANITANTLTeeld uanani windinaslduinsnimig

a

walulagfAuaunisdifeudulaadns arsnsnsaudenazliaiunsoindeanidunisg

Azl aIAN NN 11 loae’

t;_jﬁwmum nsldunnsnimmianalulagidunisrengveuirnesdniveadnues

a o a a

duAnsRlAFURunguNNAENT IuLL\‘iﬁfiWLLﬁﬂQMNWﬂ@%@VI%ﬂ’qu‘MQLL[}*]IZQS‘]J?ZLVM

o

Ny y o o ANa o £ A o sl
izmjm;lﬂLfaummétyﬂmslimWﬁﬁﬁ‘ﬂmumNﬁﬁ‘ai‘ﬁdﬁuﬂuummwmwmmqﬂ?:mm‘w

)

| A o v v a o o vy P
LRNIZLIANZAY WANIATNIIN NN ATRIAEAN AN 1898 98N ERNNTDTAU919NF M da N A
NN2ALLHARIRANTMANTUUAIANE1TUTY Lila9anNLaN1adaranaa1nIn lddanludusaeg

2L o o o Y Ao 9 R o o = =
M N lala mﬂ’]ﬂﬂﬁﬂﬂm‘uWJEIﬂgm\l’mmmzﬁ’]ﬁ’]immumiwﬂﬁ@Lmﬁax‘imeWW’Mmeﬂﬂm‘ﬂ

A A

= o o o A P ) o
LV’\IT@\‘]N@V]&L @qﬁﬁ‘Uﬂqﬁ‘V@ﬂL@ﬂ\?NqW?ﬂqﬁ/ﬂ\‘]LV]ﬁIuI@ﬂ V?ﬂ‘ﬂq@ﬂ@q'ﬂ@qu wnUgrAann

A A A A Ao yo o N A Ny = |
Lﬁ?ﬂﬂﬂﬂﬂ?‘ﬂuﬁ‘ﬂqﬁ“ﬂlﬁj@qﬂﬁ"ﬂﬂq?ﬂ@ﬂL@ﬁl\iﬂqmﬁ'ﬂqﬁ"ﬂq\?L‘V]ﬁIUT@ﬂLL@rJ Mﬁ’]?mmuﬂ‘ﬂﬂm

[~

aunrnldardnanduassdls  wazugddnazinisniuua lndasauiinaatasanisnaan

U % ‘al a V@ 1 2 % o 1 1 % % 2% a G
?J@ElﬂL’JuLWNLF’]N»LﬂﬂW’]N LLW‘M’m?JﬂEIﬂL’Juﬂx‘iﬂ@’mllllvl,ﬁﬂﬂL’Juﬂ’]ﬁ‘ﬁWNN@ﬁlﬂﬁ‘@LNﬂLLWﬁ‘

-
=

iaala R ddvLNNIVAN AR TN mATulaE dae FaviliALSEmAdeanidng

a

P A A A a Aoy o o o A ~
m@’]miﬂﬁlﬂ’]ﬁ‘@?q\‘iLﬁﬁ'@\?ﬂ’ﬂﬁ?@ﬂﬁ‘ﬂqﬁ‘mim@qﬁiuﬂ’]ﬁ‘ﬁ@ﬂL@H\?Nq[ﬂﬁ'ﬂ’]ﬁ“ﬂqﬂ LWﬂIuI@ﬂsﬂ\?@’]@

o o o a S UB% 2 v ya o S & o = °
quﬂﬂﬂﬁqLuuﬂmiﬁ NaAR NI%@T@WﬁI@E%@UﬁﬁNﬂmﬂ\‘mﬂmmﬂ’m@’m’mluﬂ’]iuﬁ

a

|
=

mi@qu@m@uimaLW@‘lumumuﬁim‘lmmmﬁimmﬂuvl,m@fg

a

" wazsaitynlAaTdns w.A.2537 unman 32 agsaaad (2) desnifulunisldaenuieilsslamives
A oA - p o A a a
nued vzaielsrluminresnueuazynnaaulunsauaiavizen1Aatin

9 o ya o o o @ ¥ ° o o A o A a a . a v
mewmmﬂmmwwLﬂuﬁﬁuLﬂumﬂmé@’]mumimzmwLﬂummzmma‘wmmmetgjmm

a

294N IDIRVANS BN AN NG ARuLad wazinaunsganasi s At wdnnisldauans

fldussanaslailsdesiedlunednfenuy mandrresdadns WIFavsusiRasdifenlunedhdeny

U



125

v o o

wananid ludszinesne azdnguniedyginideduiunislddennasnis

o

TH13N9 (terms of service) uazdemnasnisauny nlildans (icense agreements) Live

pauANNelduduiRdAnsNeg luguuuhaneasesansrsutu Tdennasniseyyin

-
a a a kK

Wldansanasinansnguilnaliiunalsinguunadedns aeluglsluazdiudanivun

1% ] !
oA =2

o 2 6 ¥ O 1 ' U~ A 1 G| o ay yvo
LV@’]HNﬂ@ﬁW’]N%T“ﬁ@’]VU’]E}F}@ TWen viralawnoainag mﬂLﬂuﬂ’]ﬁ‘ﬂiﬁW’Wﬁﬁﬂﬂﬂﬁliﬁﬁ‘U

=

AMANATEIN AN U lUTANBaNN99uineATIuen (first sale doctrine) 1178
wannsldaeansiilugssn”

o aa

v =< (3 1 9 1% 1 =
HLTEUAIURIN mﬂﬂgumamﬂuummmimmm@ummmemﬂ’]imwmmiu‘im

v o

1Aa819n3199979 TALEN NN THANUFIDLUEIUNFLATAIHAN IF AN MTLNITUANLALNHIATNIIN

aA

walulagnnatng wisanliiesasianniszinniainnsnlduaniaganinsnianianalulad

q

[~ 31 o a <

I dudsisdesianaiunguung Adenazinldaisnsaauliainnsnldfadnsnidusson

a a £ a v ° '

= A N a 4 o = Py P = a
WWN’&V]ﬁ‘V]mumﬂﬂumqﬂﬂgﬁmqﬂ@m@V]ﬁmeiﬂ AVAYTHUABENLIUNITNTEN ‘V]llNLﬂu@rJqNﬂJm

v
o o o o

o o A - A ya o L o o
ANUNTUNITNTENINA MQﬂﬁ\x@QﬂLW@ﬂqﬁq“ﬁﬂm@V]ﬁV]Lﬂuﬁ??ﬂ MNATNNTLNITURNLANNIANTNNT

A

= a A A A Agyo
VH\TLVI@I‘LLI@EI LL@zﬂ’]ﬁ‘N@mﬂﬁ‘ﬂLNﬂLLWTLﬁﬁ‘ﬂ\‘lﬂﬂmlﬁj@qﬂﬁ‘ﬂﬂqﬁﬂ@ﬂL@HQN’]W?T\I']?VH\T

N

! s
1

o A Y o ya o Lo PR a o £o o o
walulat e limannisltaad@nandusssunfeylunguuiafednsdensgunsniedy

a

lFAunsmeunsulugluuuaaneaninisiininsnisniemaulagun e uiuld

a o

] = [ o aa Qrdl ' dl ¥ ¥ :’, a
LﬁuLﬁHQﬂUQ’]u@uN@m@WﬁVILNHLLW?GLug‘]J SEMINUNE] ﬁ]@@iﬂ BULAILAN

NANTENUAANISASNEIUIAYNUIA

1
%

flaqiiudmatulagninaafufanaaninuiagneandn ldiuausndudesls faus

e

= o , oA - = o A \  aa =
LATRANIgAAINTINTWIA MDY LATasaussn tATaeldlunsaFen iy Aanaatlaly seul
W@eaatnaste taraatlvauntle’’ deaziuldannnnanaldluuni 2 Inseanfqacanmlu

o a Ao o o _emdgy [y ' = o
@uﬁ‘ﬁs@LN?ﬂqV]Nﬂq?Wﬂqﬂ’]Nuqﬂwumﬁy 151‘1/11‘1)10"1'3’134 ANATBILNNIATNITNIN L‘V]ﬂiut@ﬂﬂqﬂim

" william W. Fisher, iTunes case study: overview and summary of conclusions [Online]. The

Berkman Center for Internet & Society at Harvard Law School, 2004. p.1. Available from:
http://cyber.law.harvard.edu/media/uploads/72/6/iTunesSummary061404.pdf [January 15, 2009]
" Jacqueline Lipton, “The law of unintended consequences: The dogotal Millennium

Copyright Act and interoperability,” Washington & Lee Law Review 62 Wash & Lee L. Rev. 487

(Spring, 2005): p.512.



126

% ]

DMCA 11 lls= ermsdlunnstlaaiunannduaitugau alnsal azlua (Aftermarket Product)

]

'
Gl a

\ Ny a 4 a o ) = 12 Y a dl I~ 13
L°ﬁuIuﬂmQN@WLﬂﬁ“ﬂ\‘iWNWLL@zLLV]uMNﬂLﬂ?‘ﬂ\‘]WN‘W LL@gaﬂ\l@mLﬁﬁ“ﬂﬂLﬂﬁﬂﬁ‘z@]tﬁ\?qfﬂ@l?ﬂ

¥ o ¥ . . dl | eldl
”Lmﬁmizmumﬁu?ﬂ\ﬁmmgﬂmm (authentication) BaiflunmsniIsm1anaTulagnasuau

a a

9 = \ <4 A o g X LA el W e P
NITLNNREINUUS L‘W@V]’]&LWTH@Qu@ﬁiﬂ@uﬁ\@'ﬂqﬂﬂ?mmiﬂiﬂ?ﬂ'ﬂh}ﬁy’]ﬁ]@’]ﬂlﬂ’ﬁl’ﬂ\?@sﬂ'&‘ﬂ

=N

=N

1 v;’. vd‘v a a Sy a o‘d‘ﬁ' o Aa a
”Lumumumﬂumumuumwmwmmzﬁ‘wﬂmEIqIﬂimeﬂ@qumemﬂu\mu@ummw

|
G =

\WeALANNIITINUIaNALTudauuAN 1 Tannindudoues luaed 1suriuniiniAsasius

9

£
a v a ]

A a o ' ' Y o dll a 6 c A ° rdl o ! o
InanlnaudEngudelldiunTesiniaedtand vratihgunsaiinieusaniuiuaudou
uanatnsrlunasuinansaudnsaesidnaullldiusrunilalseglsesnaasland
dl a e A dl a [~3 1 o A o o @ o
wizaainvzalAseatlnszglasnfazlinieu dedunisnesiinludneaizaaenisdiedy
eRUAINN (tie-in) dwilunisudedunlaiflusssusiardsmeuds uazdafunisienilzay

2
Y a

U3lna WasanguilnaazgniieAulisesldduddudou ailnsal avluaaasland” via

e3P el

HARIIEauTlANTay AW

1 12 1
a ] o I~

naannistinTlsunsumaanfawmasldda 8 lududmiugudounan iveaqupunig

- '

2
a 1 oA v A o

NINIUIAITUAIUNANAINANVUDIANUBIAIANTLTUT eauN IHAUAINYNAILANNITNIEL

a Q

% o o

TnelilsunsupanfiawmasagnialsnauannlifuaruAnasasnnunTyoianliaeny

q T o
a v

¥ 1 a v dJ o d”d a a ¥
ANATBILANININNIN LN ATUIATFY TeTfaqiulRAUALTINALAZRUANGAAIUNTIN

v
Y v ! o

wanuanalszinniignasuannisinulaallsunsupeaniomes TedgnanFuA1mAITl
o 4 ¥ K a o‘d‘ o a ¥ o { 1 ¥
N linsdndeldsunsupanianesNAuANNIINIIUTIRUAIAINA198g N e 1A
nszuauNIziusesANgnaed fhaziunisdnsedngiszasdlunissangunienliaau

ANATRILTINIAINNININATUTa BTy TlasiurTadna019N19a LI lAR1ANS WANAUYN

(%
v v

sl duesesiialunisynananaindudnaudou gunesal eclua maugiunisligae

a

o

Y v Y o ya a a & o k%
ummmanumﬂima&lﬁyﬁ@ua&nmel,ﬁslmmsl,uiﬂﬂmmﬂfaqummunugnwumammﬂ:

a

=)

1 A v k7 . N
ﬂ@'a\'mﬁ'ﬂm@mﬂﬂ’]?slm (Shrinkwrap license agreement)

"2 Lexmark Int'l v. Static Control Components, Inc., 253 F.Supp.2d 943 (E.D. Ky. 2003), rev'd,
387 F.3d 522 (6th Cir. 2004).
'® Chamberiain v. Skylink, 381 F.3d 1178 (Fed. Cir. 2004).

" The IT Law Wiki, Lexmark v. Static Control [Online]. Available from:

http://itlaw.wikia.com/wiki/Lexmark_v._Static_Control [January 5, 2009]



127

N9 AN IRIANARAUA lUNITNMBANT TN 8 ABATLATE1 (downstream
product)  uFesresulaunsvesusiasilsvmna Lwiﬁmmzmgimﬂunmmmngumaﬁ
Wz LW ngvnnadoyon (Contract  Law) ngummﬁmﬁummw (Sales Law)

NYUNIEN1TaYEYIR A LEANS (Licensing Law) waznguaieilesiunisgynain (Antitrust

=

Law) watloyunlumh Lexmark waz Chamberlain wangliiiiuda dnnsiwaanaiiindiuain

1
a v a o L%

nisnenannldnguunefr@nsivilyyuisanane guandusidudesldsiuauuinau

1
v A ¥

azandanisldlisunsumaniomasaandnldludusndusaale Lw'ammummﬂummm
AuAnlaneiin Belindniu ;:imﬁmauﬁﬂmmﬁ@ﬂ%m@m@‘lumﬁwmwwmﬂmﬁmmmeﬂu

wuan9luniganelagea¥iasialsunsupaniamasuaaniy ialidulalaqdnldsunss

AANNLABF UL LT U UAUEINIIDHAUANT LS wa Y mmmimummﬁummmﬂim

1
wa al

wummmﬂummﬁjummLm'mmma‘mammTuI@ﬂ‘Luﬂi:mﬂmmummam ieflaaiiu

o

o

Lo o v v v v o o o ! 215
ALINTUNINNITATUBIAT Tﬂﬂi‘ﬁﬂ’]’iﬁ‘ﬂ\ﬁﬂ\iﬂ?ﬂiﬁmﬂﬂﬂgm[ﬂ[ﬂ\‘iﬂ@ﬁfﬂﬂ

|
=

Aery v liiiaAdndnIausrdanguinedayayn nguaieleaiunisgnann way

a

npuaneaeAng seiluleuneiuguiiuansnsfuuaziudnnisidnsiaunaluge

untiyafAnguuienialuresdssnalng avsastynfAliiinaaudaandy uanlag

a

Anwnziufiaseresteinninesdesiunguunafe@ns asasldulauiawazuannises

ﬂgummmmmmmumumﬂ AnldAduANATasuANIATnIINIamAlulad wduin

o

]
¥

Y a ] o o aAa a g % 2 dlal a a a i}/ dl ¥

ﬁlﬂWWquvLﬁJbLﬁLﬂﬂ']‘ﬂ@\‘iﬂ‘i.l\ﬂu@ull@m’&ﬂﬁ %mmmuiﬂmmmﬂumwwwmm UULNEIUB
y o P 16

waz liuannisuazulaLaNuuNz s

1
=

> X =~ Ay a = o & v A > Y @ v a A Al
MU DIANNTEUNTANNINLALAINUARALAIN Um'ﬂﬂiﬁLﬂum@WW’]‘ﬂWLﬂﬂq ‘Uﬂ{]ﬁlﬂﬂ

D
Y]

Y v o o = caaa o £ o
Qﬂ?fmL‘ﬂ’]mQHﬂuﬂUTﬂiLLﬂ?Nﬂ’aNWQLM@?VINMJ@‘VIﬁ LLBI ’3ﬁ]q‘ﬂﬁb@ﬂﬁﬁ@ﬂmq\iﬂq?ﬁ’]m@\ﬂ@'ﬂﬂ
2 a v Ao o o | o A a v °
Aa nnatlntlasdudiidudedldannnisudeiuiidussslunanadudianstn (downstream

£ '

market) lunsaiuiilantansazldadanfasnaninainiunisaziinaaana kelilsunsy

1 Jacqueline Lipton, “The law of unintended consequences: The dogotal Millennium

Copyright Act and interoperability,” Washington & Lee Law Review 62 Wash & Lee L. Rev. 487

(Spring, 2005): pp.515-520.
"® Ibid.



128

paNaafIaelanignaaeig vl NMaRNANFURA TN IUANIAENHIATNNIN

waluladuianuiufiaaungunnedsdnsuil asiluiaegessrunanisasine e

'
a A

1 1R o‘dJ 1 1 Ly o 4 1% '
?IﬂUL?Iﬁ]@FJW\TiNW\‘]ﬂ?Z@\‘]ﬁ ﬁn\‘ivl,ulﬂnmmuﬁwmmmumummmﬂumwammmmemmi

o
- !

= My a o o A a o Sa aa 17
V]W\TLV]ﬂIuT@?J LW?’]ﬁVLNVL@ILﬂ?;lﬂ]ﬂ‘l_m’]?ﬁ@\?ﬂuﬂr]?@3L3~I®f‘ﬂ]'&%ﬁﬂ@%1ﬂgﬂLLUU@“‘]W@@

o =< =

1 @ Aa A A o ! 1% a & @
@El’]\‘ivl,ﬁ‘ﬂﬁ]’]ll TunsmlduAmaanlasnianenusaniutelldsunsuaaunoaasiiy

v ' '
o =

1 1a299n19M19 UBR9RUAN T Telpefaaalilsunsnaanfomasiagiiaananaz s sumaany

AnAsasnels DMCA nsflesfasdniunisdluuminyalfnliaandnasesunninsnis

a

IS o | 1 dall 1 o azdl o a a a %
nanalulagaiaaniiuatisunn sluﬂﬁ‘m‘ﬂvl,ﬁ\l@’]@‘ﬂ’][?1’3NVIﬂﬁ‘ZV]’m’]ﬁ‘@BLN@@“I]ZWIﬁVILL‘V]’Q N

a

(actual copyright infringer) ¥3ayAnafINa1liagn e lfing1uianestainades

a

'
Y a A ] a

FansaiituiianaazinunzadlunsanduAR UL NARUTa L LN LATAI NN A uFunng

a

v
a2 Y a

o A P = o Ao o o o a A
‘M@ﬂL@ﬂQqu?ﬂq?V]qQLmﬁIuTﬂﬂ L‘WZ]BJ@LmF;I’Jﬂuuf;ldﬂ’mﬂ?ﬂuﬁmﬂ‘ﬁﬂumumm‘ﬂﬁl@@‘m\l

AVANBULLAUAN L1 nneuas wae wazdnlainuluglduuufanas winaa@ns lueu

o

AamaaLuinglszasAnannianisftresdrvasana@ns uaslianisaldsunisnilasle

'
a al

ag1eildszAninminenguniefednsuuuduin Aouiudanelduntyaanldacy

o

AuAsasuinmsnsmematulagiassaziinun 1 lalunsaliguil”

gy @ o o o o . g ya o Sa o y o A
E\IQL@u‘ﬂﬁfmmmul,ﬂf;lfm‘i_lﬂﬁ?u’m‘ﬂmfﬂ@Lﬁ‘mﬂﬂﬂﬂj@‘ﬂm‘ﬂﬁwL‘ﬂuﬁi?muﬂﬂm‘uL?‘Nﬂ’]?

a

o ¥ a o1

A 1Y ' o . . & 2
Lﬁ@miﬂdﬂﬁ@lm’mﬁ‘fmﬂu (mteroperablllty) Tﬁﬂi@‘ﬂﬂﬂzmm‘w [UIT AALUUNINNITATUDY

Aa a

q
Tandagnldsunsumaniomafiaiuiuduilandns Jldnausg

alnsunlilsunsy

a ¥ k7% & a P ¥ % &
ﬁ@NW’JLﬁI'ﬂﬁ‘N’]ﬂ’JU@Nﬂ’]ﬁ‘Im\ﬂu LL@zmﬂ‘hmﬂmmmwzg@ﬂmnmLuum\immwmiwn

| !
a £ 9 "y P~

= a cal ala ° @ o ya a Sa o
ﬂ@iﬂiLLﬂﬁ\NﬂﬂNWQLm@? UAUANTLLAN @’1L@Hﬂzﬁ’m’]imﬂﬂ‘ﬂ@[ﬂ’ﬂ@ﬁ’]ﬂ%@ﬂ@ﬂﬁﬁmﬂuﬁﬁu

'
A a

padanannuinisaziinf@ns e wu Tunsiifnanuiuniniesasiniaqlallsunsuinldly
=y > = o y A o o e '
nstuaauinld uazldinalulatinnsiusesaningnaeaieilaaiunismmieudaniuszndng
! =2 dl a a o ' [ nﬂl a Ly M Yo an all ¥
winnininas inasEmaudeiuesasinizassulaelildfueynyin annfdiidsunauin 4
Tunrstuaauiniduanuduiiaedns id (draznaziimnududeundiilsunsuaeuiunes
lupd Lexmark  wiamanzluauianmialisaniudeaslassaiagnasniluamsingnn

a o ' Aa a Sy a c o | A o a b
Lﬂﬂ'Jﬂ']Jﬁqqﬂiﬂﬁqﬂq?ﬂﬂ@m@‘ﬂﬁimm@\ﬁﬂ?%ﬂ?ﬂﬂ@ﬂwqL[ﬂﬂ?ﬂ\‘lﬂ@’m ﬂﬂmﬂ@UIMIﬂ?LLﬂ?N

" Ibid.
" Ibid, pp.521-530.



129

|
A a o { ' ¥

N o ' Aa a SMya Yy Yy o PR
ﬂ@N‘WfJLﬁl‘ﬂiﬁxﬁﬂ@ﬂ')@ﬂﬂﬁiﬂﬂ@‘ﬂ@%ﬁiﬁﬂl?l’m) LHAUTEN ALY I/Lﬁ@ﬁ"]\‘]muﬂquﬁﬂﬂiﬂ\iﬂq?

a

'
¥ A

NaufAulagniImmiAnssusaunaullsunsupanionasuaclantd wazdudmaanTleg
o 1 o/ o 1 1 v a o 90/ a 6 6 1 a
A1 9RFNTUsIna1r Il s AR NN T sunsuAaNRamasualand LA AaIn
lUsunsupaniamasluddanintiniiieuwindy neaiduiiazldnawlunisasiindagdns
a o a £ o o 1 A J~f Dall [ £
wzimailalunisindaanssudeunausenaqneidunisldnidusssunig linguune

221893 wazlunsmimuienass lNNTaNga M5 UN19711 DMCA WnunfnAw'®

HpanAnasindulul A.A. 1992 TufinTuneunazluniityaf DMCA 199a1igeiwEng

A
TneAraayyInliuidnguadsaiunsnindaonssufiaunauivaimenlaanisminausauiu
adupnaaglanild luaR Sega Entertainment Limited v. Accolade, Inc. ANa bR gL u@nsae
Aazlunisindaanssudieunduinedngilssasdluniadanlaeanisinausaniu Tnanao
91 anrpesinsaliasiazlinnudunsesdrdnsetedauds nisuanesnainiueedsia
) £ Aa o £ ) o o

qanNNY (object code) TeHANANS lunsldlaelireusssnlusanesiues (per se an
unfair use) [N IDIRVANT LAFUNTENTNA (Monopoly) AUNIINITAANNUTINNANAN B
109914 aglafinnu wnidnaesdadnssiasnisazldiuduaynaialasgeuscangnung

= o . . . ) a a & ¥  a oM v e o |
wWilanan Functional Principle 1&n1998a@n5azfasigailli ldnunusiidusandai

Anvualdlunguune@nsiing®”

dgj dd‘d ) al | ] d! 6
uanani neindnisuasnismematulatlliludeuniislunagnsnisnismann
= o A 2 a o e o o = ) =
WiHauiuN Apple AAnAuNIAsNIIMamATulagnldaAruaNnisdnDeEe “FairPlay” WA
vt dnsialndinasnizaniiuan iTunes Music Store Hunteawmasidn idugtuuy
d ACC Tngaza1usnauNaAINAIILUATEUAWNAS iPod TanARlae Apple Winiu

TanUsvaasndnaed FairPlay adldinetlasiulalifzell1drTeqauinas MP3 2e91FEm

aunllldirTeaay iPod 289 Apple 1iea

" Ibid, pp.531-534.
2 Sega Entertainment Limited v. Accolade, Inc., 977 F.2d 1510 (9th Cir. 1992) #nanaly
Christopher Soghoian, “Ceveat venditor: Technologically protected sudsidized goods and the

customers who hack them,” Northwestern Journal of Technology and Intellectual Property 6,1 (Fall

2007): p.61.



130

atnglafimnn vimaudenzeldsunsunesdassildainisanidAinssudieundu

, Y S 4 v e e 43
FairPlay lWBNAZAAAULATRILAULNAINNNINA1N190 TEINUTINAUALINAINTARIUN S

(74

iTunes 16 iasantnamaslddnFaulaaeldsunsupanfiames asluddndasnidunig

'
v o VAN&LD %

nznifdumriuiaFzasnisinadanssufiaundaunialduniyalanlianauduasasun

o q

'
VQQ&LQI v

wnsn1snemaTulat Aedu untlyafanliauduasasuiuinsnismianalulagag

o q

ATUALLNAYNEN9gINAT9 Apple”

msldinaTulatl Digital  Right Management @aiflugtlutiuniianasnmanigmig

a ] © o o ¥ ¥ ! d‘d‘zj a
wmalulag iy mﬁ?mﬂmmmumﬂmmm:gﬂLLuumﬂmm (FTULNAINTDNIAINLITNNT

o o A ¥

$uauinenateaulaim a1l I8 luawIuasananie wraseeldauiuaATasian
Iiuengyawint) Adenluwdinlimisdenuidaelunisfazdeuwsianis@udausednis

v 4 v v
1 ] 4 o o A =

v rzé{l :I/ 1 0 | ¥ o d” 1 a
Wintu U ABIN19s LW@ﬂMuﬂ‘ﬂ‘ﬂL‘W@ﬁuu 1&1@’1Lﬂuﬁl@\‘]sﬁ@V]\‘iﬂﬂUNL‘Vlll'ﬂuﬂ‘]_lﬂﬁ’ieﬁ'ﬂLLNwﬁﬂ

'
a

= o | v o =2 o 9 a iy a o & o . X
quﬁuqﬂiu?quWQ1ﬂ Qﬂ‘i’niﬁlﬂmﬁq?ﬂ“ﬂgﬂLLUUI‘WNV]qum@\jﬂm@mﬁ@qﬂq?ﬂm@m@Lu@ﬂ’]"ﬂ@\j

¥ 3
vy '

o | ~ , o aud o o o ~ & o
QquLLazL@u@Qqﬂu’]ﬂL‘Wﬂqslu@quwaeﬂﬂmﬂﬂﬂqﬁ‘iﬁ LL@E?NLﬂuﬂﬁiLWNVINL@ﬂﬂWLLﬂWH‘ﬂ

al

N

o

X A o 4 X Ay X ~ ~ =
qzsﬁﬂLW@\?LWﬂu’]Nqﬁﬂﬁ@qﬂj ATILULU NN A ﬂﬁ‘ﬂm@\‘]ﬂqﬁ\sﬁ‘ﬂﬂqLW@ﬂﬂL'WF_NI/LNTW’\I N

=<

TINFIAYNNTT

9
F)

@ '

Tunensednn HindanansznuiaIuniaInneRianIsd@enieeniienusaniv

atadun Apple vl azvinTigUE ATl aalluanindainTisunsy Peer-to-peer unu
= 9. 9 a ) 1= = A S e

Wasannudidndusinadouninazlifaoniluniswaniaesinsnimianatulat wsidiun
wasi linsdnsiaazgninaungatnesaniiaiuLEn9/llsunsy Peer-to-peer uazilatiu
Fuitnadnuanuintuaznaneiufinaundaunaziinfadnslugiuzaes “uploader’

Tnesmainnisuaniaesninsnimemalulatlo™

'
= 1

3 P a d‘ ' ¥ ¥ 2’/ & @ 1
%muvl,mm N’][ﬂ?ﬂ’]ﬁ‘ﬂ’]\imﬂiuiﬂﬂﬁl’]\ﬂ NNANITINAUUY N@WWHWQ@LL@QHH@NT@S‘JWU

a

! ¥ all al ¥ o 1 =3 Aﬂl 1 ¥
Iﬂ’ﬂH‘Llﬁ‘(l:ﬂﬂIﬂEl[ﬁlﬁ‘\‘i’ﬂWﬂﬂqﬁ‘ﬂﬂ@iﬂﬂ’]?ﬁl@’]ﬂﬂiﬂﬂ’]\ﬂuﬂﬂ’]\‘iLI?]N‘V] mmmn@inmmm%mx

T William W. Fisher, iTunes: How copyright, contract, and technology shape the business of

digital media — A case study [Online]. The Berkman Center for Internet & Society at Harvard Law

School, June 15, 2004. p.42-47. Available from:
http://cyber.law.harvard.edu/media/uploads/81/iTunesWhitePaper0604.pdf [January 15, 2009]
22 .
Ibid.



131

Usnnnresdudiazauegiunislduinsnimianatulaglududuan aqugiunisld
Reulunsatudyraynyia lildans lududmanuarldsunsnneufiomesisanag lu

v 1
% o o ) [ 3

AuAmantu e i unagnin1anIInaIn1edN189a AN TR

o = @ Iy A o = o ) o
WL ULULIN ﬂ’]?lm:ﬂ’]ﬁ]ﬁ'ﬂqﬁ\‘wq\?LVW’]THI@E]LW@ﬂ'ﬂ\?ﬂuﬂW?Lm'ﬂﬂiﬁl\‘]ﬂq?m’]\jqu?’lﬂﬂu

wananaziunisienFauguasduluaaindudivratsnisinadesiudusudanudo

o

faflunisieBeufiusinalaanisanin@nilunismenlddudvesdising uazdadunng

'
a

PG Y 1y a = o a a £ o PCER A4 v A a
LWNﬂqimqqﬂiﬂLLﬂaU?Iﬂﬂ Lu'ﬂ\‘i@’]ﬂL@qm@Q@T@Wﬁr“]gﬂi@ﬂﬂqigﬂqlm@qﬂﬁ?@muﬂumLﬂﬂ@qﬂ

Ag1nNInInIamaTulatun el ntlasnisldlss Tamianneusui andnsaesmnu il

Y a

X A o a a < | Y = o o A
Ju3tnA wananilunsiinianvesdrana usnadsemalinimsnismiamalulag iueugud

'
o A '

a o £ A o = ol ' a v 1% Yy v a
AaAndresnu vieduldsunsunanfiainasideag luRuAuaniinaalldresiu duanly

a

UszmalneinanduAvzeginsaldanasizaldeusiniuduAuanaesiinuesaadns

[ 1 [~3 U Y %3 = dl v

ana19 fazfad A Nngg Nl uNITeankUUBasWMEINn 1 ATulagine lFarungn
S Y o
i

ANADNUTUEIUUDILANTD9AUANT 1A TenUuaudITdunIsian1szaldanaliun

o—

¥
1 o ' o o o =

a v YA a ¥ A 6 1 o | ¥ a o dl
LTHNHNAR @umm@@mmmmmmmq AN ﬂi:mﬂvl,‘vmmLﬂu%mmmumummmm

o

v
Y o a o &

o A g9 Y ' A o
?QQNLW@FL“@QWN@N@?@Q LLﬂ‘ﬂqm’&’]ﬂﬂ??ﬂ'ﬂLﬂﬂqsﬂ@QﬂU@ﬂ@V]ﬁﬂqﬂiuﬂszV]ﬁm'Jﬂ

o o o  _omdq o : = = \ %
AN UN fyfymmlﬂﬁq’]llV’]Nﬁﬁ‘ﬂ\‘iLLﬂqu‘Eﬂqﬁ‘Wq\‘iLW@THI@H%@Q»LVIEQQ»LNV’VJTTVW'VJ’]N

q

Y | N o s A o o ya v A a a9
@Nﬁ?ﬂ\?LLﬂqu?ﬂf]ﬁ“ﬂqﬂLV]@IHI@EVIN'JWQ‘]JTJ@\TﬂLW@@’]ﬂmﬂ’]?lmmu@’]ﬂ?@ﬂ?ﬂqiwLﬂﬁl'}"ﬂﬂﬂ

e
o a A

a 1% 1% a a 1 [ o = ¥ dl o
NUAUAIUBRILANURIRUANT LummniﬂmLﬂum?mmmm@mqm@‘iu‘ﬂ@amhm@ﬂmﬂu

<,
a a v

neldilseTomllusuduiaadnslnanss usifunistrunldinalasiudaduadlign

= ' 2 A . Y a A Ay wmoyve 9 a a &
Lm@ﬂm@iﬂﬂmu@qu @qﬂﬂﬁ'm Mﬁ?’ﬂﬂﬂﬁmmx‘i[;,J]N@Gﬁ?’m@u‘VIVLNVLm“}_I'maLOQJ,’][il@’]ﬂw’]‘ll@\‘i@ﬂl@v}ﬁ

=3

A A o o & a "o @ A oy
178 LW@’Jmf‘]ﬂﬁ\zﬁ‘Nﬂr&Luﬂqﬁ\W’]ﬂq?m@’] ANRTANINGINANIUN N ﬂQ?quﬂuLﬁ\@\?m@\iﬂgﬁmqﬂ@u

Mdu 1l TAY Wy nguunenasfuiAnssudy i noguunetlesiunisynain uaz

%

1o all [ | = ' 1 =2 a a T o Aill
ﬂ{]ﬁﬂ’]ﬂﬂ’]i‘LL‘ﬂ\isﬂuWVLN usesu lusu (GHQVLEJQF;I:LH"I]@‘LIL°IJﬁ]ﬂq?ﬁﬂﬁﬁﬁlﬂﬂqmﬁlﬁuwuﬁﬂﬂﬂu)

[
= [ % !

TnaAlatedngUseassuazulaunanegilesmdnguuisuiazaliy

=)

X o~ ! =~ o o 2 ,
wanannil illsutauedn Usznalnaaaslundyoffmileuylsil Ae “Distance
Contracts Directive” M@&n3gaaluntsnanandynyiunvaenasgdnyynlallfagsand
o A

Al uaz “E-Commerce Directive” Ainmua i lhisn1sesulatiudsdmainaniuneaziden

a

o

P | o 2 a Y = A o o S B B {
AAJAUAN Lq@uimmmmﬁ anslunisnau LASTRHADU) NINYINUATYUINAUNITLIADNTE



132

¥ o o

AuA FaNaLNTTyfANTNALNsRneaNet et naULWARATa LTI T A mFunnsd

o

¥ o o A ] ~ a ° ' a v 2
?I@’Q’Wﬂﬁ'ﬂﬁl’] ‘1/]LLﬁlﬂﬁ]’N"ﬂﬂL\‘I@uvl,ﬂﬂﬂWﬂ]‘ﬂﬂﬂ’]i‘@qﬁu’]ﬂ’&uﬁ’]ﬂﬁ‘gLﬂ'ﬂuu

uansznusansldaaanalaafay (Copyright Misuse)

Tuanigaudnmanluieanisldaadnslaefiaey (Copyright Misuse) lalidesiad

'
=

ndsngluuntiynifvesngunnedsdnsresaniuaiy (Federal Law) usiiflumaniiinann
pafinnen lusnaawitus Fteimuananwannsldansinslasfizey fuiudesiedd
M liaaengnnatauntdnaziilndndiinsaruisongaiuls winfigaillddndnaes@niiing

dl I a A | dl a v o deJ o
nenennfiazenerenuianszenulldreuninguniefldlieunald anasnseiin

o ' o dl 1% o v ' a 1% v a2 aly
L'NﬂZ‘]’Yﬂuﬁ“”ﬁl”LL?ﬂNﬂ"«]“’LﬂEIQ?J@Qﬂ‘].I?J@ﬁ]ﬂ@\‘i"ﬂ’]ﬂWfNIﬁﬂNm@‘U@IQEIﬂQ‘MN’]EI T@EIN‘V]NZW]ﬁll@I

R

a
9./9/4 ¥ a ¥ a ¥ ay v 1 ¥
U9 gsnfamméﬁ@@ummnmum@ N‘II’]EI'?I"]EJ‘V] AUNIVNUA sn\‘uﬂu@um u"l,mgmﬂm

=t

a

pauaflanuieadasiuniseyn g luauineldansinsesnu eieun

a o

ans

wannissenana i llsnges lungunna@nstinssesanigewininiiunisaaneg wan

'
%

Iy e v o= o A ° a A e
°IJ@mﬂ@\ﬁnﬁlwqqz‘iuﬂ’]uuﬂﬂﬁ\zﬂumLﬂuﬂ’]ﬁ‘%ﬂm’]ﬂ@qu’]@m@’]ﬁiu@uﬂ’]mmﬂ’]?ﬂ’]ﬂ‘wqquu

o 1 13

TuanznannislidaadnalaeigeuiiunanaugfsssuiAasiauineiiuiosied

a

1
1 4 ¥

2194n1382, 008 28&ND Tnearanasddudenilegudnlugesdr@nsiuileutesednsld

£l

1 ' '
a

anstnslaedseviiiudantegudalunguunednsiine ulauneanssasagilaamainis

s
a a

Tiponuduasasunaa@ns ey alidrvesdransldansresnuinedlunanseiugns

yva aly

| o = A o o a a a a £v oy w < A, o
LLWLWEQHLﬂﬂQﬁ?ﬂqqﬂmﬂ’]?ﬁjﬂﬂ’]ms]:u@\ﬁ/lﬂgﬁﬂ’]ﬂ@ﬂ@mﬁiﬂiﬁiﬁ@ﬂﬁiq FINBINNITNTENN

ey 9men 39 uwhinszaatiyalRansiing w.A. 2522
“n3aYny A W GANEANNIMET 38 Tl
[y a a o 3 P Y 0 o a a A ' o = o o
(1) gwnssdnsiinsazinnuaeuly fasind@nrerineuunuludnsoeiiunissnianis
wivdulneligausssnlalld
< 9 0 o a o A o = °o o | o \
Rauly dadnindns vizedmeuunuludneusiidunisdndianisudeiulagliseusssumx
q9eanile Widullpsdnnualungnsznea
(2) gmsaEnatinsazimvua iUy e I ldanEnuansng rscAmeLunudniunig
Tn13srAngnnansnIndsanansnune gaNNIng me lald
° ~ Y 0 o o a A So o _em = )
manvuaRely deanind@ns veer meuwndeseumTyalRuiesn Al ilulueae
Usznay nnIenaaatiui 25 w.A. 2542 aanmnAnly wevaaiityofRgnsing w.m.2522 e

3 A 40 4



133

o ! o 23 o A o a o o
AINAN AU UNIRNE1T 0 ﬁu\ﬂumWW’mH’]LLiﬂj mLﬂuU??mmgﬂumMﬂumﬂm
AANslaaiTaLAe AR M.Witmark & Sons v. Jensen” 4 Minnesota Federal District

Court slaxnAagnssnirasanigliinnannisldaadnslaaisaunnldluaf Lasercomb

a9

o

America, Inc. v. Reynolds Inenannsldaednsineizeuilifinanudnuiaaugfsssnuid
= o =< o ] va =
NIUIUAS AN Unclean Hands  @edm919gAanaInnigléfunisussinianais e
AraNdredulansziintslimanzangslisndudeaiunisnssinndesinunis
nguanetane il nansziandmnnzaniensaziluniellgnisdnfudn funnsldae@ng

Inefgeu 819 Nanssundaranisudeduiiluassun1anngAn (anti-competitive activity)™

o

findansalunevinunanadn nasrenauny AN liANANATEILANIATNIINIS

o

% 6 o/

walulat llgreumaesdudninisldlidsunsunanfiamesduiasdnaiuginsnliass

A9 U A WA TRt 1A N U alLY azdalunislddAnilnaddeulnafaesduieg

U

a

\ @ o Lo @ dHoy s o o= a ] v <
atalsfinnu dellanulidniauuasduniditasiuieuaiuiuenszudnanisldaaans
Tnadgauiunistlesiunisynane sauvisunasnismiematulatigninanldinein ldaneoe
ANgnsENNRRTaY (fraud) mmgumaam“ﬁﬁmmgg’ﬁi@iﬂ gandniugadunisdaden

WANNINUFIUIBIN MRN8 ATANTREAMN™
# 2 Aanwnazin lgnsldaadnslnefiaey Ae

(1) nieldadnsresdresdr@nad lungunieilesiunisynain (Antitrust Law)

* Robert Spoo, Copyright misuse San Francisco Intellectual Property Law Association,
[Online]. February 21, 2008. p.3, Available from: http://www.sfipla.com/2-21-
08_Copyright_Misuse.pdf

* M.Witmark & Sons v. Jensen, 80 F. Supp. 843 (D. Minn. 1984).

» Wikipedia, Copyrigh Misuse [Online]. Available from:
http://en.wikipedia.org/wiki/Copyright_misuse [January 6, 2009]

% Jerome H. Reichman, Graeme B. Dinwoodie & Pamela Samuelson, A Reverse Notice and

Takedown Regime to Enable Public Interest Uses of Technically Protected Copyrighted Works, 22

Berkeley Tech. L.J. 981 (2007) #19nalu Ronald W. Staudt, “Copyright law,” in Copyright Law class

28 p.16, [Online]. May 1, 2008. Available from:

http://www.kentlaw.edu/faculty/rstaudt/classes/copyright_spring2008/CopyrightClass28_s08.ppt



134

) n1sldaadnsaeadnresdardnsdnasiesenlouisaisisueneg il nas

a

a < o o X ° o A o ! =
ﬂ{]ﬂﬂ’]ﬂ@‘ﬂ’a‘ﬂﬁ (Tuﬂ?MM@\mgﬂuﬁuﬂﬂuﬂmuL°]JM"H'ﬂ\‘iﬂ’]iﬂixm’mm%‘imﬂuﬂ?mmﬂ)

s tnevinliudndnasivendesiedFoanisldfadnslnadaeuasfasiigaiinoiy

' 1
= 1

Wanleseudenisnseinngnnatadnedndnuanssienisuaeduiiiluassy Auaiuiamie

a o

AANA LAUAIUBILANUBIRTANT WAZ/MTDITUINNNITNILNVBILEANIBIRYAN T T LU LN

ANENTULTRINY UL ALANT

o ' a A o a v a 1 ya a S a 28
mfam\iﬂixmm@\‘m@mwwmaiummgamemMumLﬂumﬂmmzﬁm‘ﬁmmm'ﬂu

(1) AA Lasercomb America, Inc. v. Reynold @alanflfaeansineRraslin1ssas

Reulaniseyynlildansnandn i ldfiueugyinimunduinlaedassuudeduiumnu
9

e )
o a a 4A '

& = =~ ) ya o P
Wugzaziatg1auIung 9 i 'ﬂuLﬂuﬂ’]ihﬂm'&V}ﬁLW'ﬂﬂfJu@Nﬂ’]ﬁ‘LLﬁNﬂlulum@m‘mw

a

UBNINTAANNAUANT

(2) AR Alcatel USA, Inc. v. DGI Technologies, Inc. NMINENENNUENLAUANT b

o

gansuafrruulfimnislignifalulasinsaanes™ deliannsoN@niinsuazasdnslé

Wunnsanianisudedulunannduainise

(3) AR Practice Management Information Corp. v. American Medical Association

|
A

° (P ' 26 ya a o Aaa o £
agdiudeulauigsanssurluniseunyIn lldans lussuusiaa NN Live

wanulasuiudennasresdifueynyndnarlildssuuaianesissimeudesnadu

* Robert Spoo, Copyright misuse San Francisco Intellectual Property Law Association,
[Online]. February 21, 2008. Available from: http://www.sfipla.com/2-21-08_Copyright_Misuse.pdf
* Ibid.
# “Tngisaof (Processor) vidanagilszanananas uaneuazaudnaInsinauianun
spgpaniamef ldnaziilunisuanaugmmis nisdautiinszamanans nasvindunuiiudags va«
s = a A gado o9y a o . P o  ea
melulnsgamefaziinasdidnnseindndudan” a1n Assn uduaed (2547), “nIsANATaININEAY

natlygrnnaaiusesiamesiardumesiie,” Tu ninddunsilynnlugalanifdnd iwa 2, dunu

Bunuwii (UssEUIBN9), 111 799 - 800. ArineusuAnEINUNNEUURT IR AN



135

(4) AR Napster n1svindyrynaynyn lildansaseynya g fueumyInamne

'
a o K

Aetiunnideangumefin wisninansaesdiuawnynlunisiasandannasnisaynymli

L GG GRS TN ATl

(5) AR Video Pipeline, Inc. v. Buena Vista Home Entertainment, Inc. N1 k4

ANANN9aUN A W LEANE e laaiunisneung n133ansal wsaauAn LIl

(6) AR Assessment Technologies of Wisconsin, LLC v. WIREdata, Inc. nngldnIg
Hasdaannnirasiinardanaina i e sumnuAnasaslunineRutadayan i A9aNs
q QU

.d <

(7) @A Shioss v. Sweeney N1sndmsnIamaliad il g U unldiaadnavse

1
s £ [ a%fdb X

dlg 2 a | o aa ya a a a M v
NUNAUBIYN1IANATBIALENTAIUAD ViR uduNALENE N darAnsInadaauld iy

¥ a a £ T oA o A q ] =
qumﬂﬂﬂsﬂmV]ﬁiu\?’]uuu L‘W?J?JWLIQ’NM?@Lﬂu@ﬂ@iiﬂMQﬂW?ﬂﬂwﬁ

o a P [y A, ) <y o 9
ﬂqWW’]ﬂHqiuM@qﬂﬂﬁﬂq@iﬂLuu AelIN ﬂﬂrJ’]Nﬂ]qﬂﬂu\njqﬂiﬁ’ﬂ’]@ﬂﬂm@mﬂq

e
a a
£
N

o a A ya a £ a Y ] | > W vo =
ﬁqquﬁ‘umﬂL?@Qﬂqiimﬂﬂﬁmﬁiﬂﬂﬂm@‘ullﬂ b qq@]ﬂqr]llEJWE]HH@’]@@ZVLNVLW?UN@L@ﬂiﬁ@’]ﬂﬂq?

4a1ansineRaan atnelsAnd Wasanunannis Mavanslaaddatiiudenadd1niunig

a

Da

v
a a @ o

o 44' G| a ¥ ' 9 o ' Y o1 dl IS
n2eNIMIduUNITazIlARUIANT AU @ﬂ@qquﬁqﬂqiﬂﬂﬂﬂlﬂﬁ]’ﬂ@]ﬂ\iﬂ@’]rﬂﬂG]’P]Lll’ﬂllﬂ’]ﬁ‘

] £
1 = =

AANINLTAINITALLINARUANT WanaIn® nannisldaaanalnaiaaulilanilddnsaas

Dy

- v
a v a

A28 8N NNANgAAY uaziinainligacudhanldae@nsineigeulianisntiedy

EAnsnNAa1EN3 Lo ludagnatiins1daednslaeRaauiy wsaaundnn1s l4auans

£% (%

IpeRaautiazunadulluan®

s
a =

wide R uniyafAndaiaunsaunanisainarininmidn dasednisldaadns

Tnefigeuazarunsnldidudasiadnisnszinnaziliauniynfs DMCA  lavsald atnsls

P

finn nannisldandnstasfgeuaiaaziiuazasions lunsinliinaaauaunalunstild

b v a % o L4

d' d‘ 94dl dl o o o a o
Lﬂﬂ’]ﬂﬂ\iﬂﬂﬁuﬂ’mﬁﬂm‘ﬂ\‘iiﬁsﬁﬂL‘M’JNIENﬂ’]ﬁ“V]”I\'i’]LLI@HQﬂH’]NW?QNﬂUIﬂ?LLﬂ?Nﬂ‘ﬂN‘W'JL[ﬂﬂﬁ‘

&
a a

=2 aa o o oy o X
FINAUANT Imﬂﬂq?uquiﬂﬂqﬂﬂ@\jﬂuﬂ’]ﬁ‘aﬂmqﬂﬂqisﬁ@ﬂq\?Lﬁll’]zﬁl]ﬂﬂﬁm UBNIINU

¥ ]

Professor Dan Burk vLﬁLLuzﬁ’mﬁﬂ Anti-circumvention misuse Lﬁﬂi%l,ﬂwuﬂméﬁlumi

'
wa a6 & v

HasFasannisd Huuniiyalfnliaanduasesunninsnianiaunalulad Tamunzaniay

o

* Robert Spoo, Copyright misuse San Francisco Intellectual Property Law Association,
[Online]. February 21, 2008. Available from: http://www.sfipla.com/2-21-08_Copyright_Misuse.pdf



136

P M uARAUAM TN TeaN199 9 UF9NAY (Interoperable  product)  LRaTUsunss
a o‘d‘ o v v a v dl [ U P2 1 | 3 [ v &
panamasngninunldmuiududndudals lWlddngilszasAnannianisdnaaslant

'
a v

NUNARWANTIWTL NN

'
a v

wazfannsnldivduAndudeysnanaauiv Iadae wu nis

v '
a =<

0
a

a ¢ nﬁl v a 4 a ol all
AANNALARSUIIIUARA T suNINARNAY IR e SR NT WIS TUN19N

Tapanannisilaanunig

1
e 1A

yna1a Tnelinnsenisiigaiagnanias’”

£

'
=3 1 % a =

¥ A a £o a - Y, o s
iausiug lunsinidnaesdranainldsunsupenianesunliinaddnglsrasd

a

' ' v '
A = a Y a

waniailunstiiAvaanasduiniluaudou qinsal azlvasesdudvdannnuiugnas
A o . = aa a o Loys o o o .
viraaming vizenstinidnresduans [ansresnuludneusndaraneeulaueanasny
a a £ v A A o o o = v
199N UN18A1ENT 1 Munsnismianatulatiiedninnisldauniduanssaelludn
a4 oA a a = dl a a Lo yva any v o =
wraiarenereLndnsresnuliuenuiiaaniinguunedardns Wans Ly uazliinanun
HaFasdininisuaniaesunnsnismiamnalulaifauinun e tleanunisldeuldsunsy

a '3

AaNAIRefI29AY Deldun1slda1anslneNreuetnanile Hesa1nn1snsERNreLinTes

o

aanasanataBauladunisuralasianliazana (Unclean hands) aslimaslasunig
m@mﬂm ANNTLNINNIN AN ENTDIMY kifIN13NTensanandaz lifluninsznai
Y £ % [~3 v a o < 1 e o u/le v v

AasvumNnguNnglafinN flasudadiudy nseudanismuundayafan i uAuases
wninamsnisnamalulativasine asaynyialiamnsatmannisldaeans inadseunnld

udesiedduiunisuaniaeaninsnismianalulagfasuauniadtteld Tnaanizang

fansAuANEaN TN NN9UIINAY
nansznunananni1gsedulFde@ns (Exhaustion of Rights)

WasannAuAnasIndaadna lunsnedduniatlymyfifeaiunis@n (Agreement on
Trade Related Aspects of Intellectual Property Rights: TRIPS) Rlgnnuuauannislddmia
1 1 o o dl a a o | o a s
41 winzdszimanaraznmuanisssiuTe@nsnanann lilusesuls UssimAniAsesasAnig
n1aATlan (World Trade Organization: WTO) R481MN90AMUATALIIATIVNNZANTBINIT
teAulduanniseeiuldedns luninddunsilynlfedaas sl aadudniaesusay

dszimanaziiuuandnnisienanliisenndesuazannaiuanndennuaziAssgne

o Jacqueline Lipton, “The law of unintended consequences: The dogotal Millennium

Copyright Act and interoperability,” Washington & Lee Law Review 62 Wash & Lee L. Rev. 487

(Spring, 2005): pp.540-541.



137

TudsenAresni 819 ANTELIETTN ﬂ’]?ﬂﬁ‘%@ﬁﬂﬁ"]ﬂiﬁ‘ﬂﬂﬁ\iﬁﬂiga%%ﬂqw ngldninens
L v VP Sy { % ! . o
DUINANAN nguadumNIuInan19ATE U sTina nagtnanaan1nalulat @3

o o dl a a ALY d” o dl 0 o a dl o o o
mnmiiz\mmmmlumwmumﬂa;apu Lﬂuﬂ@ﬂﬂqﬁ“ﬂ@qﬁfy@ﬂ‘]_]ﬁ'gﬂ’]’j‘l,ﬂilflﬂ'i_lﬂ’]ﬁ"ﬁqﬂﬁ

a

anslunislimanuduasaaninddunieilyan Inaflundnnisnladmuinisunann

o

ARNINETeeA1a lulssmasinge ddounnnldiunisdndulupfdnitng Tnaiuandn
Walafinungnadnitnsldanmirandndnainialfdnsinsiuudo dexlianadnanisg

"Lé’i?”ummﬁummmmam%ﬁmmmmummuﬂumiﬁ‘i’mﬂ’mﬁﬂmuﬂmm’mﬁmﬁm%

o

nulAans U[ﬁlﬁ‘uuiﬁ’ﬂﬂﬁlﬂiﬂ Y EMGRLER LﬁJ’ﬂNVINZW]ﬁLIE]ﬁ‘VLﬁ?UF’]’Wﬁ]’aULLVI‘LM’mﬂWi“}.I’m

a o I3

wan ATl Ans TR dunda ?JﬁmLﬂumﬂﬂm‘E@mm‘mgeﬁfammmhﬂizimuMﬂ

1
a

uARSuTiAINanls Insdsmandasninaindnsynannaesinsednsinsansall Gednsh
srdvltlvasinse@niidienizusiiedns lunisld nsane nasdmng uaznsdudIRuAn

Alaanisanmingldudawingis wsldsaune@ns luniuandusinialdansinaiuisasingds

a

, o a a £ 9y a L ada a .« ¥ =
mummnmgmmmmm LN LANURINURANTRAENANT LLMLWEQNL@EQINT’W?LL@'NMW

-
a a

@V‘Emummm@ummmmmmmmmmimumwmumm WENOUNNERUANS N TELL
flaztleaiudl¥idnresdaansilans gnananniiulil doantaflalantaldaisisnsu
anunsnldlssTamianeududfadnsiuld asuwinAnnsldlselagdiainauduilanans

ﬁu”l,m]"mﬁiﬂmiLLm\‘imﬂimeﬁmwﬂﬁmmlﬁwmama‘w%LL@zvl,sim:wumuﬁ@uﬁi@ﬁm%mm

o !
a a o  a

F1e9RIANEauAuaNALT TINTeANE U s e AN us LTI AV E A LS ARLTle
@z ss g nunauiuluafusniiat 1110952303 IarusamcuANnIs
Sruthednnauinuedlddminavielfaiuugenlunisiminaudalunevndald
Taeidadnanslunnssminesuiuldsyiudulluda (Exhaustion of Right) ¥3a1dn184

a1dna e WA nBusanlun1amingdunauiuse luineSaneuan (Impied License)™

. Ty a Aue o e
wann1ssedugedns luninddunetlyeyuilunianiuluanizeisdnidi “First Sale

'
a S Iy

findnsaeadnresdar@ns lunisnruaunisdAuA uasanR 14

o o

Doctrine” Wuuanna

1%
a

A duaildluafansntdn 1wy 1W1199393naniadeana lafuA nauwnwns l9ans

32 o a - « Ao Y - & A
UUNU DUNUUN (2550), QJ’lmﬂ’]‘s“Vl’]\‘iL‘VlﬂTuTﬂHﬂUﬂ’]T@Nm’a\‘iﬂ‘é‘ﬂﬂmumﬁﬁﬁ‘m:: NWLARNN

winnzandmiudszmealne,” lu dadnsyamatulatinana iinsniamiamaiulad uaznisdandmiy

szmelng, uti 49 — 50. Tngan13 WTO Watch (§Unszugasmnisnisdnlan)



138

(royalty) annisanuemiiideusazviasluaiausn uaviladiunaessuvzanisdagne
Tluds azlddinnsanineauainisasesfdeniduidrsesnisdasuiulunisaiviaans
Taunledananaasell sanvislifesanaAineuununisldans liunidnresdzdnsmiede

upatngla”™

melfda 6 19ANNANAY TRIPS™ (390199 dud@adns THlssimAdNTnaunsn

'
X a

fnauladnazlfraumnniseiumaa@ns luninddunnetlymyiszauls widnimdssmanile
dszimalaaypaliinisdudndeuldludnwuslsemaduiiuiinisnszinginainana
dlusiardumnas TRIPs fildannsngnandludainomluniesdnisnisdnlanls s
= = A ova v dl P ' = Y o v &£ a a
agiinadendididannfeades tnadszmasine enadenldudnnisszfude@nslu

nindaunnatloyeynlalu 3 szau laun

(1) ne9edue@ndluninddunieiloyoynludszina (National Exhaustion of Right)
A | a a S o A ° s v .2
nad@&ns luninddunailyravssiuanizlunsindnisaminaduan lulsemeiyiniu
ALl MINEMINENE WA adudn lusinslszmaay lddnarinTians lundwdaunailoyan

1% a a o al' 2 ) a a ¥ 2 o v o a v

21994998 NB32iUN nafinnunAe nsednsarunsnfiecfesfudnfaududiaasau
anpnedszmadnunanaludszmals Tnadlunisaziln@nslunindduneilynyiresnu
dszimanlduazaiuayursuiwanisseivdsdniduiidunguissmaimunudo i lag

anigawsT

2) neseium@ns lunindaunneiloynlugdinia (Community 139 Regional

Exhaustion of Right) Nadn@na luniwedaunieilynrazszduldlunsdindnisavinadusn
v

* Jacqueline Lipton, “The law of unintended consequences: The dogotal Millennium

Copyright Act and interoperability,” Washington & Lee Law Review 62 Wash & Lee L. Rev. 487

(Spring, 2005): p.537.
* Article 6 of TRIPs “For the purposes of dispute settlement under this Agreement, subject to
the provisions of Articles 3 and 4 nothing in this Agreement shall be used to address the issue of the

exhaustion of intellectual property rights.”



139

nindaunsiloyayrvesines@ndseivly desmanlduannistinenguilszimaanninglsl

v

dl Y a dl ¥ a 1% = o P o Z// '
‘1/1mmmﬂuLﬂmm?mzmumw@mumimﬂmem ﬁ]q‘ﬂ’j‘gﬁx‘i mmmmmmmmmmwi?ﬂ

'
=

(3) NN99IUTNENS lundndRUN T Y19enaetszine (International  Exhaustion
of Right) ﬁﬂdﬁaw‘ﬁiuﬁwETaumNﬁfyaalwmﬁu"LﬂﬁuﬁLs‘j@émqam‘ﬁié’ﬁwuwauﬁﬁ
ldd o lalulan wafinuanie gnsaniaclianansafiesfesfindrdendudrzeny
ansdszmadnanangTudsnalsd dszinmanndeimunlduazaivayureuiaanisssiy

] £

| a a 1 A
TIANTLTUU

' @ o o= A o v . o 4 A | aa
'ﬂﬂ’]\ﬂﬁ'ﬂﬁ]’]&l UNUTULF AN @’]Qﬂlﬂ]ﬂu@uﬂ’]m@ﬂmﬂ\ﬂﬁW]’]uu LU BUNRADUTRLLN LA

' ' 1 '
=

Wliudeiauseda i maunsiudundume filn dadlufianidesiusnnludssiuil
Tnganigewsniuazanning lsdlddfiasnisiaugn first sale doctrine 1 ldiLeuAAnea
AneunsusnneBumeiin® wang Section 109 184 US Copyright Act Flumén First
Sale  Doctrine  tun1sdndn@niudifacifui104§190939&N5 W sHE LN
(distribution) it ustls/ld&nFaGNEluN3E (reproduction) é’mwiumamuammﬁ
gnanaillnaatiandednslunismeunsanu medeiwnuainyanauiiellgang anauii
mﬁum@ﬂﬁmﬁm@Lﬂum?ﬁﬁ%ﬂumﬁlmm@mﬁamehmsﬁuaﬁLuﬁmuﬁaﬂm EGR G
fdaazaLdnunLeanaInLAieseInufn fariu Aanssunaaiandestunsldansus

Wenginani agniels section 109”

'
A a v

WHANANTUIANANANLTIANITANETIRIANTFRNTN N LY HNN9IryiTaendnnig
seiulaedns lumindduneiloyayrdeanglu AUSFTA Article 17 footnote 20 “Nothing in

this Agreement shall affect a Party’s right to determine the conditions, if any, under

"l Copyright (Computer Programs) Regulations 1992 284 EU 48 6. ..."(3A) A copy of a
computer program which has previously been sold in any other member State, by or with the consent
of the copyright owner, is not an infringing copy for the purposes of subsection (3)."

% William W. Fisher, iTunes case study: overview and summary of conclusions [Online]. The

Berkman Center for Internet & Society at Harvard Law School, 2004. p.2. Available from:
http://cyber.law.harvard.edu/media/uploads/72/6/iTunesSummary061404.pdf [January 15, 2009]

% Conservapedia, Digital Millennium Copyright Act and First Sale Doctrine [Online]. Available

from: http://www.conservapedia.com/Digital_Millennium_Copyright _Act_and_First_Sale_Doctrine

[January 17, 2009]



140

which the exhaustion of this right applies after the first sale or other transfer of ownership
of the original or a copy of their works, performances, or phonograms with the
authorisation of the right holder.” T4 #iinANTALALIN ﬁmmvgﬂLu?mLL@z@@mmLﬁﬂ

famatiaaszluneinuuanannisssiulldedns luniwddunsilypnluszaulas

o v v A . 16 1 o Y a Y A
n19uANGal (Parallel %98 grey-market imports) laldnsindndudnduaes

' |
a o a vy A

dasnvaidudnunauniizulaelianguuie lunienseaiudiu ilunisdndi@udag

° | 1% a a @ A A o = Y A a a L A 9
@’]MH’]HI@HQWN'MW (VLqu@gLﬂu@V]flUW? LATANMHNENTTAN UTRALANT) UTAAILUAIHN
a v a a 1 o v o 1 1 Yo
Auganrense@ns luAndsema uazgnindiudanmiialulsamelaelailéfuaynyn

ANENI9ANT WNesmteudeiuiuduAnaeimas@ns lulsema Inainldusssmduans

o

fnazaneduAnludszmasinge lusipiuanseiu yapranaiuaseiaiuddudnaes

a

gnssdnsnanuiialusianignnanlusnsdssmadnunmealulssmeludneagiidunisse

'
= o ¥ v

= 3 3% a a ¥ = ¥ =< |
71N aﬁq%wﬂmmmmm@mmmmumluﬂszmﬁiua‘ﬁmwgﬂm ARE TGt IV CRIGHL!

1
Y a ¥

s Temipacusinatiasainna lENAN1 LT UN 1AW AL NN RWANIN DN Faui

al
'

a % v a a 37 o t% o 2 1 @ A 1 <
mummmgmmm AANITHNUIA LL@ZWWIMﬂ@iﬂﬁ]@’]ﬂ%qﬂﬁuiﬁﬂﬂqﬂLﬁlll‘Vl ﬂﬂ’]\‘iiﬁ‘ﬂﬁl’]&l
WBNATEINTAIIUATIATTUANF LB AL TIEUTNAINAINTIN AT T Aa1e9d1E A

Pupnsineiuluusaiiasdu sniignnnaesdudnenaunnsiaiuson™

Taeinldudn dszinalnaldnannisss Juad@ns lunswddunisilygrseninalszina

(International Exhaustion of Right) ** GeuaneiAnugn iegnssdns lanuradudnie’ls

7 dnangund avswail (2547), “demnasiannisdigd Ine - audy: Joymdadae “visdduwan’,” lu

ninsAunstloyonlugalanAded wwu 1, Sunu Bunuud (Ussnnsnng), ui 84. dninausuAnmn

NOUNNELNIUATURRIANN

% Jdiel a3eIzTUNNY (2547), “iﬂﬁqmmm\iﬂizmilﬁmﬁungwwLﬂ?‘lfawmmwﬁﬁLL@xmi
Hoafunnsudedii idusss,” T ningaunetleyaynlugalanandmd s 1, Tunu Bunuui
(U598UNENNT) U 304-305. éﬂﬁn@umﬁnmﬂgwwLLmLuﬁﬁmeﬁmmm

% 141 TuNIm3 36 WHINIENT

Q)

UOJRANTLRT W.A. 2522

aa a o a o o

(1) lunsdl@nsUnsaansoet ans ln1suan I ne 13 ierne wuernevizetindnnaluy

$1TRNUNTNITIN AR AT ANNAN DTS



141

o a v I | o 1 [~3 A a a % a a
nindaunetloyyiuda lddnazidunisarmiielulsemalafinnu fadn@nduesinsedns
s23UARIUTUA TINANATNN1AINNT U ANNNT7 I UTIRAND 72U LN A HaNUNLAINN

dsznalnaflavunisinddaududnnia limiwdRunnetloynydu sedu dudnnnals

]
[ ' =K o ¥

ninegAunsilyassnatdaiidiunaindstlszma arunsadnanauina lulszinelne

A e o ow A& a A way ve ys a Y & any A a
LW@LL°1|\7°IJuﬂ‘L|E'V]T\?'&'V]ﬁuﬁ\@NV]VLQ?U@HQ’]’]ﬁ]lmm@mﬁ@’]ﬂam?ﬂ@mﬁiﬁ IﬁﬂiND@Lﬂuﬂqﬁ‘ﬂzLNﬂ

a

ansluninddunstloyauvesdmasdnslulszmealnausiagnglea

s\

< Yo v a a a 26 ¥ A o o dl 4
%muvl,mfm WmL@wmammimhmmmwwmﬂIuI@ﬂnummwamuim

e liundaaliudo dendnalidnaeduieudenanslllsdanunsnldlselamiann

'
A '

Audnauldgeiiuat1asing wrananadnileuilefine nasnAnsIegTad 1 uIIuTUgn
v a o So o ' | | aa A Aaa el \
suNaulnend 10982 ANT UL ENFAIRENUTU ULHUTANAIMTARIANINEUATITENNBENS

[y Y a < X \ P . o Ed P A
Qﬂ[ﬁl‘ﬂd@’mm’]‘ﬂ@\mﬂm%ﬁ lesﬁﬂF;I@Millﬁﬁﬁm?QVIQXLL‘MELQVLM’m’]?aﬁ@LLNW]JWVI |ANIAN

=
ie
2
ee

o

o ¥ = o = ' a Ay A . e P o a
ATNITONTEN ‘VI?@I“HWQﬂ‘LILﬂ?‘ﬂ\iL@uLWMVImuWﬂgimM?@iN ‘VN’] NATNUNANAILANUB

a

nouNNeAANS Andaevdnresdudnslfeziuaulludaainnianlisudmeuwnudwiunig

a 1

° ' ° o aa < A o A Aaa o v
AMUUIELIRNUNIUAUNALANG AR LLNM’H@L'W@\‘iﬂiﬂﬁﬁ')ﬂ’]w&lum?uuiﬂLL@Q

* mslduannigsvdulidadnsannnisanuinamiansn (First Sale Doctring) UMW

atfluglAanen

lumw§§ﬂLN?ﬂﬂﬁﬂa Quality King Distributors, Inc. v. L’Anza Research

! v
a =] a

International, Inc. Mvdnuasdadnanensxlduannisszdull@adnsannnisarninaaiansn

4 o o ya " 4 N Aa 9y oa Yy o °
LW@@Wﬂﬁﬂ’]ﬁ‘I‘ﬁ@uﬂ’]’ﬂﬂﬁ@ d1ul9enan WIANITUTNNININLITAIALAUAIMANTINNUINA

a

a

sondndaeiuiuauduiaedng oy L'Anza §199gnaziiinfed@naluanuduiauanslu
aNARAUULIANAAA NN Tnanistidnudndusitngenssenatadnand el

o a M Yo a v a Y o o nﬁl a a o 1
@M?ﬂ@LNﬁ‘ﬂ’]TﬁEIVLNVLQ?U@HLQJ’]W ﬂ’]@gﬂ’][ﬂﬁ@uiﬂﬁiﬁ]ﬁ?Nﬂﬂ’]i’i‘Z\‘i‘U»Lﬂ“N@‘Vlﬁ@’mﬂ’]ﬁ‘@’]‘ﬁu’m

)  lunstl@niinInIINas ans N3Nt T A NaNsTRs NARlE a1 H15Neans 1@ue
A o o o & A o e a o aal a a o
gevizaindnNn Ut nsanans uean lae lEnssR T A NEN TR S

dn e o
AN luagsauilald I eAuLn

@) 9l e TEdetne wuetne vierndnun lusmTennndng TaRARA TR NEN SRS

wngnesanstinsldaynye wietusenlings vien e Nan ITRINaAuAY”



142

o & o a ° '

ATILIN A LANUBINAR memma;\ﬁNmﬁamﬁ%mmuwauﬁﬂﬁ\‘mfohfmiﬂ (right to resell)

o

UANLAANN

a v v

aAnsuuld 1919898285 lAINITDAILANNITANUUNLRAN

D

s
WAD

>
)

'
aa <

uAnTe AN anasa nnaulsautnaasuen A unua i lustelssmangn

)

| |
a S a o =

douanuduiiasdnsneg lugtlunumanes 1daesda@nsinaziaeenisldudnnig

o

o 4J a a o 1 g’/ k7 o o/ U6 va a o
imuvl,ﬂsnmmﬁmnmmmmﬂm\i bbT1 Imﬂmmimmyﬁywumﬁmiuimwﬁmmmm

q @

- [

av@ns viu Tsunsupenfiames uinndifaziaennisaedudvisedennaniseans
Tuanigewidng gramnssusenduailszauarndudalunsdevtliudlanguunefadng

wailundnilsyiudn agliinnglddrunlilsunsunaniauaefinadnglsyassnianisdnlag

©

o o o o

TdlaFuanmyin’ Auiu udnnissrdulie@nsainnisauitaaisusnassingnaninnisld

\
a LA

° o o ala =< aa 42
mmmm@ummmﬁwﬂﬂugﬂ LULARIRBN

a

“ Jacqueline Lipton, “The law of unintended consequences: The dogotal Millennium

Copyright Act and interoperability,” Washington & Lee Law Review 62 Wash & Lee L. Rev. 487

(Spring, 2005): pp.537-539.

17 Us.C. § 109. Limitations on exclusive rights: Effect of transfer of particular copy or
phonorecord... (b)(1)(A) Notwithstanding the provisions of subsection (a), unless authorized by the
owners of copyright in the sound recording or the owner of copyright in a computer program
(including any tape, disk, or other medium embodying such program), and in the case of a sound
recording in the musical works embodied therein, neither the owner of a particular phonorecord nor
any person in possession of a particular copy of a computer program (including any tape, disk, or
other medium embodying such program), may, for the purposes of direct or indirect commercial
advantage, dispose of, or authorize the disposal of, the possession of that phonorecord or computer
program (including any tape, disk, or other medium embodying such program) by rental, lease, or
lending, or by any other act or practice in the nature of rental, lease, or lending. Nothing in the
preceding sentence shall apply to the rental, lease, or lending of a phonorecord for nonprofit
purposes by a nonprofit library or nonprofit educational institution. The transfer of possession of a
lawfully made copy of a computer program by a nonprofit educational institution to another nonprofit
educational institution or to faculty, staff, and students does not constitute rental, lease, or lending for
direct or indirect commercial purposes under this subsection.

* Jacqueline Lipton, “The law of unintended consequences: The dogotal Millennium

Copyright Act and interoperability,” Washington & Lee Law Review 62 Wash & Lee L. Rev. 487

(Spring, 2005): pp.537-539.
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® Main Amendment 1 Subsection 10 (1)

“...but does not include such a device, product, technology or component to the extent that

(d) if the work is a computer program that is embodied in a machine or device—restricts
the use of goods (other than the work) or services in relation to the machine or device.”
Main Amendment 5 Subsection 10 (1) (b)

“...but does not include such a device, product, technology or component to the extent that

(iv) if the work is a computer program that is embodied in a machine or device—restricts

the use of goods (other than the work) or services in relation to the machine or device.”
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® Main Amendment 1 Subsection 10 (1)

“...but does not include such a device, product, technology or component to the extent that

(c) if the work or other subject-matter is a cinematograph film or computer program
(including a computer game)—controls geographic market segmentation by preventing the playback
in Australia of a non-infringing copy of the work or other subject-matter acquired outside Australia”

Main Amendment 5 Subsection 10 (1) (b)

“...but does not include such a device, product, technology or component to the extent that

(iii) if the work or other subject-matter is a cinematograph film or computer program
(including a computer game)—controls geographic market segmentation by preventing the playback

in Australia of a non-infringing copy of the work or other subject-matter acquired outside Australia”
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Digital Millennium Copyright Act

Section 1201 Circumvention of copyright protection systems

(a) Violations Regarding Circumvention of Technological Measures.

(1) (A)

No person shall circumvent a technological measure that effectively
controls access to a work protected under this title. The prohibition
contained in the preceding sentence shall take effect at the end of the
2-year period beginning on the date of the enactment of this chapter.

The prohibition contained in subparagraph (A) shall not apply to persons
who are users of a copyrighted work which is in a particular class of works,
if such persons are, or are likely to be in the succeeding 3-year period,
adversely affected by virtue of such prohibition in their ability to make
noninfringing uses of that particular class of works under this title, as
determined under subparagraph (C).

During the 2-year period described in subparagraph (A), and during each
succeeding 3-year period, the Librarian of Congress, upon the
recommendation of the Register of Copyrights, who shall consult with the
Assistant Secretary for Communications and Information of the Department
of Commerce and report and comment on his or her views in making such
recommendation, shall make the determination in a rulemaking proceeding
for purposes of subparagraph (B) of whether persons who are users of a
copyrighted work are, or are likely to be in the succeeding 3-year period,
adversely affected by the prohibition under subparagraph (A) in their
ability to make noninfringing uses under this title of a particular class of
copyrighted works. In conducting such rulemaking, the Librarian shall
examine

(i) the availability for use of copyrighted works;

(i) the availability for use of works for nonprofit archival, preservation, and

educational purposes;
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(iii) the impact that the prohibition on the circumvention of technological
measures applied to copyrighted works has on criticism, comment,
news reporting, teaching, scholarship, or research;

(iv) the effect of circumvention of technological measures on the market for
or value of copyrighted works; and

(v) such other factors as the Librarian considers appropriate.

The Librarian shall publish any class of copyrighted works for which the

Librarian has determined, pursuant to the rulemaking conducted under

subparagraph (C), that noninfringing uses by persons who are users of a

copyrighted work are, or are likely to be, adversely affected, and the

prohibition contained in subparagraph (A) shall not apply to such users
with respect to such class of works for the ensuing 3-year period.

Neither the exception under subparagraph (B) from the applicability of the

prohibition contained in subparagraph (A), nor any determination made in

a rulemaking conducted under subparagraph (C), may be used as a

defense in any action to enforce any provision of this title other than this

paragraph.

(2) No person shall manufacture, import, offer to the public, provide, or otherwise

traffic in any technology, product, service, device, component, or part thereof,

that
(A)

is primarily designed or produced for the purpose of circumventing a
technological measure that effectively controls access to a work protected
under this title;

has only limited commercially significant purpose or use other than to
circumvent a technological measure that effectively controls access to a
work protected under this title; or

is marketed by that person or another acting in concert with that person
with that person’s knowledge for use in circumventing a technological
measure that effectively controls access to a work protected under this

title.
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(3) As used in this subsection

(A)

to “circumvent a technological measure” means to descramble a
scrambled work, to decrypt an encrypted work, or otherwise to avoid,
bypass, remove, deactivate, or impair a technological measure, without the
authority of the copyright owner; and

a technological measure “effectively controls access to a work” if the
measure, in the ordinary course of its operation, requires the application of
information, or a process or a treatment, with the authority of the copyright

owner, to gain access to the work.

(b) Additional Violations.

(1) No person shall manufacture, import, offer to the public, provide, or otherwise

traffic in any technology, product, service, device, component, or part thereof,

that
(A)

is primarily designed or produced for the purpose of circumventing
protection afforded by a technological measure that effectively protects a
right of a copyright owner under this title in a work or a portion thereof;

has only limited commercially significant purpose or use other than to
circumvent protection afforded by a technological measure that effectively
protects a right of a copyright owner under this title in a work or a portion
thereof; or

is marketed by that person or another acting in concert with that person
with that person’s knowledge for use in circumventing protection afforded
by a technological measure that effectively protects a right of a copyright

owner under this title in a work or a portion thereof.

(2) As used in this subsection

(A)

to “circumvent protection afforded by a technological measure” means
avoiding, bypassing, removing, deactivating, or otherwise impairing a
technological measure; and

a technological measure “effectively protects a right of a copyright owner

under this title” if the measure, in the ordinary course of its operation,
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prevents, restricts, or otherwise limits the exercise of a right of a copyright

owner under this title.

(c) Other Rights, Etc., Not Affected.

(1)

()

Nothing in this section shall affect rights, remedies, limitations, or defenses to
copyright infringement, including fair use, under this title.

Nothing in this section shall enlarge or diminish vicarious or contributory liability
for copyright infringement in connection with any technology, product, service,
device, component, or part thereof.

Nothing in this section shall require that the design of, or design and selection of
parts and components for, a consumer electronics, telecommunications, or
computing product provide for a response to any particular technological
measure, so long as such part or component, or the product in which such part
or component is integrated, does not otherwise fall within the prohibitions of
subsection (a)(2) or (b)(1).

Nothing in this section shall enlarge or diminish any rights of free speech or the
press for activities using consumer electronics, telecommunications, or

computing products.

(d) Exemption for Nonprofit Libraries, Archives, and Educational Institutions.

(1)

A nonprofit library, archives, or educational institution which gains access to a
commercially exploited copyrighted work solely in order to make a good faith
determination of whether to acquire a copy of that work for the sole purpose of
engaging in conduct permitted under this title shall not be in violation of
subsection (a)(1)(A). A copy of a work to which access has been gained under
this paragraph

(A) may not be retained longer than necessary to make such good faith

determination; and

(B) may not be used for any other purpose.

The exemption made available under paragraph (1) shall only apply with respect
to a work when an identical copy of that work is not reasonably available in

another form.
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(3) A nonprofit library, archives, or educational institution that willfully for the purpose

of commercial advantage or financial gain violates paragraph (1)

(A) shall, for the first offense, be subject to the civil remedies under section
1203; and

(B) shall, for repeated or subsequent offenses, in addition to the civil remedies
under section 1203, forfeit the exemption provided under paragraph (1).

This subsection may not be used as a defense to a claim under subsection

(@)(2) or (b), nor may this subsection permit a nonprofit library, archives, or

educational institution to manufacture, import, offer to the public, provide, or

otherwise traffic in any technology, product, service, component, or part thereof,

which circumvents a technological measure.

In order for a library or archives to qualify for the exemption under this

subsection, the collections of that library or archives shall be

(A) open to the public; or

(B) available not only to researchers affiliated with the library or archives or
with the institution of which it is a part, but also to other persons doing

research in a specialized field.

(e) Law Enforcement, Intelligence, and Other Government Activities. This section does

not prohibit any lawfully authorized investigative, protective, information security, or

intelligence activity of an officer, agent, or employee of the United States, a State, or

a political subdivision of a State, or a person acting pursuant to a contract with the

United States, a State, or a political subdivision of a State. For purposes of this

subsection, the term “information security” means activities carried out in order to

identify and address the vulnerabilities of a government computer, computer

system, or computer network.

Reverse Engineering.

(1)

Notwithstanding the provisions of subsection (a)(1)(A), a person who has lawfully
obtained the right to use a copy of a computer program may circumvent a
technological measure that effectively controls access to a particular portion of

that program for the sole purpose of identifying and analyzing those elements of
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the program that are necessary to achieve interoperability of an independently
created computer program with other programs, and that have not previously
been readily available to the person engaging in the circumvention, to the extent
any such acts of identification and analysis do not constitute infringement under
this title.

(2) Notwithstanding the provisions of subsections (a)(2) and (b), a person may
develop and employ technological means to circumvent a technological
measure, or to circumvent protection afforded by a technological measure, in
order to enable the identification and analysis under paragraph (1), or for the
purpose of enabling interoperability of an independently created computer
program with other programs, if such means are necessary to achieve such
interoperability, to the extent that doing so does not constitute infringement
under this title.

(3) The information acquired through the acts permitted under paragraph (1), and
the means permitted under paragraph (2), may be made available to others if
the person referred to in paragraph (1) or (2), as the case may be, provides
such information or means solely for the purpose of enabling interoperability of
an independently created computer program with other programs, and to the
extent that doing so does not constitute infringement under this title or violate
applicable law other than this section.

(4) For purposes of this subsection, the term “interoperability” means the ability of
computer programs to exchange information, and of such programs mutually to
use the information which has been exchanged.

(g) Encryption Research.
(1) Definitions. For purposes of this subsection
(A) the term “encryption research” means activities necessary to identify and
analyze flaws and vulnerabilities of encryption technologies applied to
copyrighted works, if these activities are conducted to advance the state of
knowledge in the field of encryption technology or to assist in the

development of encryption products; and
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the term “encryption technology” means the scrambling and descrambling

of information using mathematical formulas or algorithms.

(2) Permissible acts of encryption research. Notwithstanding the provisions of

subsection (a)(1)(A), it is not a violation of that subsection for a person to

circumvent a technological measure as applied to a copy, phonorecord,

performance, or display of a published work in the course of an act of good faith

encryption research if

the person lawfully obtained the encrypted copy, phonorecord,
performance, or display of the published work;

such act is necessary to conduct such encryption research;

the person made a good faith effort to obtain authorization before the
circumvention; and

such act does not constitute infringement under this title or a violation of
applicable law other than this section, including section 1030 of title 18
and those provisions of title 18 amended by the Computer Fraud and

Abuse Act of 1986.

Factors in determining exemption.—In determining whether a person qualifies

for the exemption under paragraph (2), the factors to be considered shall

include

(A)

whether the information derived from the encryption research was
disseminated, and if so, whether it was disseminated in a manner
reasonably calculated to advance the state of knowledge or development
of encryption technology, versus whether it was disseminated in a manner
that facilitates infringement under this title or a violation of applicable law
other than this section, including a violation of privacy or breach of
security;

whether the person is engaged in a legitimate course of study, is
employed, or is appropriately trained or experienced, in the field of

encryption technology; and
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(C) whether the person provides the copyright owner of the work to which the
technological measure is applied with notice of the findings and
documentation of the research, and the time when such notice is provided.

Use of technological means for research activities. Notwithstanding the

provisions of subsection (a)(2), it is not a violation of that subsection for a person

to

(A) develop and employ technological means to circumvent a technological
measure for the sole purpose of that person performing the acts of good
faith encryption research described in paragraph (2); and

(B) provide the technological means to another person with whom he or she is
working collaboratively for the purpose of conducting the acts of good faith
encryption research described in paragraph (2) or for the purpose of
having that other person verify his or her acts of good faith encryption
research described in paragraph (2).

Report to Congress. Not later than 1 year after the date of the enactment of this

chapter, the Register of Copyrights and the Assistant Secretary for

Communications and Information of the Department of Commerce shall jointly

report to the Congress on the effect this subsection has had on

(A) encryption research and the development of encryption technology;

(B) the adequacy and effectiveness of technological measures designed to
protect copyrighted works; and

(C) protection of copyright owners against the unauthorized access to their
encrypted copyrighted works.

The report shall include legislative recommendations, if any.

(h) Exceptions Regarding Minors. In applying subsection (a) to a component or part,

(i)

(1)
(2)

the court may consider the necessity for its intended and actual incorporation in a

technology, product, service, or device, which

does not itself violate the provisions of this title; and

has the sole purpose to prevent the access of minors to material on the Internet.

Protection of Personally Identifying Information.
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(1) Circumvention permitted. Notwithstanding the provisions of subsection (a)(1)(A),
it is not a violation of that subsection for a person to circumvent a technological
measure that effectively controls access to a work protected under this title, if
(A) the technological measure, or the work it protects, contains the capability

of collecting or disseminating personally identifying information reflecting
the online activities of a natural person who seeks to gain access to the
work protected;

(B) in the normal course of its operation, the technological measure, or the
work it protects, collects or disseminates personally identifying information
about the person who seeks to gain access to the work protected, without
providing conspicuous notice of such collection or dissemination to such
person, and without providing such person with the capability to prevent or
restrict such collection or dissemination;

(C) the act of circumvention has the sole effect of identifying and disabling the
capability described in subparagraph (A), and has no other effect on the
ability of any person to gain access to any work; and

(D) the act of circumvention is carried out solely for the purpose of preventing
the collection or dissemination of personally identifying information about a
natural person who seeks to gain access to the work protected, and is not
in violation of any other law.

(2) Inapplicability to certain technological measures. This subsection does not apply
to a technological measure, or a work it protects, that does not collect or
disseminate personally identifying information and that is disclosed to a user as
not having or using such capability.

(j) Security Testing.

(1) Definition. For purposes of this subsection, the term “security testing” means
accessing a computer, computer system, or computer network, solely for the
purpose of good faith testing, investigating, or correcting, a security flaw or
vulnerability, with the authorization of the owner or operator of such computer,

computer system, or computer network.
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Permissible acts of security testing. Notwithstanding the provisions of subsection
(@)(1)(A), it is not a violation of that subsection for a person to engage in an act
of security testing, if such act does not constitute infringement under this title or
a violation of applicable law other than this section, including section 1030 of title
18 and those provisions of title 18 amended by the Computer Fraud and Abuse
Act of 1986.
Factors in determining exemption. In determining whether a person qualifies for
the exemption under paragraph (2), the factors to be considered shall include
(A) whether the information derived from the security testing was used solely
to promote the security of the owner or operator of such computer,
computer system or computer network, or shared directly with the
developer of such computer, computer system, or computer network; and
(B) whether the information derived from the security testing was used or
maintained in a manner that does not facilitate infringement under this title
or a violation of applicable law other than this section, including a violation
of privacy or breach of security.
Use of technological means for security testing. Notwithstanding the provisions
of subsection (a)(2), it is not a violation of that subsection for a person to
develop, produce, distribute or employ technological means for the sole
purpose of performing the acts of security testing described in subsection (2),

provided such technological means does not otherwise violate section (a)(2).
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Schedule 12—Technological protection measures
Part 1—Main amendments

Copyright Act 1968

1 Subsection 10(1)

Insert:

access control technological protection measure means a device, product,

technology or component (including a computer program) that:

(@) is used in Australia or a qualifying country:

(i) by, with the permission of, or on behalf of, the owner or the exclusive
licensee of the copyright in a work or other subject-matter; and
(i) in connection with the exercise of the copyright; and

(b) in the normal course of its operation, controls access to the work or other
subject-matter;

but does not include such a device, product, technology or component to the extent

that it:

(c) if the work or other subject-matter is a cinematograph film or computer program
(including a computer game)—controls geographic market segmentation by
preventing the playback in Australia of a non-infringing copy of the work or other
subject-matter acquired outside Australia; or

(d) if the work is a computer program that is embodied in a machine or device—
restricts the use of goods (other than the work) or services in relation to the
machine or device.

For the purposes of this definition, computer program has the same meaning as in

section 47AB.

2 Subsection 10(1) (definition of circumvention device)
Repeal the definition, substitute:
circumvention device for a technological protection measure means a device,

component or product (including a computer program) that:
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is promoted, advertised or marketed as having the purpose or use of
circumventing the technological protection measure; or

has only a limited commercially significant purpose or use, or no such purpose
or use, other than the circumvention of the technological protection measure; or
is primarily or solely designed or produced to enable or facilitate the

circumvention of the technological protection measure.

For the purposes of this definition, computer program has the same meaning as in

section 47AB.

3 Subsection 10(1) (definition of circumvention service)

Repeal the definition, substitute:

circumvention service for a technological protection measure means a service that:

(a)

(b)

(c)

is promoted, advertised or marketed as having the purpose or use of
circumventing the technological protection measure; or

has only a limited commercially significant purpose or use, or no such purpose
or use, other than the circumvention of the technological protection measure; or
is primarily or solely designed or produced to enable or facilitate the

circumvention of the technological protection measure.

4 Subsection 10(1)

Insert:

controls access: a device, product, technology or component (including a computer

program) controls access to a work or other subject-matter if it requires the

application of information or a process, with the permission of the owner or exclusive

licensee of the copyright in the work or other subject-matter, to gain access to the

work or other subject-matter.

5 Subsection 10(1) (definition of technological protection measure)

Repeal the definition, substitute:

technological protection measure means:

(a)
(b)

an access control technological protection measure; or
a device, product, technology or component (including a computer program)

that:
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(i) is used in Australia or a qualifying country by, with the permission of, or on
behalf of, the owner or the exclusive licensee of the copyright in a work or
other subject-matter; and

(i) in the normal course of its operation, prevents, inhibits or restricts the doing
of an act comprised in the copyright;
but does not include such a device, product, technology or component to
the extent that it:

(iii) if the work or other subject-matter is a cinematograph film or computer
program (including a computer game)—controls geographic market
segmentation by preventing the playback in Australia of a non-infringing
copy of the work or other subject-matter acquired outside Australia; or

(iv) if the work is a computer program that is embodied in a machine or
device—restricts the use of goods (other than the work) or services in
relation to the machine or device.

For the purposes of this definition, computer program has the same meaning as in
section 47AB.
6 Section 100AG (after table item 2)
Insert:
2A the action is brought under (a) damages (other than additional
section 116AN, 116A0 or 116AP damages); or
(b) an account of profits; or
(c) destruction or delivery up of a
circumvention device
7 Section 100AG (table item 3)
Omit “116A,”.
8 Division 2A of Part V (heading)
Repeal the heading, substitute:

Division 2A— Actions in relation to technological protection measures and electronic

rights management information
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9 Section 116A

Repeal the section, substitute:

Subdivision A—Technological protection measures

116AK

116AL

116AM

116AN

Definitions
In this Subdivision, computer program has the same meaning as in
section 47AB.
Interaction of this Subdivision with Part VAA
This Subdivision does not apply to encoded broadcasts (within the meaning
of Part VAA).
Geographical application
(1) This Subdivision applies to acts done in Australia.
(2) This section does not, by implication, affect the interpretation of any
other provision of this Act.
Circumventing an access control technological protection measure
(1) An owner or exclusive licensee of the copyright in a work or other
subject-matter may bring an action against a person if:
(a) the work or other subject-matter is protected by an access control
technological protection measure; and
(b) the person does an act that results in the circumvention of the
access control technological protection measure; and
(c) the person knows, or ought reasonably to know, that the act would
have that result.
Exception—permission
(2) Subsection (1) does not apply to the person if the person has the
permission of the copyright owner or exclusive licensee to circumvent
the access control technological protection measure.
Exception—interoperability
(3) Subsection (1) does not apply to the person if:
(a) the person circumvents the access control technological protection

measure to enable the person to do an act; and
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(b) the act:

(i) relates to a copy of a computer program (the original program)
that is not an infringing copy and that was lawfully obtained;
and

(i) will not infringe the copyright in the original program; and

(iia) relates to elements of the original program that will not be
readily available to the person when the circumvention occurs;
and

(iii) will be done for the sole purpose of achieving interoperability
of an independently created computer program with the
original program or any other program.

Exception—encryption research
(4) Subsection (1) does not apply to the person if:
(a) the person circumvents the access control technological protection
measure to enable:

(i) the person; or

(i) if the person is a body corporate—an employee of the person;
to do an act; and

(b) the act:

(i) relates to a copy of a work or other subject-matter that is not
an infringing copy and that was lawfully obtained; and

(i) will not infringe the copyright in the work or other
subject-matter; and

(iii) will be done for the sole purpose of identifying and analysing
flaws and vulnerabilities of encryption technology; and

(c) the person or employee is:

(i) engaged in a course of study at an educational institution in
the field of encryption technology; or

(i) employed, trained or experienced in the field of encryption

technology; and
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(d) the person or employee:

(i)

(ii)

has obtained permission from the owner or exclusive licensee
of the copyright to do the act; or
has made, or will make, a good faith effort to obtain such

permission.

In this subsection, encryption technology means the scrambling and

descrambling of information using mathematical formulas or algorithms.

Exception—computer security testing

(5) Subsection (1) does not apply to the person if:

(a) the person circumvents the access control technological protection

measure to enable the person to do an act; and

(b) the act:

(i)

(ii)

relates to a copy of a computer program that is not an
infringing copy; and

will not infringe the copyright in the computer program; and

(iii) will be done for the sole purpose of testing, investigating or

correcting the security of a computer, computer system or

computer network; and

(iv) will be done with the permission of the owner of the computer,

computer system or computer network.

Exception—online privacy

(6) Subsection (1) does not apply to the person if:

(a) the person circumvents the access control technological protection

measure to enable the person to do an act; and

(b) the act:

relates to a copy of a work or other subject-matter that is not
an infringing copy; and
will not infringe the copyright in the work or other

subject-matter; and
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(iii) will be done for the sole purpose of identifying and disabling
an undisclosed capability to collect or disseminate personally
identifying information about the online activities of a natural
person; and

(iv) will not affect the ability of the person or any other person to
gain access to the work or other subject-matter or any other

work or subject-matter.

Exception—law enforcement and national security

(7) Subsection (1) does not apply in relation to anything lawfully done for

the purposes of:

(a)
(b)
(c)

law enforcement; or
national security; or

performing a statutory function, power or duty;

by or on behalf of the Commonwealth, a State or a Territory, or an

authority of one of those bodies.

Exception—libraries efc.

(8) Subsection (1) does not apply to the person if:

(a)

(b)

the person circumvents the access control technological protection

measure to enable the person to do an act; and

the person is:

(i) a library (other than a library that is conducted for the profit,
direct or indirect, of an individual or individuals); or

(i) a body mentioned in paragraph (a) of the definition of archives
in subsection 10(1), or in subsection 10(4); or

(iii) an educational institution; and

the act will be done for the sole purpose of making an acquisition

decision in relation to the work or other subject-matter; and

the work or other subject-matter will not be otherwise available to

the person when the act is done.
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Note: A library that is owned by a person conducting a business for
profit might not itself be conducted for profit (see section 18).
Exception—prescribed acts
(9) Subsection (1) does not apply to the person if:
(a) the person circumvents the access control technological protection
measure to enable the person to do an act; and
(b) the act will not infringe the copyright in a work or other
subject-matter; and
(c) the doing of the act by the person is prescribed by the regulations.
Note: For the making of regulations prescribing the doing of an act by a
person, see section 249.
Burden of proof
(10) The defendant bears the burden of establishing the matters referred to
in subsections (2) to (9).
116A0 Manufacturing etc. a circumvention device for a technological protection
measure
(1) An owner or exclusive licensee of the copyright in a work or other
subject-matter may bring an action against a person if:
(a) the person does any of the following acts with a device:
(i) manufactures it with the intention of providing it to another
person;
(i) imports it into Australia with the intention of providing it to
another person;
(iii) distributes it to another person;
(iv) offers it to the public;
(v) provides it to another person;
(vi) communicates it to another person; and
(b) the person knows, or ought reasonably to know, that the device is a

circumvention device for a technological protection measure; and



(c)
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the work or other subject-matter is protected by the technological

protection measure.

Exception - no promotion, advertising etc.

(2) Subsection (1) does not apply to the person if:

(a)

the device is a circumvention device for the technological

protection measure only because it was promoted, advertised or

marketed as having the purpose of circumventing the

technological protection measure; and

both of the following apply:

(i) the person did not do such promoting, advertising or
marketing;

(i) the person did not direct or request (expressly or impliedly)
another person to do such promoting, advertising or

marketing.

Exception—interoperability

(3) Subsection (1) does not apply to the person if:

(a)

the circumvention device will be used to circumvent the

technological protection measure to enable the doing of an act;

and

the act:

(i) relates to a copy of a computer program (the original program)
that is not an infringing copy and that was lawfully obtained;
and

(i) will not infringe the copyright in the original program; and

(iia) relates to elements of the original program that will not be
readily available to the person doing the act when the
circumvention occurs; and

(iii) will be done for the sole purpose of achieving interoperability
of an independently created computer program with the

original program or any other program.
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Exception—encryption research
(4) Subsection (1) does not apply to the person if:
(a) the technological protection measure is an access control
technological protection measure; and
(b) the circumvention device will be used to circumvent the access
control technological protection measure to enable a person (the
researcher) to do an act; and
(c) the act:
(i) relates to a copy of a work or other subject-matter that is not
an infringing copy and that was lawfully obtained; and
(i) will not infringe the copyright in the work or other
subject-matter; and
(iii) will be done for the sole purpose of identifying and analysing
flaws and vulnerabilities of encryption technology; and
(d) the researcheris:
(i) engaged in a course of study at an educational institution in
the field of encryption technology; or
(i) employed, trained or experienced in the field of encryption
technology; and
(e) the researcher:
(i) has obtained permission from the owner or exclusive licensee
of the copyright to do the act; or
(i) has made, or will make, a good faith effort to obtain such
permission.
In this subsection, encryption technology means the scrambling and
descrambling of information using mathematical formulas or algorithms.
Exception—computer security testing
(5) Subsection (1) does not apply to the person if:
(a) the technological protection measure is an access control

technological protection measure; and
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(b) the circumvention device will be used to circumvent the access
control technological protection measure to enable the doing of an
act; and

(c) the act:

(i) relates to a copy of a computer program that is not an
infringing copy; and
(i) will not infringe the copyright in the computer program; and
(iii) will be done for the sole purpose of testing, investigating or
correcting the security of a computer, computer system or
computer network; and
(iv) will be done with the permission of the owner of the computer,
computer system or computer network.
Exception—Ilaw enforcement and national security
(6) Subsection (1) does not apply in relation to anything lawfully done for
the purposes of:

(a) law enforcement; or

(b) national security; or

(c) performing a statutory function, power or duty;

by or on behalf of the Commonwealth, a State or a Territory, or an

authority of one of those bodies.

Burden of proof
(7) The defendant bears the burden of establishing the matters referred to
in subsections (2) to (6).
116AP Providing etc. a circumvention service for a technological protection
measure
(1) An owner or exclusive licensee of the copyright in a work or other
subject-matter may bring an action against a person if:
(a) the person:
(i) provides a service to another person; or

(i) offers a service to the public; and



(b)

(c)

200

the person knows, or ought reasonably to know, that the service is
a circumvention service for a technological protection measure;
and

the work or other subject-matter is protected by the technological

protection measure.

Exception - no promotion, advertising etc.

(2) Subsection (1) does not apply to the person if:

(a)

the service is a circumvention service for the technological

protection measure only because it was promoted, advertised or

marketed as having the purpose of circumventing the

technological protection measure; and

both of the following apply:

(i) the person did not do such promoting, advertising or
marketing;

(i) the person did not direct or request (expressly or impliedly)
another person to do such promoting, advertising or

marketing.

Exception—interoperability

(3) Subsection (1) does not apply to the person if:

(a)

the circumvention service will be used to circumvent a
technological protection measure to enable the doing of an act;
and

the act:

(i) relates to a copy of a computer program (the original program)
that is not an infringing copy and that was lawfully obtained;
and

(i) will not infringe the copyright in the original program; and

(iia) relates to elements of the original program that will not be
readily available to the person doing the act when the

circumvention occurs; and
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(iii) will be done for the sole purpose of achieving interoperability

of an independently created computer program with the

original program or any other program.

Exception—encryption research

(4) Subsection (1) does not apply to the person if:

(a) the technological protection measure is an access control

(b)

technological protection measure; and

the circumvention service will be used to circumvent the access

control technological protection measure to enable a person (the

researcher) to do an act; and

the act:

(i)

(i)

relates to a copy of a work or other subject-matter that is not
an infringing copy and that was lawfully obtained; and
will not infringe the copyright in the work or other

subject-matter; and

(iii) will be done for the sole purpose of identifying and analysing

flaws and vulnerabilities of encryption technology; and

the researcher is:

(i)

(ii)

engaged in a course of study at an educational institution in
the field of encryption technology; or
employed, trained or experienced in the field of encryption

technology; and

the researcher:

(i)

(i)

has obtained permission from the owner or exclusive licensee
of the copyright to do the act; or
has made, or will make, a good faith effort to obtain such

permission.

In this subsection, encryption technology means the scrambling and

descrambling of information using mathematical formulas or algorithms.
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Exception—computer security testing
(5) Subsection (1) does not apply to the person if:
(a) the technological protection measure is an access control
technological protection measure; and
(b) the circumvention service will be used to circumvent the access
control technological protection measure to enable the doing of an
act; and
(c) the act:
(i) relates to a copy of a computer program that is not an
infringing copy; and
(i) will not infringe the copyright in the computer program; and
(iii) will be done for the sole purpose of testing, investigating or
correcting the security of a computer, computer system or
computer network; and
(iv) will be done with the permission of the owner of the computer,
computer system or computer network.
Exception—Ilaw enforcement and national security
(6) Subsection (1) does not apply in relation to anything lawfully done for
the purposes of:
(a) law enforcement; or
(b) national security; or
(c) performing a statutory function, power or duty;
by or on behalf of the Commonwealth, a State or a Territory, or an
authority of one of those bodies.
Burden of proof
(7) The defendant bears the burden of establishing the matters referred to
in subsections (2) to (6).
116AQ Remedies in actions under this Subdivision
(1) Without limiting the relief that a court may grant in an action under this

Subdivision, the relief may include:
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(a) an injunction, subject to such terms, if any, as the court thinks fit;
and

(b) damages or an account of profits; and

(c) if the doing of an act, which is the subject of the action, involved a
circumvention device—an order that the circumvention device be
destroyed or dealt with as specified in the order.

(2) In assessing damages, the court may award such additional damages

as it considers appropriate, having regard to:

(a) the flagrancy of the defendant’s acts that are the subject of the
action; and

(b) the need to deter similar acts; and

(c) the conduct of the defendant after the acts or, if relevant, after the
defendant was informed that the defendant had allegedly done an
act that would be the subject of an action under this Subdivision;
and

(d) any benefit shown to have accrued to the defendant as a result of
those acts; and

(e) any other relevant matters.

(a) an action has been commenced against a person under this
Subdivision; and

(b) the doing of an act by the person, which is the subject of the
action, involved a device; and

(c) the device appears to the court to be a circumvention device;

the court may order that the device be delivered up to the court upon

such conditions as the court considers appropriate.

(4) This section does not, by implication, affect the interpretation of any
other provision of this Act.

Subdivision B—Electronic rights management information

10 Subsections 116D(1) and (2)
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Omit “section 116A, 116B, 116C or 116CA”, substitute “this Subdivision”.
Note: The heading to section 116D is altered by omitting “sections 116A, 116B, 116C
and 116CA” and substituting “this Subdivision”.
11 After Subdivision D of Division 5 of Part V
Insert:
Subdivision E—Technological protection measures
132APA Definitions
In this Subdivision, computer program has the same meaning as in
section 47AB.
132APB Interaction of this Subdivision with Part VAA
This Subdivision does not apply to encoded broadcasts (within the meaning
of Part VAA).
132APC Circumventing an access control technological protection measure
(1) A person commits an offence if:
(a) the person engages in conduct; and
(b) the conduct results in the circumvention of a technological
protection measure; and
(c) the technological protection measure is an access control
technological protection measure; and
(d) the person engages in the conduct with the intention of obtaining a
commercial advantage or profit.
Penalty: 60 penalty units.
Defence—permission
(2) Subsection (1) does not apply to the person if the person has the
permission of the copyright owner or exclusive licensee to circumvent
the access control technological protection measure.
Note: A defendant bears an evidential burden in relation to the matter
in subsection (2) (see subsection 13.3(3) of the Criminal Code).
Defence—interoperability

(3) Subsection (1) does not apply to the person if:



(a)

(b)
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the person circumvents the access control technological protection

measure to enable the person to do an act; and

the act:

(i) relates to a copy of a computer program (the original program)
that is not an infringing copy and that was lawfully obtained;
and

(i) will not infringe the copyright in the original program; and

(iia) relates to elements of the original program that will not be
readily available to the person when the circumvention occurs;
and

(iii) will be done for the sole purpose of achieving interoperability
of an independently created computer program with the

original program or any other program.

Note: A defendant bears an evidential burden in relation to the matter

in subsection (3) (see subsection 13.3(3) of the Criminal Code).

Defence—encryption research

(4) Subsection (1) does not apply to the person if:

(a)

(c)

the person circumvents the access control technological protection

measure to enable:

(i) the person; or

(i) if the person is a body corporate—an employee of the person;

to do an act; and

the act:

(i) relates to a copy of a work or other subject-matter that is not
an infringing copy and that was lawfully obtained; and

(i) will not infringe the copyright in the work or other
subject-matter; and

(iii) will be done for the sole purpose of identifying and analysing
flaws and vulnerabilities of encryption technology; and

the person or employee is:
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(i) engaged in a course of study at an educational institution in
the field of encryption technology; or
(i) employed, trained or experienced in the field of encryption
technology; and
(d) the person or employee:
(i) has obtained permission from the owner or exclusive licensee
of the copyright to do the act; or
(i) has made, or will make, a good faith effort to obtain such
permission.
In this subsection, encryption technology means the scrambling and
descrambling of information using mathematical formulas or algorithms.
Note: A defendant bears an evidential burden in relation to the matter
in subsection (4) (see subsection 13.3(3) of the Criminal Code).
Defence—computer security testing
(5) Subsection (1) does not apply to the person if:
(a) the person circumvents the access control technological protection
measure to enable the person to do an act; and
(b) the act:
(i) relates to a copy of a computer program that is not an
infringing copy; and
(i) will not infringe the copyright in the computer program; and
(iii) will be done for the sole purpose of testing, investigating or
correcting the security of a computer, computer system or
computer network; and
(iv) will be done with the permission of the owner of the computer,
computer system or computer network.
Note: A defendant bears an evidential burden in relation to the matter
in subsection (5) (see subsection 13.3(3) of the Criminal Code).
Defence—online privacy

(6) Subsection (1) does not apply to the person if:
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(a) the person circumvents the access control technological protection
measure to enable the person to do an act; and
(b) the act:
(i) relates to a copy of a work or other subject-matter that is not
an infringing copy; and
(i) will not infringe the copyright in the work or other
subject-matter; and
(iii) will be done for the sole purpose of identifying and disabling
an undisclosed capability to collect or disseminate personally
identifying information about the online activities of a natural
person; and
(iv) will not affect the ability of the person or any other person to
gain access to the work or other subject-matter or any other
work or subject-matter.
Note: A defendant bears an evidential burden in relation to the matter
in subsection (6) (see subsection 13.3(3) of the Criminal Code).
Defence—Ilaw enforcement and national security
(7) Subsection (1) does not apply in relation to anything lawfully done for
the purposes of:
(a) law enforcement; or
(b) national security; or
(c) performing a statutory function, power or duty;
by or on behalf of the Commonwealth, a State or a Territory, or an
authority of one of those bodies.
Note: A defendant bears an evidential burden in relation to the matter
in subsection (7) (see subsection 13.3(3) of the Criminal Code).
Defence—libraries etc.
(8) Subsection (1) does not apply in respect of anything lawfully done by

the following bodies in performing their functions:
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(a) a library (other than a library that is conducted for the profit, direct

or indirect, of an individual or individuals);

(b) a body mentioned in:

(i)

(ii)

paragraph (a) of the definition of archives in subsection 10(1);
or

subsection 10(4);

(c) an educational institution;

(d) a public non-commercial broadcaster (including a body that

provides a national broadcasting service, within the meaning of the

Broadcasting Services Act 1992, and a body that holds a

community broadcasting licence within the meaning of that Act).

Note 1:

Note 2:

A library that is owned by a person conducting a business for
profit might not itself be conducted for profit (see section 18).

A defendant bears an evidential burden in relation to the
matter in subsection (8) (see subsection 13.3(3) of the

Criminal Code).

Defence—prescribed acts

(9) Subsection (1) does not apply to the person if:

(a) the person circumvents the access control technological protection

measure to enable the person to do an act; and

(b) the act will not infringe the copyright in a work or other

subject-matter; and

(c) the doing of the act by the person is prescribed by the regulations.

Note 1:

Note 2:

A defendant bears an evidential burden in relation to the
matter in subsection (9) (see subsection 13.3(3) of the
Criminal Code).

For the making of regulations prescribing the doing of an act

by a person, see section 249.
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132APD Manufacturing etc. a circumvention device for a technological protection

measure

(1) A person commits an offence if:

(a)

(c)

the person does any of the following acts with a device:

(i) manufactures it with the intention of providing it to another
person;

(i) imports it into Australia with the intention of providing it to
another person;

(ii) distributes it to another person;

(iv) offers it to the public;

(v) provides it to another person;

(vi) communicates it to another person; and

the person does the act with the intention of obtaining a

commercial advantage or profit; and

the device is a circumvention device for a technological protection

measure.

Penalty: 550 penalty units or imprisonment for 5 years, or both.

Defence—no promotion, advertising etc.

(2) Subsection (1) does not apply to the person if:

(a)

the device is a circumvention device for the technological

protection measure only because it was promoted, advertised or

marketed as having the purpose of circumventing the

technological protection measure; and

both of the following apply:

(i) the person did not do such promoting, advertising or
marketing;

(i) the person did not direct or request (expressly or impliedly)
another person to do such promoting, advertising or

marketing.
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Note: A defendant bears an evidential burden in relation to the matter
in subsection (2) (see subsection 13.3(3) of the Criminal Code).
Defence—interoperability
(3) Subsection (1) does not apply to the person if:

(a) the circumvention device will be used to circumvent the
technological protection measure to enable the doing of an act;
and

(b) the act:

(i) relates to a copy of a computer program (the original program)
that is not an infringing copy and that was lawfully obtained;
and

(i) will not infringe the copyright in the original program; and

(iia) relates to elements of the original program that will not be
readily available to the person doing the act when the
circumvention occurs; and

(iii) will be done for the sole purpose of achieving interoperability
of an independently created computer program with the
original program or any other program.

Note: A defendant bears an evidential burden in relation to the matter

in subsection (3) (see subsection 13.3(3) of the Criminal Code).
Defence—encryption research
(4) Subsection (1) does not apply to the person if:

(a) the technological protection measure is an access control
technological protection measure; and

(b) the circumvention device will be used to circumvent the access
control technological protection measure to enable a person (the
researcher) to do an act; and

(c) the act:

(i) relates to a copy of a work or other subject-matter that is not

an infringing copy and that was lawfully obtained; and
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(i) will not infringe the copyright in the work or other
subject-matter; and
(iii) will be done for the sole purpose of identifying and analysing
flaws and vulnerabilities of encryption technology; and
(d) the researcheris:
(i) engaged in a course of study at an educational institution in
the field of encryption technology; or
(i) employed, trained or experienced in the field of encryption
technology; and
(e) the researcher:
(i) has obtained permission from the owner or exclusive licensee
of the copyright to do the act; or
(i) has made, or will make, a good faith effort to obtain such
permission.
In this subsection, encryption technology means the scrambling and
descrambling of information using mathematical formulas or algorithms.
Note: A defendant bears an evidential burden in relation to the matter
in subsection (4) (see subsection 13.3(3) of the Criminal Code).
Defence—computer security testing
(5) Subsection (1) does not apply to the person if:
(a) the technological protection measure is an access control
technological protection measure; and
(b) the circumvention device will be used to circumvent the access
control technological protection measure to enable the doing of an
act; and
(c) the act:
(i) relates to a copy of a computer program that is not an
infringing copy; and

(i) will not infringe the copyright in the computer program; and



212

(iii) will be done for the sole purpose of testing, investigating or
correcting the security of a computer, computer system or
computer network; and

(iv) will be done with the permission of the owner of the computer,
computer system or computer network.

Note: A defendant bears an evidential burden in relation to the matter
in subsection (5) (see subsection 13.3(3) of the Criminal Code).
Defence—law enforcement and national security
(6) Subsection (1) does not apply in relation to anything lawfully done for
the purposes of:
(a) law enforcement; or
(b) national security; or
(c) performing a statutory function, power or duty;
by or on behalf of the Commonwealth, a State or a Territory, or an
authority of one of those bodies.
Note: A defendant bears an evidential burden in relation to the matter
in subsection (6) (see subsection 13.3(3) of the Criminal Code).
Defence—libraries etc.
(7) Subsection (1) does not apply in respect of anything lawfully done by
the following bodies in performing their functions:
(a) a library (other than a library that is conducted for the profit, direct
or indirect, of an individual or individuals);
(b) abody mentioned in:

(i) paragraph (a) of the definition of archives in subsection 10(1);
or

(i) subsection 10(4);

(c) an educational institution;
(d) a public non-commercial broadcaster (including a body that

provides a national broadcasting service, within the meaning of the
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Broadcasting Services Act 1992, and a body that holds a
community broadcasting licence within the meaning of that Act).
Note 1: A library that is owned by a person conducting a business for
profit might not itself be conducted for profit (see section 18).

Note 2: A defendant bears an evidential burden in relation to the
matter in subsection (7) (see subsection 13.3(3) of the
Criminal Code).

132APE Providing etc. a circumvention service for a technological protection

measure
(1) A person commits an offence if:

(a) the person:

(i) provides a service to another person; or
(i) offers a service to the public; and

(b) the person does so with the intention of obtaining a commercial
advantage or profit; and

(c) the service is a circumvention service for a technological protection
measure.

Penalty: 550 penalty units or imprisonment for 5 years, or both.

Defence—no promotion, advertising etc.
(2) Subsection (1) does not apply to the person if:

(a) the service is a circumvention service for the technological
protection measure only because it was promoted, advertised or
marketed as having the purpose of circumventing the
technological protection measure; and

(b) both of the following apply:

(i) the person did not do such promoting, advertising or
marketing;

(i) the person did not direct or request (expressly or impliedly)
another person to do such promoting, advertising or

marketing.
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Note: A defendant bears an evidential burden in relation to the matter
in subsection (2) (see subsection 13.3(3) of the Criminal Code).
Defence—interoperability
(3) Subsection (1) does not apply to the person if:

(a) the circumvention service will be wused to circumvent a
technological protection measure to enable the doing of an act;
and

(b) the act:

(i) relates to a copy of a computer program (the original program)
that is not an infringing copy and that was lawfully obtained;
and

(i) will not infringe the copyright in the original program; and

(iia) relates to elements of the original program that will not be
readily available to the person doing the act when the
circumvention occurs; and

(iii) will be done for the sole purpose of achieving interoperability
of an independently created computer program with the
original program or any other program.

Note: A defendant bears an evidential burden in relation to the matter

in subsection (3) (see subsection 13.3(3) of the Criminal Code).
Defence—encryption research
(4) Subsection (1) does not apply to the person if:

(a) the technological protection measure is an access control
technological protection measure; and

(b) the circumvention service will be used to circumvent the access
control technological protection measure to enable a person (the
researcher) to do an act; and

(c) the act:

(i) relates to a copy of a work or other subject-matter that is not

an infringing copy and that was lawfully obtained; and
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(i) will not infringe the copyright in the work or other
subject-matter; and
(iii) will be done for the sole purpose of identifying and analysing
flaws and vulnerabilities of encryption technology; and
(d) the researcher is:
(i) engaged in a course of study at an educational institution in
the field of encryption technology; or
(i) employed, trained or experienced in the field of encryption
technology; and
(e) the researcher:
(i) has obtained permission from the owner or exclusive licensee
of the copyright to do the act; or
(i) has made, or will make, a good faith effort to obtain such
permission.
In this subsection, encryption technology means the scrambling and
descrambling of information using mathematical formulas or algorithms.
Note: A defendant bears an evidential burden in relation to the matter
in subsection (4) (see subsection 13.3(3) of the Criminal Code).
Defence—computer security testing
(5) Subsection (1) does not apply to the person if:
(a) the technological protection measure is an access control
technological protection measure; and
(b) the circumvention service will be used to circumvent the access
control technological protection measure to enable the doing of an
act; and
(c) the act:
(i) relates to a copy of a computer program that is not an
infringing copy; and

(i) will not infringe the copyright in the computer program; and
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(iii) will be done for the sole purpose of testing, investigating or
correcting the security of a computer, computer system or
computer network; and

(iv) will be done with the permission of the owner of the computer,
computer system or computer network.

Note: A defendant bears an evidential burden in relation to the matter
in subsection (5) (see subsection 13.3(3) of the Criminal Code).
Defence—law enforcement and national security
(6) Subsection (1) does not apply in relation to anything lawfully done for
the purposes of:
(a) law enforcement; or
(b) national security; or
(c) performing a statutory function, power or duty;
by or on behalf of the Commonwealth, a State or a Territory, or an
authority of one of those bodies.
Note: A defendant bears an evidential burden in relation to the matter
in subsection (6) (see subsection 13.3(3) of the Criminal Code).
Defence—libraries etc.
(7) Subsection (1) does not apply in respect of anything lawfully done by
the following bodies in performing their functions:
(a) a library (other than a library that is conducted for the profit, direct
or indirect, of an individual or individuals);
(b) a body mentioned in:

(i) paragraph (a) of the definition of archives in subsection 10(1);
or

(ii) subsection 10(4);

(c) an educational institution;
(d) a public non-commercial broadcaster (including a body that

provides a national broadcasting service, within the meaning of the
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Broadcasting Services Act 1992, and a body that holds a

community broadcasting licence within the meaning of that Act).

Note 1:

Note 2:

12 Subsection 134(2)

A library that is owned by a person conducting a business for
profit might not itself be conducted for profit (see section 18).

A defendant bears an evidential burden in relation to the
matter in subsection (7) (see subsection 13.3(3) of the

Criminal Code).

Omit “116A”, substitute “116AN, 116A0, 116AP".

13 After section 202

Insert:

202A  Groundless threats of legal proceedings in relation to technological

protection measures

(1) If a person (the first person) threatens another person with an action

under Subdivision A of Division 2A of PartV, a person aggrieved may

bring an action against the first person.

Note:

Subdivision A of Division 2A of PartV establishes causes of
action that relate to circumventing an access control
technological protection measure (section 116AN),
manufacturing etc. a circumvention device for a technological
protection measure (section 116A0) and providing etc. a
circumvention service for a technological protection measure

(section 116AP).

(2) An action may be brought under this section whether or not the first

person

is the owner or exclusive licensee of the copyright in the work or

other subject-matter to which the threatened action relates.

The mere notification that a work or other subject-matter is protected by

a technological protection measure does not constitute a threat of an

action within the meaning of this section.
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(4) In an action under this section, the orders a court may make include the

following:

(a) an order declaring that the threat is unjustifiable;

(b) an order granting an injunction restraining the first person from
continuing to make the threat;

(c) an order awarding such damages (if any) for loss that the person
aggrieved has suffered as a result of the making of the threat.

(5) The court must not make an order under subsection (4) if the first
person satisfies the court that an action under Subdivision A of
Division 2A of Part V has reasonable prospects of success.

(6) Nothing in this section renders a barrister or solicitor of the High Court,
or of the Supreme Court of a State or Territory, liable to an action under
this section in respect of an act done in his or her professional capacity
on behalf of a client.

(7) If an action under this section is brought:

(a) the first person may apply, by way of counterclaim, for relief to
which he or she would be entitled in an action under Subdivision A
of Division 2A of Part V; and

(b) the provisions of Part V apply as if the counterclaim were an action
brought by the first person under that Subdivision.

Note: The heading to section 202 is altered by adding at the end “in

relation to copyright infringement”.
14 Section 249
Before “The Governor-General”, insert “(1)”.
Note: The following heading to subsection 249(1) is inserted “General
regulation-making power”.
15 At the end of section 249
Add:
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Regulations in relation to technological protection measures

()

Without limiting subsection (1), the Governor-General may make regulations
prescribing the doing of an act by a person for the purposes of subsections
116AN(9) and 132APC(9).

Note: For prescription of acts and persons by class, see subsection 13(3) of
the Legislative Instruments Act 2003.

However, the Governor-General must not make a regulation prescribing the

doing of an act by a person unless the Minister makes a recommendation to

prescribe the doing of the act by the person.

The Minister may only make a recommendation to prescribe the doing of an act

by a person if;

(a) a submission has been made (whether before or after the commencement

of this section) to prescribe the doing of the act by the person; and

(b) the doing of the act by the person will not infringe the copyright in a work or

other subject-matter; and

(c) the doing of the act by the person is in relation to a particular class of works

or other subject-matter; and

(d) an actual or likely adverse impact on the doing of the act by the person has

been credibly demonstrated; and

(e) the adequacy of the protection and the effectiveness of the remedies

provided by Subdivision A of Division 2A of PartV and Subdivision E of
Division 5 of PartV would not be impaired if the doing of the act by the
person were prescribed.

Note: For the purposes of paragraph (a), it is not necessary for the person who
made the submission to be the person in relation to whom the act is
prescribed.

If a submission has been made to prescribe the doing of an act by a person, the

Minister must make a decision whether to recommend the prescription of the

doing of the act by the person as soon as practicable after receiving the

submission, but in any case, within 4 years of receiving it.
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(6) The Governor-General may make regulations varying or revoking regulations
made under subsection (2).

(7) However, the Governor-General must not make a regulation varying or revoking
a regulation made under subsection (2) unless the Minister makes a
recommendation to vary or revoke the regulation.

(8) The Minister may make a recommendation to vary or revoke a regulation made
under subsection (2) only if:

(a) asubmission has been made to vary or revoke the regulation; and

(b) an actual or likely adverse impact on the doing of the act by the person that
is the subject of the regulation can no longer be credibly demonstrated; and

(c) the adequacy of the protection and the effectiveness of the remedies
provided by Subdivision A of Division 2A of PartV and Subdivision E of
Division 5 of Part V would be impaired if the regulation were not varied or
revoked.

(9) If a submission has been made to vary or revoke a regulation made under
subsection (2), the Minister must make a decision whether to recommend the
variation or revocation of the regulation as soon as practicable after receiving the
submission, but in any case, within 4 years of receiving it.

16 Application of amendments
The amendments made by this Part apply to acts done on or after the

commencement of this Part.
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Chile-US Free Trade Agreement

Article 17.7

5. In order to provide adequate legal protection and effective legal remedies against
the circumvention of effective technological measures that are used by authors,
performers, and producers of phonograms in connection with the exercise of their
rights and that restrict unauthorized acts in respect of their works, performances, and

phonograms, protected by copyright and related rights:

(a) each Party shall provide that any person who knowingly18 circumvents without
authorization of the right holder or law consistent with this Agreement any
effective technological measure that controls access to a protected work,
performance, or phonogram shall be civilly liable and, in appropriate
circumstances, shall be criminally liable, or said conduct shall be considered an
aggravating circumstance of another offense.”’ No Party is required to impose
civil or criminal liability for a person who circumvents any effective technological
measure that protects any of the exclusive rights of copyright or related rights in

a protected work, but does not control access to such work.

(b) each Party shall also provide administrative or civil measures, and, where the

conduct is willful and for prohibited commercial purposes, criminal measures

" For purposes of paragraph 5, knowledge may be demonstrated through
reasonable evidence taking into account the facts and circumstances surrounding the
alleged illegal act.

1 Paragraph 5 does not obligate a Party to require that the design of, or the
design and selection of parts and components for, a consumer electronics,
telecommunications, or computing product provide for a response to any particular
technological measure, so long as such product does not otherwise violate any measure

implementing paragraph 5(b).
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with regard to the manufacture, import, distribution, sale, or rental of devices,

products, or components or the provision of services which:

(i) are promoted, advertised, or marketed for the purpose of circumvention of

any effective technological measure, or

(i) do not have a commercially significant purpose or use other than to

circumvent any effective technological measure, or

(iii) are primarily designed, produced, adapted, or performed for the purpose of
enabling or facilitating the circumvention of any effective technological

measures.

Each Party shall ensure that due account is given, inter alia, to the scientific or
educational purpose of the conduct of the defendant in applying criminal
measures under any provisions implementing this subparagraph. A Party may
exempt from criminal liability, and if carried out in good faith without knowledge
that the conduct is prohibited, from civil liability, acts prohibited under this
subparagraph that are carried out in connection with a nonprofit library, archive

or educational institution.

Each Party shall ensure that nothing in subparagraphs (a) and (b) affects rights,
remedies, limitations, or defenses with respect to copyright or related rights

infringement.

Each Party shall confine limitations and exceptions to measures implementing
subparagraphs (a) and (b) to certain special cases that do not impair the
adequacy of legal protection or the effectiveness of legal remedies against the
circumvention of effective technological measures. In particular, each Party may
establish exemptions and limitations to address the following situations and

activities in accordance with subparagraph (e):

(i) when an actual or likely adverse effect on noninfringing uses with respect to
a particular class of works or exceptions or limitation to copyright or related

rights with respect to a class of users is demonstrated or recognized
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through a legislative or administrative proceeding established by law,
provided that any limitation or exception adopted in reliance upon this
subparagraph (d)(i) shall have effect for a period of not more than three

years from the date of conclusion of such proceeding;

(i) noninfringing reverse engineering activites with regard to a lawfully
obtained copy of a computer program, carried out in good faith with respect
to particular elements of that computer program that have not been readily
available to that person,20 for the sole purpose of achieving interoperability

of an independently created computer program with other programsm;

(i) noninfringing good faith activities, carried out by a researcher who has
lawfully obtained a copy, performance, or display of a work, and who has
made a reasonable attempt to obtain authorization for such activities, to the
extent necessary for the sole purpose of identifying and analyzing flaws and

vulnerabilities of encryption technologieszz;

(iv) the inclusion of a component or part for the sole purpose of preventing the
access of minors to inappropriate online content in a technology, product,
service, or device that does not itself violate any measures implementing

subparagraphs (a) and (b);

(v) noninfringing good faith activities that are authorized by the owner of a

computer, computer system, or computer network for the sole purpose of

* For greater certainty, elements of a computer program are not readily
available to a person seeking to engage in noninfringing reverse engineering when they
cannot be obtained from the literature on the subject, from the copyright holder, or from
sources in the public domain.

?" Such activity occurring in the course of research and development is not
excluded from this exception.

# Such activity occurring in the course of research and development is not

excluded from this exception.
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testing, investigating, or correcting the security of that computer, computer

system, or computer network;

(vi) noninfringing activities for the sole purpose of identifying and disabling a
capability to carry out undisclosed collection or dissemination of personally
identifying information reflecting the online activities of a natural person in a
way that has no other effect on the ability of any person to gain access to

any work;

(vii) lawfully authorized activities carried out by government employees, agents,
or contractors for the purpose of law enforcement, intelligence, or similar

government activities; and

(viii) access by a nonprofit library, archive, or educational institution to a work not
otherwise available to it, for the sole purpose of making acquisition

decisions.

Each Party may apply the exceptions and limitations for the situations and

activities set forth in subparagraph (d) as follows:

(i) any measure implementing subparagraph (a) may be subject to the
exceptions and limitations with respect to each situation and activity set

forth in subparagraph (d).

(i) any measure implementing subparagraph (b), as it applies to effective
technological measures that control access to a work, may be subject to
exceptions and limitations with respect to the activities set forth in

subparagraphs (d)(ii), (iii), (iv), (v), and (vii).

(iii) any measure implementing subparagraph (b), as it applies to effective
technological measures that protect any copyright or any rights related to
copyright, may be subject to exceptions and limitations with respect to the

activities set forth in subparagraph (d)(ii) and (vii).

Effective technological measure means any technology, device, or component

that, in the normal course of its operation, controls access to a work,
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performance, phonogram, or any other protected material, or that protects any
copyright or any rights related to copyright, and cannot, in the usual case, be

circumvented accidentally.
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Australia-US Free Trade Agreement

Article 17.4

In order to provide adequate legal protection and effective legal remedies
against the circumvention of effective technological measures that authors,
performers, and producers of phonograms use in connection with the exercise of
their rights and that restrict unauthorised acts in respect of their works,

performances, and phonograms, each Party shall provide that any person who:

(i) knowingly, or having reasonable grounds to know, circumvents without
authority any effective technological measure that controls access to a

protected work, performance, or phonogram, or other subject matter; or

(i) manufactures, imports, distributes, offers to the public, provides, or
otherwise traffics in devices, products, or components, or offers to the

public, or provides services that:

(A) are promoted, advertised, or marketed for the purpose of circumvention

of any effective technological measure;

(B) have only a limited commercially significant purpose or use other than

to circumvent any effective technological measure; or

(C) are primarily designed, produced, or performed for the purpose of
enabling or facilitating the circumvention of any effective technological

measure,

shall be liable and subject to the remedies specified in Article 17.11.13. Each
Party shall provide for criminal procedures and penalties to be applied where
any person is found to have engaged wilfully and for the purposes of commercial
advantage or financial gain in any of the above activities. Each Party may
provide that such criminal procedures and penalties do not apply to a non-profit
library, archive, educational institution, or public non-commercial broadcasting

entity.
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(b) Effective technological measure means any technology, device, or component
that, in the normal course of its operation, controls access to a protected work,
performance, phonogram, or other protected subject matter, or protects any

copyright.

(c) In implementing sub-paragraph (a), neither Party shall be obligated to require
that the design of, or the design and selection of parts and components for, a
consumer electronics, telecommunications, or computing product provide for a
response to any particular technological measure, so long as the product does

not otherwise violate any measures implementing sub-paragraph (a).

(d) Each Party shall provide that a violation of a measure implementing this
paragraph is a separate civil or criminal offence and independent of any

infringement that might occur under the Party’s copyright law.

(e) Each Party shall confine exceptions to any measures implementing sub-
paragraph (a)to the following activities, which shall be applied to relevant

measures in accordance with sub-paragraph (f):

(i) non-infringing reverse engineering activities with regard to a lawfully
obtained copy of a computer program, carried out in good faith with respect
to particular elements of that computer program that have not been readily
available to the person engaged in those activities, for the sole purpose of
achieving interoperability of an independently created computer program

with other programs;

(i) non-infringing good faith activities, carried out by an appropriately qualified
researcher who has lawfully obtained a copy, unfixed performance, or
display of a work, performance, or phonogram and who has made a good
faith effort to obtain authorisation for such activities, to the extent necessary
for the sole purpose of identifying and analysing flaws and vulnerabilities of

technologies for scrambling and descrambling of information;
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(iii) the inclusion of a component or part for the sole purpose of preventing the
access of minors to inappropriate online content in a technology, product,
service, or device that itself is not prohibited under the measures

implementing sub-paragraph (a)(ii);

(iv) non-infringing good faith activities that are authorised by the owner of a
computer, computer system, or computer network for the sole purpose of
testing, investigating, or correcting the security of that computer, computer

system, or computer network;

(v) non-infringing activities for the sole purpose of identifying and disabling a
capability to carry out undisclosed collection or dissemination of personally
identifying information reflecting the online activities of a natural person in a
way that has no other effect on the ability of any person to gain access to

any work;

(vi) lawfully authorised activities carried out by government employees, agents,
or contractors for law enforcement, intelligence, essential security, or similar

governmental purposes;

(vii) access by a non-profit library, archive, or educational institution to a work,
performance, or phonogram not otherwise available to it, for the sole

purpose of making acquisition decisions; and

(viii) non-infringing uses of a work, performance, or phonogram in a particular
class of works, performances, or phonograms, when an actual or likely
adverse impact on those non-infringing uses is credibly demonstrated in a
legislative or administrative review or proceeding; provided that any such
review or proceeding is conducted at least once every four years from the

date of conclusion of such review or proceeding.

The exceptions to any measures implementing sub-paragraph (a) for the
activities set forth in sub-paragraph (e) may only be applied as follows, and only

to the extent that they do not impair the adequacy of legal protection or the
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effectiveness of legal remedies against the circumvention of effective

technological measures:

(i) any measures implementing sub-paragraph (a)(i) may be subject to

exceptions with respect to each activity set forth in sub-paragraph (e);

(i) any measures implementing sub-paragraph (a)(ii), as they apply to effective
technological measures that control access to a work, performance, or
phonogram, may be subject to exceptions with respect to activities set forth

in sub-paragraph (e)(i), (ii), (iii), (iv), and (vi); and

(iii) any measures implementing sub-paragraph (a)(ii), as they apply to effective
technological measures that protect any copyright, may be subject to
exceptions with respect to the activities set forth in subparagraph (e)(i) and

(vi).
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Korea-US Free Trade Agreement

Article 18.4

7. (@) In order to provide adequate legal protection and effective legal remedies
against the circumvention of effective technological measures that authors,
performers, and producers of phonograms use in connection with the exercise of
their rights and that restrict unauthorized acts in respect of their works,

performances, and phonograms, each Party shall provide that any person who:

(i)  knowingly, or having reasonable grounds to know, circumvents without
authority any effective technological measure that controls access to a

protected work, performance, phonogram, or other subject matter; or

(i) manufactures, imports, distributes, offers to the public, provides, or
otherwise traffics in devices, products, or components, or offers to the

public or provides services, that:

(A) are promoted, advertised, or marketed by that person, or by another person
acting in concert with, and with the knowledge of, that person, for the purpose of

circumvention of any effective technological measure;

(B) have only a limited commercially significant purpose or use other than

to circumvent any effective technological measure; or

(C) are primarily designed, produced, or performed for the purpose of enabling or

facilitating the circumvention of any effective technological measure,
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shall be liable and subject to the remedies set out in Article 18.10.13." Each
Party shall provide for criminal procedures and penalties to be applied when any
person, other than a nonprofit library, archive, educational institution, or public
noncommercial broadcasting entity, is found to have engaged willfully and for
purposes of commercial advantage or private financial gain in any of the
foregoing activities. Such criminal procedures and penalties shall include the
application to such activities of the remedies and authorities listed in
subparagraphs (a), (b), and (e) of Article 18.10.27 as applicable to

infringements, mutatis mutandis.

(b) In implementing subparagraph (a), neither Party shall be obligated to
require that the design of, or the design and selection of parts and components
for, a consumer electronics, telecommunications, or computing product provide
for a response to any particular technological measure, so long as the product

does not otherwise violate any measures implementing subparagraph (a).

(c) Each Party shall provide that a violation of a measure implementing this
paragraph is a separate cause of action, independent of any infringement that

might occur under the Party’s law on copyright and related rights.

(d) Each Party shall confine exceptions and limitations to measures implementing

subparagraph (a) to the following activities, which shall be applied to relevant

measures in accordance with subparagraph (e):"

“In addition, each Party shall provide that any person who, unknowingly and
without reasonable grounds to know, circumvents without authority any effective
technological measure that controls access to a protected work, performance,
phonogram, or other subject matter shall be liable and subject at least to the remedies
set out in subparagraphs (a), (c), and (d) of Article 18.10.13.

" Either Party may request consultations with the other Party to consider how to
address, under subparagraph (d), activities of a similar nature that a Party identifies

after the date this Agreement enters into force.
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noninfringing reverse engineering activities with regard to a lawfully
obtained copy of a computer program, carried out in good faith with respect
to particular elements of that computer program that have not been readily
available to the person engaged in those activities, for the sole purpose of
achieving interoperability of an independently created computer program

with other programs;

noninfringing good faith activities, carried out by an appropriately qualified
researcher who has lawfully obtained a copy, unfixed performance, or
display of a work, performance, or phonogram and who has made a good
faith effort to obtain authorization for such activities, to the extent necessary
for the sole purpose of research consisting of identifying and analyzing
flaws and vulnerabilities of technologies for scrambling and descrambling of

information;

the inclusion of a component or part for the sole purpose of preventing the
access of minors to inappropriate online content in a technology, product,
service, or device that itself is not prohibited under the measures

implementing subparagraph (a)(ii);

noninfringing good faith activities that are authorized by the owner of a
computer, computer system, or computer network for the sole purpose of
testing, investigating, or correcting the security of that computer, computer

system, or computer network;

noninfringing activities for the sole purpose of identifying and disabling a
capability to carry out undisclosed collection or dissemination of personally
identifying information reflecting the online activities of a natural person in a
way that has no other effect on the ability of any person to gain access to

any work;
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lawfully authorized activities carried out by government employees, agents,
or contractors for the purpose of law enforcement, intelligence, essential

security, or similar governmental purposes;

(vii) access by a nonprofit library, archive, or educational institution to a work,

performance, or phonogram not otherwise available to it, for the sole

purpose of making acquisition decisions; and

(viii) noninfringing uses of a work, performance, or phonogram in a particular

(e)

class of works, performances, or phonograms when an actual or likely
adverse impact on those noninfringing uses is demonstrated in a legislative
or administrative proceeding by substantial evidence, provided that any
limitation or exception adopted in reliance on this clause shall have effect for
a renewable period of not more than three years from the date the

proceeding concludes.

The exceptions and limitations to measures implementing subparagraph

(a) for the activities set forth in subparagraph (d) may only be applied as follows,

and only to the extent that they do not impair the adequacy of legal protection or

the effectiveness of legal remedies against the circumvention of effective

technological measures:

(i)

(iif)

Measures implementing subparagraph (a)(i) may be subject to exceptions

and limitations with respect to each activity set forth in subparagraph (d).

Measures implementing subparagraph (a)(ii), as they apply to effective
technological measures that control access to a work, performance, or
phonogram, may be subject to exceptions and limitations with respect to

activities set forth in subparagraph (d)(i), (ii), (iii), (iv), and (vi).

Measures implementing subparagraph (a)(ii), as they apply to effective
technological measures that protect any copyright or any rights related to
copyright, may be subject to exceptions and limitations with respect to

activities set forth in subparagraph (d)(i) and (vi).
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Effective technological measure means any technology, device, or component
that, in the normal course of its operation, controls access to a protected work,
performance, phonogram, or other protected subject matter, or protects any

copyright or any rights related to copyright.
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