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# # 5285978434 : LAWS
KEYWORDS : AUDITORS/ MEASURES / REGULATORY / CONFLICT OF INTEREST /
LISTED COMPANIES

THIWARAK CHAROENSARB: LEGAL MEASURES AND REGULATION OF
AUDITORS OF LISTED COMPANIES. ADVISOR : ASSOC. PROF. SAMRIENG
MEKKRIENGKRAI, 221 pp.

Auditors of listed companies have a role in assuring the confidence to the
financial statement users including shareholders, banks or creditors and investors. To
govern their operations, the legal measures and many organizations have been
established. Monitoring of the performance of auditors in listed companies is more
stringent than the general auditors. Despite the intensive governing has been used, but
the financial certification problems are still occurred. The expression of opinions on the
financial statements from the facts, the failure of audit performance of auditors of listed
companies reflect the imperfection of the governed measures to the performance of
auditors in listed companies. The United States has enacted the Sarbanes - Oxley Act of
2002 to increase the strictness of auditors of listed companies’ regulation and to make
the confidence of investors on capital market. The aims of this thesis are to study the
roles, duties and responsibilities of auditors in listed companies and the causes of the
failure to perform their duties as auditors and to study the adequacy of the regulations
relating to the performance of auditors in listed companies in Thailand.

The study found that the failure in the performance of the auditing duties has
mainly caused by the lack of independence and the existence of conflict of interest.
Therefore, it should have legal measures specificly regulating the independence of those
auditors and have the agencies that are independent from the accounting profession to
make a more stringent regulation of the performance of auditors and audit firms of listed
companies and to make an effective fraud inspection as well as to prevent the occurring

of the lack of independence and the existence of conflict of interest of auditors.

Field of Study : Laws Student’s Signature

Academic Year :_2011 Advisor’s Signature
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% Clause 90 “The need for an independent audit quality review arrangement for all practicing auditors.
Auditors have distinctive responsibilities toward to users of financial statements-including shareholder,
regulators, and the public in general — in ensuring the relevance and reliability of the companies’ financial
statement. Failure to fulfill that responsibility can significantly weaken confidence in the corporate financial
reports and discourage investment. In recent years, Thailand has had no active independent auditor oversight.
Under the current arrangements, the activities relating to auditor quality Review and handling of complaints
against auditors are led by the self-regulatory member’s body Federation and Accounting Professions. Taking in
to account the recent international developments on regulating accountancy profession, it would be appropriate
for the country authorities and stakeholders to support the establishment of an independent audit quality review
arrangement. The establishment of an independent audit review arrangement should not forego the self-
regulatory function of the Federation of Accounting Professions. The Federation of Accounting Professions should
carry out IFAC-recommended disciplinary activities for ensuring that the professional accountants in the country
comply with applicable accounting, auditing, and ethical requirements. In practice, the independent audit review

arrangement would be expected to focus more on the audit quality of public-interest entities.”
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% Section 2-102 “Scop; Certain Security and Other Transactions Excluded From This Article.Unless the
context otherwise requires, this Article applies to transactions in goods; it does not apply to any transaction which
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transaction nor does this Article impair or repeal any statute regulating sales to consumers, farmers or other
specified classes of buyers.”

¥ section 2-721 “Remedies for Fraud.
Remedies for material misrepresentation or fraud include all remedies available under this Article for
non-fraudulent breach. Neither rescission or a claim for rescission of the contract for sale nor rejection or return

of the goods shall bar or be deemed inconsistent with a claim for damages or other remedy.”
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% Sec. 323 “Responsibility of the Auditor

(1) The auditor, his assistant and the legal representative of the auditing firm collaborating in the audit
are obliged to carry out a conscientious and objective audit and to observe secrecy. They may not make
unauthorized use of business or plant secrets which they learned while carrying out their activity. Whoever
unlawfully or negligently violates his obligation id liable to the stock company and, if an associated enterprise
was injured, also liable to pay compensation to the letter for the damage arising therefrom. Several persons are
liable as joint and several debtors.

(2) The liability of persons who acted negligently is limited to five hundred thousand deutsche mark for
each audit. This is also valid when several persons participated in the audit or several acts giving rise to liability
to pay compensation have been committed, and without regard to whether other participants acted intentionally.

(3) The obligation of secrecy obtains if an auditing firm is the auditor of the balance sheet, also
concerning the board of supervisors of the auditing firm.

(4) The liability under these provisions may not be excluded or limited by contract.

(5) Claims based on these provision prescribe in five years.”

“0 Hans, B.S., “Efficient Third Party Liability of Auditors in Tort Law and in Contract Law,” German

Working Papers in Law and Economics Vol. 2004, No.9 (December 2004): 1.
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! Sec. 823 “Liability in damages

(1) A person who, intentionally or negligently, unlawfully injures the life, body, health, freedom, property
or another right of another person is liable to make compensation to the other party for the damage arising from
this.

(2) The same duty is held by a person who commits a breach of a statute that is intended to protect
another person. If, according to the contents of the statute, it may also be breached without fault, then liability to
compensation only exists in the case of fault.”

* Sec. 826 “Intentional damage contrary to public policy

A person who, in a manner contrary to public policy, intentionally inflicts damage on another person is
liable to the other person to make compensation for the damage.”

@ Hans, B.S., “Efficient Third Party Liability of Auditors in Tort Law and in Contract Law,” German

Working Papers in Law and Economics Vol. 2004, No.9 (December 2004): 24.




93

5. The Eighth Company Law Directive of the European Union (European
Sarbanes Oxley)

The Eighth Company Law Directive of the European Union™ vi7a European
Sarbanes Oxley {lungusnentisduldiuangnanningladlull w.e. 2549 Hinuainnig
WeNEINATNIRTg TN AmTUgsTaiag sl uazangUassalulEesteudinineeaniu
dsznaunisresgsnaluanninglsluaziinluniendsainidszinaanigeinilieen
Wizamitynjd Sarbanes Oxley 1ull w.a. 2545 IasaunnglstlFidadiuaaudnAtyang
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* Sarbanes Oxley Compliance Professionals Association (SOXCPA), European Union - 8th Company
Law Directive [online], 9 May 2011. Available from: http://www.8th-company-law-directive.com/8thCompanyLaw.
htm

* Sarbanes Oxley Compliance Professionals Association (SOXCPA), The 8th Company Law Directive
of the European Union (European Sarbanes Oxley) from the Sarbanes Oxley Compliance Professionals
Association (SOXCPA) [online], 12 April2011. Available from: http://www.8th-company-law-directive.com/

° Moizer,P., A review of Europe’s response to audit quality concerns [online], 7 April2011. Available

from: www.eiasm.org/UserFiles/Peter%20Moizer.doc
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19April 2011. Available from: http:/pcacbus.org/Featured/Pages/International.aspx
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* American Institute of Certified Public Accountants (AICPA), ET Section 100 - Independence, Integrity,
and Objectivity[online], 19 April 2011. Available from: http://www.aicpa.org/Research/Standards/CodeofConduct
/Pages/sec100.aspx

*" American Institute of Certified Public Accountants (AICPA), ET Section 200 - General Standards -
Accounting Principles [online], 19 April 2011. Available from: http://www.aicpa.org/Research/Standards/Code
ofConduct/Pages/sec200.aspx

* American Institute of Certified Public Accountants (AICPA), ET Section 300 - Responsibilities to
Clients [online], 19 April 2011. Available from: http://www.aicpa.org/Research/Standards/CodeofConduct/Pages
/sec 300.aspx

% American Institute of Certified Public Accountants (AICPA), ET Section 400 - Responsibilities to
Colleagues [online], 19 April 2011. Available from: http://www.aicpa.org/Research/Standards/CodeofConduct/
Pages/sec 400.aspx

* American Institute of Certified Public Accountants (AICPA), Section 500 - Other Responsibilities and
Practices [online], 19 April 2011. Available from: http://www.aicpa.org/Research/Standards/Codeof Conduct/

Pages/sec500 .aspx
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* Article 29 “Quality assurance systems

1. Each Member State shall ensure that all statutory auditors and audit firms are subject to a system
of quality assurance which meets at least the following criteria:

(a) the quality assurance system shall be organised in such a manner that it is independent of the
reviewed statutory auditors and audit firms and subject to public oversight as provided for in Chapter VIII;

(b) the funding for the quality assurance system shall be secure and free from any possible undue
influence by statutory auditors or audit firms;

(c) the quality assurance system shall have adequate resources;

(d) the persons who carry out quality assurance reviews shall have appropriate professional education
and relevant experience in statutory audit and financial reporting combined with specific training on quality
assurance reviews;

(e) the selection of reviewers for specific quality assurance review assignments shall be effected in
accordance with an objective procedure designed to ensure that there are no conflicts of interest between the
reviewers and the statutory auditor or audit firm under review;

(f) the scope of the quality assurance review, supported by adequate testing of selected audit files,
shall include an assessment of compliance with applicable auditing standards and independence requirements,
of the quantity and quality of resources spent, of the audit fees charged and of the internal quality control system
of the audit firm;

(g) the quality assurance review shall be the subject of a report which shall contain the main
conclusions of the quality assurance review;

(h) quality assurance reviews shall take place at least every six years;

(i) the overall results of the quality assurance system shall be published annually;

(j) recommendations of quality reviews shall be followed up by the statutory auditor or audit firm within a

reasonable period.
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If the recommendations referred to in point (j) are not followed up, the statutory auditor or audit firm
shall, if applicable, be subject to the system of disciplinary actions or penalties referred to in Article 30.

2. The Commission may, in accordance with the procedure referred to in Article 48(2), adopt
implementing measures in order to enhance public confidence in the audit function and to ensure uniform
application of points (a), (b) and (e) to (j) of paragraph 1.”

65

Sarbanes Oxley Compliance Professionals Association (SOXCPA), Quality assurance systems

[online], 17 April 2011.Available from: http://www.8th-company-law-directive.com/Article29.htm
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3. Ultramares Corp. v. Touche, 255 N.Y. 170, 147 N.E. 441 (1931)
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5. In re WorldCom, Inc. ERISA Litig., 354 F. Supp. 2d 423 (S.D.N.Y. 2005)
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L

unilgyaiANiNeadasly Securities Exchange Act of 1934

o

Section10A. “AUDIT REQUIREMENTS.

(a) IN GENERAL.—Each audit required pursuant to this title of the financial statements of
an issuer by a registered public accounting firm shall include, in accordance with
generally accepted auditing standards, as may be modified or supplemented from time
to time by the Commission—

(1) procedures designed to provide reasonable assurance of detecting illegal
acts that would have a direct and material effect on the determination of financial
statement amounts;

(2) procedures designed to identify related party transactions that are material to
the financial statements or otherwise require disclosure therein; and

(3) an evaluation of whether there is substantial doubt about the ability of the
issuer to continue as a going concern during the ensuing fiscal year.

(b) REQUIRED RESPONSE TO AUDIT DISCOVERIES.—

(1) INVESTIGATION AND REPORT TO MANAGEMENT.—If, in the course of
conducting an audit pursuant to this title to which subsection (a) applies, the registered
public accounting firm detects or otherwise becomes aware of information indicating
that an illegal act (whether or not perceived to have a material effect on the financial
statements of the issuer) has or may have occurred, the firm shall, in accordance with
generally accepted auditing standards, as may be modified or sup-plemented from time
to time by the Commission—

(A)(i) determine whether it is likely that an illegal act has occurred; and

(ii) if so, determine and consider the possible effect of the illegal act on the
financial statements of the issuer, in-cluding any contingent monetary effects, such as
fines, penalties, and damages; and

(B) as soon as practicable, inform the appropriate level of the management of
the issuer and assure that the audit committee of the issuer, or the board of directors of

the issuer in the absence of such a committee, is adequately informed with respect to
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illegal acts that have been detected or have otherwise come to the attention of such firm
in the course of t he audit, unless the illegal act is clearly inconsequential.

(2) RESPONSE TO FAILURE TO TAKE REMEDIAL ACTION.—If, after
determining that the audit committee of the board of directors of the issuer, or the board
of directors of the issuer in the absence of an audit committee, is adequately informed
with respect to illegal acts that have been detected or have otherwise come to the
attention of the firm in the course of the audit of such accountant, the registered public
accounting firm concludes that—

(A) the illegal act has a material effect on the financial statements of the issuer;

(B) the senior management has not taken, and the board of directors has not
caused senior management to take, timely and appropriate remedial actions with
respect to the illegal act; and

(C) the failure to take remedial action is reasonably expected to warrant
departure from a standard report of the auditor, when made, or warrant resignation from
the audit engagement; the registered public accounting firm shall, as soon as
practicable, directly report its conclusions to the board of directors.

(3) NOTICE TO COMMISSION; RESPONSE TO FAILURE TO NOTIFY.—An
issuer whose board of directors receives a report under paragraph (2) shall inform the
Commission by notice not later than 1 business day after the receipt of such report and
shall furnish the registered public accounting firm making such report with a copy of the
notice furnished to the Commission. If the registered public accounting firm fails to
receive a copy of the notice before the expiration of the required 1-business-day period,
the registered public accounting firm shall—

(A) resign from the engagement; or

(B) furnish to the Commission a copy of its report (or the documentation of any
oral report given) not later than 1 business day following such failure to receive notice.

(4) REPORT AFTER RESIGNATION.—If a registered public ac-counting firm
resigns from an engagement under paragraph (3)(A), the firm shall, not later than 1

business day following the failure by the issuer to notify the Commission under
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para-graph (3), furnish to the Commission a copy of the report of the firm (or the
documentation of any oral report given).

(c) AUDITOR LIABILITY LIMITATION.—No registered public accounting firm
shall be liable in a private action for any finding, conclusion, or statement expressed in a
report made pursuant to paragraph (3) or (4) of subsection (b), including any rule
promul-gated pursuant thereto.

(d) CIVIL PENALTIES IN CEASE-AND-DESIST PROCEEDINGS.—If the
Commission finds, after notice and opportunity for hearing in a proceeding instituted
pursuant to section 21C, that a registered public accounting firm has willfully violated
paragraph (3) or (4) of subsection (b), the Commission may, in addition to entering an
order under section 21C, impose a civil penalty against the registered public accounting
firm and any other person that the Commission finds was a cause of such violation. The
determination to impose a civil penalty and the amount of the penalty shall be governed
by the standards set forth in section 21B.

(e) PRESERVATION OF EXISTING AUTHORITY.—Except as provided in
subsection (d), nothing in this section shall be held to limit or otherwise affect the
authority of the Commission under this title.

(f) DEFINITIONS.—As used in this section, the term “illegal act” means an act or
omission that violates any law, or any rule or regulation having the force of law. As used
in this section, the term “issuer” means an issuer (as defined in section 3), the securities
of which are registered under section 12, or that is required to file reports pursuant to
section 15(d), or that files or has filed a registration statement that has not yet become
effective under the Securi-ties Act of 1933 (15 U.S.C. 77a et seq.), and that it has not
withdrawn.

(g) PROHIBITED ACTIVITIES.—Except as provided in subsection

(h), it shall be unlawful for a registered public accounting firm (and any
associated person of that firm, to the extent determined appropriate by the Commission)
that performs for any issuer any audit required by this title or the rules of the Commission
under this title or, beginning 180 days after the date of commencement of the operations

of the Public Company Accounting Oversight Board established under section 101 of
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the Sarbanes-Oxley Act of 2002 (in this section referred to as the “Board”), the rules of
the Board, to provide to that issuer, contemporaneously with the audit, any nonaudit
service, including—

(1) bookkeeping or other services related to the accounting records or financial
statements of the audit client;

(2) financial information systems design and implementation;

(3) appraisal or valuation services, fairness opinions, or contribution-in-kind
reports;

(4) actuarial services;

(5) internal audit outsourcing services;

(6) management functions or human resources;

(7) broker or dealer, investment adviser, or investment banking services;

(8) legal services and expert services unrelated to the audit; and

(9) any other service that the Board determines, by regulation, is impermissible.

(h) PREAPPROVAL REQUIRED FOR NON-AUDIT SERVICES.—A registered
public accounting firm may engage in any non-audit service, including tax services, that
is not described in any of paragraphs (1) through (9) of subsection (g) for an audit
client, only if the activity is approved in advance by the audit committee of the issuer, in
accordance with subsection (i).

(i) PREAPPROVAL REQUIREMENTS.—

(1) IN GENERAL —

(A) AUDIT COMMITTEE ACTION.—AIl auditing services (which may entail
providing comfort letters in connection with securities underwritings or statutory audits
required for insurance companies for purposes of State law) and non-audit services,
other than as provided in subparagraph (B), provided to an issuer by the auditor of the
issuer shall be preapproved by the audit committee of the issuer.

(B) DE MINIMIS EXCEPTION.—The preapproval require-ment under
subparagraph (A) is waived with respect to the provision of non-audit services for an

issuer, if—
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(i) the aggregate amount of all such non-audit services provided to the
issuer constitutes not more than 5 percent of the total amount of revenues paid
by the issuer to its auditor during the fiscal year in which the non-audit services
are provided;

(i) such services were not recognized by the issuer at the time of the
engagement to be non-audit services; and

(iii) such services are promptly brought to the attention of the audit
committee of the issuer and approved prior to the completion of the audit by the
audit committee or by 1 or more members of the audit committee who are
members of the board of directors to whom authority to grant such approvals
has been delegated by the audit committee.

(2) DISCLOSURE TO INVESTORS.—Approval by an audit committee of an issuer

under this subsection of a non-audit service to be performed by the auditor of the issuer

shall be disclosed to investors in periodic reports required by section 13(a).

(3) DELEGATION AUTHORITY.—The audit committee of an issuer may delegate

to 1 or more designated members of the audit committee who are independent directors

of the board of directors, the authority to grant preapprovals required by this subsection.

The decisions of any member to whom authority is delegated under this paragraph to

preapprove an activity

(B) DE MINIMIS EXCEPTION.—The preapproval requirement under

subparagraph (A) is waived with respect to the provision of non-audit services for an

issuer, if—

(i) the aggregate amount of all such non-audit services provided to the
issuer constitutes not more than 5 percent of the total amount of revenues paid
by the issuer to its auditor during the fiscal year in which the non-audit services
are provided;

(i) such services were not recognized by the issuer at the time of the
engagement to be non-audit services; and

(iii) such services are promptly brought to the attention of the audit

committee of the issuer and approved prior to the completion of the audit by the
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audit committee or by 1 or more members of the audit committee who are

members of the board of directors to whom authority to grant such approvals

has been delegated by the audit committee.

(2) DISCLOSURE TO INVESTORS.—Approval by an audit committee of an issuer
under this subsection of a non-audit service to be performed by the auditor of the issuer
shall be disclosed to investors in periodic reports required by section 13(a).

(3) DELEGATION AUTHORITY.—The audit committee of an issuer may delegate
to 1 or more designated members of the audit committee who are independent directors
of the board of directors, the authority to grant preapprovals required by this subsection.
The decisions of any member to whom authority is delegated under this paragraph to
preapproved an activity

(A) IN GENERAL.—Effective not later than 270 days after the date of enactment
of this subsection, the Commission shall, by rule, direct the national securities
exchanges and national securities associations to prohibit the listing of any security of
an issuer that is not in compliance with the requirements of any portion of paragraphs
(2) through (6).

(B) OPPORTUNITY TO CURE DEFECTS.—The rules of the Commission under
subparagraph (A) shall provide for appropriate procedures for an issuer to have an
opportunity to cure any defects that would be the basis for a prohibi-tion under
subparagraph (A), before the imposition of such prohibition.

(2) RESPONSIBILITIES RELATING TO REGISTERED PUBLIC ACCOUNTING
FIRMS.—The audit committee of each issuer, in its capacity as a committee of the board
of directors, shall be directly responsible for the appointment, compensation, and
oversight of the work of any registered public accounting firm employed by that issuer
(including resolution of disagreements between management and the auditor regarding
financial reporting) for the purpose of preparing or issuing an audit report or related
work, and each such registered public accounting firm shall report directly to the audit

committee.
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(3) INDEPENDENCE.— (A) IN GENERAL.—Each member of the audit committee
of the issuer shall be a member of the board of directors of the issuer, and shall
otherwise be independent.

(B) CRITERIA.—In order to be considered to be independent for purposes of this
paragraph, a member of anaudit committee of an issuer may not, other than in his or her
capacity as a member of the audit committee, the board of directors, or any other board
committee—

(i) accept any consulting, advisory, or other com-pensatory fee from the
issuer; or
(i) be an affiliated person of the issuer or any subsidiary thereof.

(C) EXEMPTION AUTHORITY.—The Commission may exempt from the
requirements of subparagraph (B) a particular relationship with respect to audit
committee members, as the Commission determines appropriate in light of the
circumstances.

(4) COMPLAINTS.—Each audit committee shall establish procedures for—

(A) the receipt, retention, and treatment of complaints received by the issuer
regarding accounting, internal accounting controls, or auditing matters; and

(B) the confidential, anonymous submission by employees of the issuer of
concerns regarding questionable accounting or auditing matters.

(5) AUTHORITY TO ENGAGE ADVISERS.—Each audit committee shall have the
authority to engage independent counsel and other advisers, as it determines necessary
to carry out its duties.

(6) FUNDING.—Each issuer shall provide for appropriate funding, as determined
by the audit committee, in its capacity as a committee of the board of directors, for
payment of com-pensation—

(A) to the registered public accounting firm employed by the issuer for the
purpose of rendering or issuing an audit report; and

(B) to any advisers employed by the audit committee under paragraph (5).”
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Section 18.

“(@a) Any person who shall make or cause to be made any statement in any
application, report, or document filed pursuant to this title or any rule or regulation
thereunder or any undertaking contained in a registration statement as provided in
subsection (d) of section 15 of this title, which statement was at the time and in the light
of the circumstances under which it was made false or misleading with respect to any
material fact, shall be liable to any person (not knowing that such statement was false or
misleading) who, in reliance upon such statement shall have purchased or sold a
security at a price which was affected by such statement, for damages caused by such
reliance, unless the person sued shall prove that he acted in good faith and had no
knowledge that such statement was false or misleading. A person seeking to enforce
such liability may sue at law or in equity in any court of competent jurisdiction. In any
such suit the court may, in its discretion, require an undertaking for the payment of the
costs of such suit, and assess reasonable costs, including reasonable attorneys’ fees,
against either party litigant.

(b) Every person who becomes liable to make payment under this section may
recover contribution as in cases of contract from any person who, if joined in the original
suit, would have been liable to make the same payment.

(c) No action shall be maintained to enforce any liability created under this section
unless brought within one year after the discovery of the facts constituting the cause of

action and within three years after such cause of action accrued. *
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Section 101 “ESTABLISHMENT; ADMINISTRATIVE PROVISIONS.
(a) ESTABLISHMENT OF BOARD.—There is established the Public Company
Accounting Oversight Board, to oversee the audit of public companies that are subject
to the securities laws, and related matters, in order to protect the interests of investors
and further the public interest in the preparation of informative, accurate, and
independent audit reports for companies the securities of which are sold to, and held by
and for, public investors. The Board shall be a body corporate, operate as a nonprofit
corporation, and have succession until dissolved by an Act of Congress.
(b) STATUS.—The Board shall not be an agency or establishment of the United States
Government and, except as otherwise provided in this Act, shall be subject to, and have
all the powers conferred upon a nonprofit corporation by, the District of Columbia
Nonprofit Corporation Act. No member or person employed by, or agent for, the Board
shall be deemed to be an officer or employee of or agent for the Federal Government by
reason of such service.
(c) DUTIES OF THE BOARD.—The Board shall, subject to action by the Commission
under section 107, and once a determination is made by the Commission under
subsection (d) of this section—
(1) register public accounting firms that prepare audit reports for issuers, in
accordance with section 102;
(2) establish or adopt, or both, by rule, auditing, quality control, ethics,
independence, and other standards relating to the preparation of audit reports
for issuers, in accordance with section 103;
(3) conduct inspections of registered public accounting firms, in accordance
with section 104 and the rules of the Board;
(4) conduct investigations and disciplinary proceedings concerning, and impose
appropriate sanctions where justified upon, registered public accounting firms

and associated persons of such firms, in accordance with section 105;
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(5) perform such other duties or functions as the Board (or the Commission, by
rule or order) determines are necessary or appropriate to promote high
professional standards among, and improve the quality of audit services offered
by, registered public accounting firms and associated persons thereof, or
otherwise to carry out this Act, in order to protect investors, or to further the
public interest;
(6) enforce compliance with this Act, the rules of the Board, professional
standards, and the securities laws relating to the preparation and issuance of
audit reports and the obligations and liabilities of accountants with respect
thereto, by registered public accounting firms and associated persons thereof;
and
(7) set the budget and manage the operations of the Board and the staff of the
Board.
(d) COMMISSION DETERMINATION.—The members of the Board shall take such action
(including hiring of staff, proposal of rules, and adoption of initial and transitional
auditing and other professional standards) as may be necessary or appropriate to
enable the Commission to determine, not later than 270 days after the date of enactment
of this Act, that the Board is so organized and has the capacity to carry out the
requirements of this title, and to enforce compliance with this title by registered public
accounting firms and associated persons thereof. The Commission shall be responsible,
prior to the appointment of the Board, for the planning for the establishment and
administrative transition to the Board’s operation.
(e) BOARD MEMBERSHIP.—
(1) COMPOSITION.—The Board shall have 5 members, appointed from among
prominent individuals of integrity and reputation who have a demonstrated
commitment to the interests of investors and the public, and an understanding of
the responsibilities for and nature of the financial disclosures required of issuers
under the securities laws and the obligations of accountants with respect to the

preparation and issuance of audit reports with respect to such disclosures.
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(2) LIMITATION.—Two members, and only 2 members, of the Board shall be or
have been certified public accountants pursuant to the laws of 1 or more States,
provided that, if 1 of those 2 members is the chairperson, he or she may not
have been a practicing certified public accountant for at least 5 years

prior to his or her appointment to the Board.”

Section 103. “ AUDITING, QUALITY CONTROL, AND INDEPENDENCE
STANDARDSAND RULES.
(a) AUDITING, QUALITY CONTROL, AND ETHICS STANDARDS.—

(1) IN GENERAL.—The Board shall, by rule, establish, including, to the extent it
determines appropriate, through adoption of standards proposed by 1 or more
professional groups of accountants designated pursuant to paragraph (3)(A) or advisory
groups convened pursuant to paragraph (4), and amend or otherwise modify or alter,
such auditing and related attestation standards, such quality control standards, and
such ethics standards to be used by registered public accounting firms in the
preparation and issuance of audit reports, as required by this Act or the rules of the
Commission, or as may be necessary or appropriate in the public interest or for the
protection of investors.

(2) RULE REQUIREMENTS.—In carrying out paragraph (1), the Board—

(A) shall include in the auditing standards that it adopts, requirements that each

registered public accounting firm shall—

(i) prepare, and maintain for a period of not less than 7 years, audit
work papers, and other information related to any audit report, in sufficient detail

to support the conclusions reached in such report”

Section 104. INSPECTIONS OF REGISTERED PUBLIC ACCOUNTING FIRMS.

(@) IN GENERAL.—The Board shall conduct a continuing program of inspections to
assess the degree of compliance of each registered public accounting firm and
associated persons of that firm with this Act, the rules of the Board, the rules of the
Commission, or professional standards, in connection with its performance of audits,

issuance of audit reports, and related matters involving issuers.
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(b) INSPECTION FREQUENCY.—

(1) IN GENERAL.—Subject to paragraph (2), inspections required by this
section shall be conducted—

(A) annually with respect to each registered public accounting firm that regularly

provides audit reports for more than 100 issuers; and

(B) not less frequently than once every 3 years with respect to each registered

public accounting firm that regularly provides audit reports for 100 or fewer

issuers.

(2) ADJUSTMENTS TO SCHEDULES.—The Board may, by rule, adjust the
inspection schedules set under paragraph (1) if the Board finds that different inspection
schedules are consistent with the purposes of this Act, the public interest, and the
protection of investors. The Board may conduct special inspections at the request of the
Commission or upon its own motion.

(c) PROCEDURES.—The Board shall, in each inspection under this section, and in
accordance with its rules for such inspections—

(1) identify any act or practice or omission to act by the registered public
accounting firm, or by any associated person thereof, revealed by such inspection that
may be in violation of this Act, the rules of the Board, the rules of the Commission, the
firm’s own quality control policies, or professional standards;

(2) report any such act, practice, or omission, if appropriate, to the Commission
and each appropriate State regulatory authority; and

(3) begin a formal investigation or take disciplinary action, if appropriate, with
respect to any such violation, in accordance with this Act and the rules of the Board.

(d) CONDUCT OF INSPECTIONS.—In conducting an inspection of a registered public
accounting firm under this section, the Board shall—

(1) inspect and review selected audit and review engagements of the firm (which
may include audit engagements that are the subject of ongoing litigation or other
controversy between the firm and 1 or more third parties), performed at various offices

and by various associated persons of the firm, as selected by the Board;
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(2) evaluate the sufficiency of the quality control system of the firm, and the
manner of the documentation and communication of that system by the firm; and

(3) perform such other testing of the audit, supervisory, and quality control
procedures of the firm as are necessary or appropriate in light of the purpose of the
inspection and the responsibilities of the Board.
(e) RECORD RETENTION.—The rules of the Board may require the retention by
registered public accounting firms for inspection purposes of records whose retention is
not otherwise required by section 103 or the rules issued there under.
(f) PROCEDURES FOR REVIEW.—The rules of the Board shall provide a procedure for
the review of and response to a draft inspection report by the registered public
accounting firm under inspection. The Board shall take such action with respect to such
response as it considers appropriate (including revising the draft report or continuing or
supplementing its inspection activities before issuing a final report), but the text of any
such response, appropriately redacted to protect information reasonably identified by
the accounting firm as confidential, shall be attached to and made part of the inspection
report.
(g) REPORT.—A written report of the findings of the Board for each inspection under this
section, subject to subsection (h), shall be—

(1) transmitted, in appropriate detail, to the Commission and each appropriate
State regulatory authority, accompanied by any letter or comments by the Board or the
inspector, and any letter of response from the registered public accounting firm; and

(2) made available in appropriate detail to the public (subject to section
105(b)(5)(A), and to the protection of such confidential and proprietary information as
the Board may determine to be appropriate, or as may be required by law), except that
no portions of the inspection report that deal with criticisms of or potential defects in the
quality control systems of the firm under inspection shall be made public if those
criticisms or defects are addressed by the firm, to the satisfaction of the Board, not later
than 12 months after the date of the inspection report.

(h) INTERIM COMMISSION REVIEW.—
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(1) REVIEWABLE MATTERS.—A registered public accounting firm may seek
review by the Commission, pursuant to such rules as the Commission shall promulgate,
if the firm—

(A) has provided the Board with a response, pursuant to rules issued by the

Board under subsection (f), to the substance of particular items in a draft

inspection report, and disagrees with the assessments contained in any final

report prepared by the Board following such response; or

(B) disagrees with the determination of the Board that criticisms or defects

identified in an inspection report have not been addressed to the satisfaction of

the Board within 12 months of the date of the inspection report, for purposes of

subsection (g)(2).

(2) TREATMENT OF REVIEW.—Any decision of the Commission with respect to a
review under paragraph (1) shall not be reviewable under section 25 of the Securities
Exchange Act of 1934 (15 U.S.C. 78y), or deemed to be “final agency action” for
purposes of section 704 of title 5, United States Code.

(3) TIMING.—Review under paragraph (1) may be sought during the 30-day
period following the date of the event giving rise to the review under subparagraph (A)

or (B) of paragraph (1).”

Section 106. “FOREIGN PUBLIC ACCOUNTING FIRMS.
(a) APPLICABILITY TO CERTAIN FOREIGN FIRMS.—

(1) IN GENERAL.—Any foreign public accounting firm that prepares or furnishes
an audit report with respect to any issuer, shall be subject to this Act and the rules of the
Board and the Commission issued under this Act, in the same manner and to the same
extent as a public accounting firm that is organized and operates under the laws of the
United States or any State, except that registration pursuant to section 102 shall not by
itself provide a basis for subjecting such a foreign public accounting firm to the
jurisdiction of the Federal or State courts, other than with respect to controversies

between such firms and the Board.
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(2) BOARD AUTHORITY.—The Board may, by rule, determine that a foreign
public accounting firm (or a class of such firms) that does not issue audit reports
nonetheless plays such a substantial role in the preparation and furnishing of such
reports for particular issuers, that it is necessary or appropriate, in light of the purposes
of this Act and in the public interest or for the protection of investors, that such firm (or
class of firms) should be treated as a public accounting firm (or firms) for purposes of
registration under, and oversight by the Board in accordance with, this title.

(b) PRODUCTION OF AUDIT WORKPAPERS.—

(1) CONSENT BY FOREIGN FIRMS.—If a foreign public accounting firm issues
an opinion or otherwise performs material services upon which a registered public
accounting firm relies in issuing all or part of any audit report or any opinion contained in
an audit report, that foreign public accounting firm shall be deemed to have
consented—

(A) to produce its audit workpapers for the Board or the Commission in

connection with any investigation by either body with respect to that audit report;

and

(B) to be subject to the jurisdiction of the courts of the United States for

purposes of enforcement of any request for production of such workpapers.

(2) CONSENT BY DOMESTIC FIRMS.—A registered public accounting firm that
relies upon the opinion of a foreign public accounting firm, as described in paragraph
(1), shall bedeemed—

(A) to have consented to supplying the audit work papers of that foreign public

accounting firm in

response to a request for production by the Board or the Commission; and

(B) to have secured the agreement of that foreign public accounting firm to such

production, as a condition of its reliance on the opinion of that foreign public

accounting firm.
(c) EXEMPTION AUTHORITY.—The Commission, and the Board, subject to the approval
of the Commission, may, by rule, regulation, or order, and as the Commission (or Board)

determines necessary or appropriate in the public interest or for the protection of
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investors, either unconditionally or upon specified terms and conditions exempt any
foreign public accounting firm, or any class of such firms, from any provision of this Act
or the rules of the Board or the Commission issued under this Act.

(d) DEFINITION.—In this section, the term “foreign public accounting firm” means a
public accounting firm that is organized and operates under the laws of a foreign

government or political subdivision thereof.”

Section 201. SERVICES OUTSIDE THE SCOPE OF PRACTICE OF AUDITORS.

(a) PROHIBITED ACTIVITIES.—Section 10A of the Securities Exchange Act of 1934 (15
U.S.C. 78j-1) is amended by adding at the end the following:

“(g) PROHIBITED ACTIVITIES.—Except as provided in subsection (h), it shall be
unlawful for a registered public accounting firm (and any associated person of that firm,
to the extent determined appropriate by the Commission) that performs for any issuer
any audit required by this title or the rules of the Commission under this title or,
beginning 180 days after the date of commencement of the operations of the Public
Company Accounting Oversight Board established under section 101 of the Sarbanes-
Oxley Act of 2002 (in this section referred to as the ‘Board’), the rules of the Board, to
provide to that issuer, contemporaneously with the audit, any non-audit service,
including—

(1) bookkeeping or other services related to the accounting records or financial
statements of the audit client;

(2) financial information systems design and implementation;

(3) appraisal or valuation services, fairness opinions, or contribution-in-kind reports;

(4) actuarial services;

(5) internal audit outsourcing services;

(6) management functions or human resources;

(7) broker or dealer, investment adviser, or investment banking services;

(8) legal services and expert services unrelated to the audit; and

(9) any other service that the Board determines, by regulation, is impermissible.”
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Section 203. “AUDIT PARTNER ROTATION.

Section 10A of the Securities Exchange Act of 1934 (15 U.S.C.78j-1), as
amended by this Act, is amended by adding at the end the following:

“(j) AUDIT PARTNER ROTATION.—It shall be unlawful for a registered public
accounting firm to provide audit services to an issuer if the lead (or coordinating) audit
partner (having primary responsibility for the audit), or the audit partner responsible for
reviewing the audit, has performed audit services for that issuer in each of the 5

"o

previous fiscal years of that issuer.”.

Section 204. AUDITOR REPORTS TO AUDIT COMMITTEES.

Section 10A of the Securities Exchange Act of 1934 (15 U.S.C. 78j-1), as amended by
this Act, is amended by adding at the end the following:

“(k) REPORTS TO AUDIT COMMITTEES.—Each registered public accounting firm that
performs for any issuer any audit required by this title shall timely report to the audit
committee of the issuer—

“(1) all critical accounting policies and practices to be used;

“(2) all alternative treatments of financial information within generally accepted
accounting principles that have been discussed with management officials of the issuer,
ramifications of the use of such alternative disclosures and treatments, and the
treatment preferred by the registered public accounting firm; and

“(3) other material written communications between the registered public
accounting firm and the management of the issuer, such as any management letter or

schedule of unadjusted differences.”.

Section. 206. “CONFLICTS OF INTEREST. Section 10A of the Securities Exchange Act
of 1934 (15 U.S.C. 78j-1), as amended by this Act, is amended by adding at the end the
following:

“(I) CONFLICTS OF INTEREST.—It shall be unlawful for a registered public accounting
firm to perform for an issuer any audit service required by this title, if a chief executive
officer, controller, chief financial officer, chief accounting officer, or any person serving

in an equivalent position for the issuer, was employed by that registered independent
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public accounting firm and participated in any capacity in the audit of that issuer during

the 1-year period preceding the date of the initiation of the audit.”.

Section 401. “DISCLOSURES IN PERIODIC REPORTS.

(a) DISCLOSURES REQUIRED.—Section 13 of the Securities Exchange Act of 1934 (15
U.S.C. 78m) is amended by adding at the end the following:

“(i) ACCURACY OF FINANCIAL REPORTS.—Each financial report that contains financial
statements, and that is required to be prepared in accordance with (or reconciled to)
generally accepted accounting principles under this title and filed with the Commission
shall reflect all material correcting adjustments that have been identified by a registered
public accounting firm in accordance with generally accepted accounting principles
and the rules and regulations of the Commission.

(j) OFF-BALANCE SHEET TRANSACTIONS.—Not later than 180 days after the date of
enactment of the Sarbanes-Oxley Act of 2002, the Commission shall issue final rules
providing that each annual and quarterly financial report required to be filed with the
Commission shall disclose all material off-balance sheet transactions,

arrangements, obligations (including contingent obligations), and other relationships of
the issuer with unconsolidated entities or other persons, that may have a material current
or future effect on financial condition, changes in financial condition, results of
operations, liquidity, capital expenditures, capital resources, or significant components

of revenues or expenses. .

Section 404. “MANAGEMENT ASSESSMENT OF INTERNAL CONTROLS.
(a) RULES REQUIRED.—The Commission shall prescribe rules requiring each annual
report required by section 13(a) or 15(d) of the Securities Exchange Act of 1934 (15
U.S.C. 78m or 780(d)) to contain an internal control report, which shall—

(1) state the responsibility of management for establishing and maintaining an
adequate internal control structure and procedures for financial reporting; and

(2) contain an assessment, as of the end of the most recent fiscal year of the
issuer, of the effectiveness of the internal control structure and procedures of the issuer

for financial reporting.
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(b) INTERNAL CONTROL EVALUATION AND REPORTING.—With respect to the internal
control assessment required by subsection (a), each registered public accounting firm
that prepares or issues the audit report for the issuer shall attest to, and report on, the
assessment made by the management of the issuer. An attestation made under this
subsection shall be made in accordance with standards for attestation engagements
issued or adopted by the Board. Any such attestation shall not be the subject of a

separate engagement.”
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Section 1 Wirtschaftsprifer and Wirtschaftsprifungsgesellschaften

“(1) Wirtschaftspriifer [German public accountants] (members of the profession) are
persons who are officially appointed as such. The appointment is subject to proof of
personal and professional qualification in admission and state examination procedures.
(2) Wirtschaftspriufer practice a [so-called] liberal profession. The practice is non-
commercial.

(3) Wirtschaftsprufungsgesellschaften [German public audit firms] must be licensed.

Licensingrequires proof that the audit firm is run by Wirtschaftsprifer responsibly”

Section 2 Scope of Practice
“(1) It is the professional duty of Wirtschaftspriufer to carry out business examinations,
especially those involving audits of annual financial statements of business enterprises,
and to issue an auditor's opinion on the conduct of the audit and the findings.
(2) Wirtschaftsprufer are authorized to advise and represent their clients in tax matters in
accordance with existing regulations.
(3) Wirtschaftsprifer are furthermore authorized,

1. to act officially as experts in the field of business management, under
reference to their professional oath,

2. to advise on business matters and preserve third-party interests,

3. to act as trustees.”

Section 5 Examination Unit, Legal Protection

“(1) The Wirtschaftspriiferkammer establishes an "Examination Unit for the Professional
Examination at the Wirtschaftspriiferkammer" (Examination Unit) to administer the duties
specified in Part Two and Part Nine of this act regarding the admission and state
examination procedure.

(2) The Examination Unit is an independent administrative body at the

Wirtschaftspriuferkammer. The Examination Unit is headed up by one person, who must
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have qualifications for a judgeship (Head of Examination Unit). 3The Examination Unit is
autonomous in the fulfilment of its duties.

(3) The Examination Unit can involve the state regional offices of the
Wirtschaftspriferkammer in carrying out its duties.

(4) The Examination Unit supports the Task Commission, Examination Board and the
Commission for Appeals.

(5) The Commission for Appeals makes judgments on appeals against decisions within

the scope of the admission and examination procedure.”

Section 27 Legal Form

“(1) Incorporated companies, European companies (SE), associations limited by shares,
limited liability companies, general partnerships, limited commercial partnerships and
other partnerships can be recognized as Wirtschaftsprifungsgesellschaften according
to the regulations stated in this section.

(2) General partnerships and limited commercial partnerships can be recognized as
Wirtschaftspriufungsgesellschaften if they are listed as trading partnerships in the

commercial register on the basis of their fiduciary activities.”

Section 28 Requirements for Licensing

“(1) The requirement for licensing is that the majority of members of the management
board, the managers, the personally liable partners, the managing directors or the
partners (legal representatives) be members of the profession in Germany or auditors
accredited in another member state of the European Union or treaty nation in the
European  Economic  Area. Personally liable partners can also be
Wirtschaftsprifungsgesellschaften in Germany or audit firms accredited in another
member state of the European Union or treaty nation in the European Economic Area. If
a company has only two legal representatives, one of them must be a Wirtschaftsprifer
from Germany or an auditor accredited in another member state of the European Union
or treaty nation in the European Economic Area. 4At least one of the persons or firms in

Items 1 to 3 must be domiciled at the headquarters of the company.”
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Section 33 Expiration of Licensing
“(1) Licensing expires after
1. dissolution of the firm,
2. waiver of licensing.
(2) Waiver is to be declared in writing to the Wirtschaftsprifferkammer. The
Wirtschaftspriferkammer is to be notified immediately in case a licensed company is

dissolved.”

Section 34 Withdrawal and Revocation of Licensing
“(1) Licensing is to be withdrawn or revoked if

1. the appointment of a person to the management board, the position as
manager, personally liable partner or partner has been withdrawn or revoked, unless
every authority to represent the company and execute business has been immediately
withdrawn or revoked,

2. if facts become known that would have resulted in licensing being refused or
if the requirements for recognizing the company, also based on § 54 Section 1, are
subsequently no longer met, unless the company creates the conditions that are in
compliance with the law within a reasonable period to be determined by the
Wirtschaftspriferkammer, which is a maximum of two years in case the requirements in
§ 28 Section 2 Sentence 3 and Section 3 Sentence 2 are no longer met; the period must
be a minimum of five years in case the requirements in § 28 Section 4 are not met due to
a case of inheritance,

3. a member of the management board, a manager, a personally liable partner
or general partner has been excluded from the profession by final disciplinary judgment
or one of the persons named in § 28 Section 2 Sentences 1, 2 and Section 3 has been
denied recognition as a suitable person to represent and manage a
Wirtschaftsprufungsgesellschaft, unless the Wirtschaftsprufungsgesellschaft can prove
to the Wirtschaftspriferkammer that every representation and management authority of

the convicted person has been immediately withdrawn or revoked.
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(2) Licensing is to be revoked if the company is in a state of financial collapse, unless

this does not harm the interests of clients and other third parties.

(3) The Wirtschaftspriiferkammer shall decide on the withdrawal and revocation of

licensing.”

Section 57 Functions of the Wirtschaftspriferkammer

“(1) The Wirtschaftspruferkammer fulfils its statutory functions; it is to uphold the

interests of all of its members and to supervise the fulfilment of all professional duties.

(2) In particular, it is the responsibility of the Wirtschaftspriferkammer:

duties,

1. to advise and instruct the members in questions concerning professional

2. upon request, to mediate conflicts amongst members,

3. upon request, to mediate conflicts between members and their clients,

4. to oversee members’ compliance with their duties and to exercise the right to
reprimand them,

5. (Repealed),
6. in all matters pertaining to members collectively, to bring forth the views of the
Wirtschaftspriferkammer vis-a-vis the competent courts, authorities and
organizations,

7. to submit professional opinions as requested by a court or an administrative
agency or an entity involved in the legislative process at national or state level,

8. to assume the tasks in the areas assigned to it by law in the field of
occupational training,

9. (Repealed),

10. to promote the ongoing training of members and the education of future
members of the profession,

11. to submit proposals for honorary associate judges of the disciplinary courts
to the State Departments of Justice and the Federal Ministry of Justice,

12. to maintain the public reqgister,
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13. to establish pension schemes for Wirtschaftsprifer and vereidigte
Buchprufer and their surviving dependents,

14. to maintain a quality assurance system,

15. to appoint Wirtschaftsprufer as well as vereidigte Buchprifer, to license
Wirtschaftspriufungsgesellschaften and Buchprifungsgesellschaften and to
withdraw or revoke licensing,

16. to create and maintain an independent Examination Unit,

17. to carry out the statutory responsibilities conferred upon it as a professional

chamber within the scope of the prevention of money laundering.”

Section 66a Auditor Oversight

“(1) The "Commission for the Oversight of Auditors in Germany" (Auditor Oversight
Commission) performs a public professional oversight function over the
Wirtschaftspruferkammer, as far as it fulfils tasks according to § 4 Section 1 Sentence 1
for which it is responsible towards members of the profession and firms that are
authorized to carry out statutory audits and those that carry out statutory audits without
being authorized to do so; § 61a Sentence 4 shall remain unaffected. Prior to issuing
regulations regarding professional practice (§ 57 Section 3, § 57c), the
Wirtschaftspriferkammer is to seek the opinion of the Auditor Oversight Commission
and present them to the Federal Ministry of EConomics and Technology.

(2) The Auditor Oversight Commission comprises at least six and a maximum of ten
honorary members. Prior to their appointment, the members may not have been
individual members of the Wirtschaftspruferkammer in the past five years. In particular,
they shall be employed or shall have been employed in the field of accounting, finance,
economics, academia or jurisdiction. The members of the Auditor Oversight Commission
are appointed by the Federal Ministry of Economics and Technology for a period of four
years; premature recall by the Federal Ministry of Economics and Technology is
possible in well-founded exceptions. Members of Auditor Oversight Commission elect a
chairman and a deputy chairman. 6Members of the Auditor Oversight Commission are

independent of the Wirtschaftspriferkammer and are not bound by instructions.
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(3) The Auditor Oversight Commission oversees the Wirtschaftspriferkammer to ensure
that it fulfils the tasks named in Section 1 Sentence 1 in an appropriate, adequate and
commensurate manner. For this purpose, the Auditor Oversight Commission participates
in meetings of the Wirtschaftspriferkammer and has the right to request information and
access to documents. The Auditor Oversight Commission may take part in quality
assurance reviews. The Auditor Oversight Commission can instruct the
Wirtschaftspruferkammer to carry out disciplinary investigations according to § 61a
Sentence 2 No. 2 where there are reports of breaches of professional duties, in case of
inquiries within the scope of collaboration according to Section 8 and 9 and randomly
without indication of misconduct according to § 61a Sentence 2 No. 2. The Auditor
Oversight Commission may take part in investigations of the Wirtschaftsprtferkammer.
(4) The Auditor Oversight Commission can return decisions of the
Wirtschaftspruferkammer, citing reasons why they should be reevaluated (second
evaluation); it can, in cases where the Wirtschaftspriifferkammer does not correct its
decision, overrule the decision of the Wirtschaftspriferkammer and issue instructions
(ultimate decision). The Wirtschaftspriferkammer is obliged to conclude the matter by
following the instructions. If the Wirtschaftspruferkammer considers the instructions to be
unlawful, it submits the case to the Federal Ministry of Economics and Technology.

(5) The Wirtschaftspriferkammer is obliged, upon request of the Auditor Oversight
Commission on a case-by-case basis or on its own accord, based on general criteria set
down by the Auditor Oversight Commission, to report in a timely and adequate manner
on individual, oversight-related matters, once the facts of the case have been
ascertained. A matter is considered relevant for oversight when it has been finalized by
the Wirtschaftspriferkammer and a decision with immediate legal effect is to be made.
Direct or indirect relevance to the statutory audit engagement is not necessary.

(6) The Auditor Oversight Commission provides rules of procedure, the adoption and
amendment of which requires approval by the Federal Ministry of Economics and
Technology. In addition to the criteria according to Section 5 Sentence 1, the rules of
procedure may particularly include the creation of committees with decision-making

powers. The Auditor Oversight Commission and the committees reach their decisions



218

with a simple majority; § 59a applies mutatis mutandis. The Auditor Oversight
Commission and its committees may turn to the Wirtschaftspriferkammer for assistance
in fulfilling its duties. The Auditor Oversight Commission publishes an annual work
program and activity report.

(7) Costs incurred by the Auditor Oversight Commission are to borne by the
Wirtschaftspriferkammer.

(8) With respect to the tasks named in Section 1 Sentence 1, the Auditor Oversight
Commission collaborates with competent authorities in member states of the European
Union, to the extent that this is required on a case-by-case basis to perform the
competent authority’s duties. § 57 Section 6 Sentence 2 to 4 shall apply mutatis
mutandis.

(9) If the Auditor Oversight Commission receives concrete indication that a member of
the profession from another country has violated law of the European Community on
statutory audits of annual accounts and consolidated accounts, it will inform the
competent authority in that other member country. If the Auditor Oversight Commission
likewise receives indications from the competent authority of another member state
regarding German members of the profession, the Auditor Oversight Commission shall
take appropriate action and may inform the competent authority of the other member
state of the outcome. Furthermore, the competent authority of another member state
may make a request via the Auditor Oversight Commission that the
Wirtschaftspriferkammer launch an investigation within the scope of § 61a Sentence 2,
in which representatives of the competent authority may participate if they are sworn to
confidentiality. § 57 Section 7 Sentences 2 to 4 apply mutatis mutandis.

(10) The Auditor Oversight Commission collaborates with the competent authorities in
other countries than those named in Section 8 Sentence 1, to the extent that this is
necessary on a case-by-case basis for the competent authority to carry out its tasks or if
these authorities have requested that special inspections or investigations be launched.
§ 57 Section 6 Sentence 2 to 4 apply mutatis mutandis.

(11) § 57 Section 9 applies mutatis mutandis. In derogation of § 57 Section 9 Sentence

5 members of the profession and Wirtschaftsprifungsgesellschaften under the
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requirements of § 57 Section 9 Sentences 1 to 4 may provide audit working papers and
other documents directly to these competent authorities at the request of other
responsible authorities if they have informed the Auditor Oversight Commission about
the inquiry and the conditions specified in § 57 Section 9 Sentence 5 have been

fulfilled.”
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Section 30 “Appointment of the Supervisory Board, the Management and the External
Auditors

(1) The founders shall appoint the first supervisory board of the company and the
external auditors for the first full or partial fiscal year. Such appointments shall be made
in the form of a notarial deed.

(2) The provisions governing the appointment of employee representatives to the
supervisory board shall not apply to the composition and the appointment of the first
supervisory board.

(3) The members of the first supervisory board may not be appointed beyond the
adjournment of the shareholders’ meeting that is to resolve approval of the acts of
management in respect of the first full or partial fiscal year. The management board
shall, within a reasonable time prior to the expiration of the term of office of the first
supervisory board, announce which statutory provisions in its opinion govern the
composition of the successor supervisory board; §§ 96 to 99 shall apply.

(4) The supervisory board shall appoint the first management board.”

Section 119 “Rights of the Shareholders’ Meeting

4. the appointment of the auditor”
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