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PUNYAWEE PRACHUABLARB : THE APPLICATION OF TRADITION AND
CULTURE ON THE CRIMINAL LIABILITY.

ADVISOR : PROF. KANAPHON CHANHOM, Ph.D., 158 pp.

In the field of sociology and anthropology, tradition and culture are
human’s ways of life which are learned from the society as enculturation. They
are human’s behavior patterns, including the thought of criminal action. Therefore
tradition and culture are one of the factors on which the court should take into
consideration for judging defendant’s criminal liability and punishment.

Since the year 2451 B.E,, after the promulgation of the Penal Code of
R.S.127 (1908) until the promulgation of the present Criminal Code, although
there are not any provisions in the Criminal Code on application of tradition and
culture in the criminal cases, the Supreme Court applies tradition and culture as
one of the factors in the criminal adjudication. This application is only for the
benefit of defendant, according to the doctrine that no crime no punishment
without law (nullum crimen, nulla poena sine lege), for example lack of criminal
intent, mistake of fact, exception, mitigation and other reliefs.

Compared with other countries, the Supreme Court applies tradition and
culture in various aspects. Some suggestions are that the court should ensure the
subculture, in other words, tradition and culture of foreigners, indigenous people
and minorities. Also the court should apply tradition and culture in mala in se
cases and in mala prohibita cases. However, the level of application of tradition
and culture in criminal cases should be based on discretion of the court in each
case, comparing the seriousness of the offense with tradition and culture
concerned. At last the court should be urged to apply tradition and culture as
one of the factors in the criminal adjudication in accordance with the field of

sociology and anthropology.
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§ 211 Murder under specific aggravating circumstances

(1) Whosoever commits murder under the conditions of this provision shall be liable to
imprisonment for life.

(2) A murderer under this provision is any person who kills a person for pleasure, for
sexual gratification, out of greed or otherwise base motives, by stealth or cruelly or by means that pose a
danger to the public or in order to facilitate or to cover up another offence.
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Michael Bohlander, ed., Principle of German Criminal Law (Oxford: Hart Publishing,

2009), p.190.
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Bohlander, ed., The German Criminal Code: A modern English translation, p.159.

§ 240 Using threats or force to cause a person to do, suffer or omit an act
(1) Whosoever unlawfully with force or threat of serious harm causes a person to commit,

suffer or omit an act shall be liable to imprisonment of not more than three years or a fine.
(2) The act shall be unlawful if the use of force or the threat of harm is deemed

inappropriate for the purpose of achieving the desired outcome.

(3) The attempt shall be punishable.
(4) In especially serious cases the penalty shall be imprisonment from six months to five

years. An especially serious case typically occurs if the offender
1. causes another person to engage in sexual activity or to enter into marriage;

2. causes a pregnant woman to terminate the pregnancy; or
3. abuses his powers or position as a public official.

@
Bohlander, ed., Principle of German Criminal Law, p.211.
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Bohlander, ed., The German Criminal Code: A modern English translation, p.41.

§ 17 Mistake of law
If at the time of the commission of the offence the offender lacks the awareness that he

is acting unlawfully, he shall be deemed to have acted without suilt if the mistake was unavoidable. If the

mistake was avoidable, the sentence may be mitigated pursuant to § 49(1).
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