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Graw-Hill, 1992), p. 28.
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% 706.00 Trades for Customers, CBOT Regulation “Where a Clearing Member
makes a futures or options trade for a customer (member or non-member) and the trade
is cleared through the Clearing Services Provider, the Clearing Services Provider
becomes the principal who is liable to the customer and to whom the customer is liable,

subject to the following: (a) the trade shall remain subject to the rules, policies and
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procedures of the Exchange and, as applicable, the Clearing Services Provider; (b) the
trade may be offset against other trades of the Clearing Member as provided in
Rule 705.00; (c) if the trade is not offset and the Clearing Member being a seller,
tenders a delivery notice to the Clearing Services Provider, the Clearing Member to
whom such delivery is assigned shall thereupon be substituted as buyer in lieu of the
Clearing Services Provider; (d) if the trade is not offset, and the Clearing Member, being
a buyer, is assigned a delivery, the seller whose delivery is thus assigned shall
thereupon be substituted as seller in lieu of the Clearing Services Provider; (e) if the
trade is offset, the Clearing Services Provider shall be discharged, and the Clearing
Member itself shall be substituted for the Clearing Services Provider as principal. For

the purpose of this Rule, the first trades made shall be deemed the first trades offset.”
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®" Section 1a ,Definitions of Futures Commodity Merchant (FCM), Commodity
Exchange Act.

% Section 5(3)(C), Commodity Exchange Act
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A Hedger's Self-Study Guide, Agriculture Futures & Option, Chicago
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Ibid., p.345.

'* Civil Code Article 100 “A declaration of intention made by an agent without
disclosing that he is action for a principal is deemed to have been made on his behalf,
but the provision of paragraph 1 of preceding Article shall apply with necessary
modification, if the other party was aware, or should have been aware, that it was made
on behalf of the principal.”

" Wilhelm Rohl, History of Law in Japan since 1868, (Boston: Brill Leiden,
2005), p.198.

135

J.E. DE Becker, The Principles and Practice of The Civil Code of Japan
Volume 1, (London: Butter Worth & Co, 1979), p. 97.



150

FanasviasqunuazfiasgniuiuyarantauanmuiRduiusnisilusiaunu (Agency)
Frarfu Uszn ﬁnjﬂu%q‘lﬁuﬂnwﬁ’rgrﬁﬁﬁ’mm%wa naINiu ?umnﬁiw-‘nnn{]uma'lwﬂﬁ
1ﬁ’ﬁqﬁ’mmG'lmmmn'ﬂgﬂuuwﬁrurﬁmuémﬁ'fmmmﬁmﬁlﬂmﬁm
- anudunusluanszaesnisiusaunuy wie Agency 1lun1sinuuATes
ANANRUSTZNINTENINYAARAINEIENETAR FONTT FIUNU uaY
yaraneuan Tasazliaaudidyiuanngniutesfanissesaunuiy
yarameuaniudAty
- annduiusluddtyyrdanisiiusiauni wie Mandate azilun1sansn
ARdiuSszndneianislugueiiiu Mandator uag Faunmilugiuziidu
Mandatarus (1% nan9Aen1sRansndnuasniafissudnaianas
(Mandator) WAz AuNu (Mandatarus) drsnedneAintifietuetls

' P o ' '
Taeazlinsaungui@nsntimsiayansniauen Taznanasel

o o " s ar  ar
ar

A o - ' ) o ar L Lt
Wasannguungldfimusanadmugszuinsianauazdounuliluumiyoa
4 b 4 oy ar 1 or o o o
uiFadtyyn Mandate uda BHANNUSIENINAINITALAUNUAINAN Hza8INT9I TN
& - 2 o o a < - o v X - .
Faunu vida Agency JdiaienTauinnIEREafunIsivimnugulaaudniall

AJ g o o o = e o g [ | ‘3
WAZINEERINLANNTURARTNURANAUTAIUNY A Flﬂ.lﬂu

v a ar
n.1.1.1 MUINTBIAIUNY
e o d ar o =l o
0.1.1.1.1 nesiiantesmelugeiesdinae Wednsueunana lifunuiisune
nssvinnsuwnusanig fansasiiugimualisaunuiatuaiielalunisnszionisuny
ar s o o = - IJ o L)
fanns wnsaununssiuanimilevsailsAainatuiafidunisiandinaessiouny us
1 -1 o =4 ol LY [ ° s =4 - IJ L o o
atnlsfinu fanisiignanas Widnaniunisnszvinressiounu wiedfiasnaridnaniun
1gi
o o J J [l
ANNNNETBINITNTINTABLTIAAINE IR uuIade nedifyAnauila i
anadusaunues wilduanesadinuitlufdaunuressonisseyananituen CRPPARR

4 o o = o o H - L o
NIUNFIUNUNININIAUIBLIIRAEIUNA WFRNTENINSTAENANINBNATYCYI1TEMINAINIS



151

faununaumimiuuds nsnssiressuniganamarhifinagniuiantg inenzaans il
douitndeaiuianisfisounulgngzinl™

n.1.1.12 Unilammlsylemiasfianag aaanns 103" iasainsdaundldsy
Anlianslasnndanislunisnssinianasunudanag Fatu uenannnist fiRnmAds
sasdannsuda Funuteiivinfdupsasnadstlembdeinm sz lumizadianisdndon
Taufaunuazdedhinalifanin@anFauyaraniauen wianssiinisiaeanuivse
UsznmidwaaausansldFuaN@emie

uaNaNil Faunuds ﬁmﬁuﬁ’lﬁﬁﬁ:a’ﬂﬂi‘nmammmﬁwﬂ"lm']'imq AanTg v
annsaldnesiellé unsdifimuesldpsaupsaminddurasinsielilufanisviesy
w%’wﬂ'aumnuﬂﬂamuuﬂmmun"onmﬁﬂﬁwmuﬁﬁ’um? wsinmpdadasausounuliaimisn
dmindRudangndefuuisanisld wmndunsdiresdnilar WedounuldFuanisingan
NIANAINITUFBYAARNENEN faunuazdeslinszinnislaqiinlianasenanaléfuns
nesnunsuilewiaidendely

n.1.1.1.3 bingpinnsfludounuresaesiy ugmsisuwunssininie
Usslumfvessianns faunuazdasbinszinlaiiinensinelhfanays: Tanfiudeu
(Conflict of Interest) nanafe WniilFaunulafinszionisiivnauiadisasanuzie
nszv’hmﬂu;'m:m"qLmul.l.ﬂ:lugﬁu:ﬁaﬂu@:ﬁ yyaiusanisluausiaaii yatimenzlu
gqu:ﬁi e fufouny muswazfasinenlszlsnfaesdants luansi mutluddoyoyaiu
fannsfitieaiazinuuals:lumivasmy via netﬁm‘:ﬁﬂmnﬂuﬁqumsjﬁ’rucuw?mm
:hﬂ"ﬁqﬁoLmuﬁmﬁuﬁﬁﬁ‘fﬂmuﬂﬂ?:Tu'nﬁ'nmsﬁé'rgmw?mmmﬂ anmuzsInanamnliing

nsdaiurenalls: Tomifouniassiananseyinld atnelsfinon winidunisUfudnasdase

"% |bid., p.344.

" Civil Code Article 103 “An agent whose authority is not specified has
authority to do only the following acts:
1. Acts of preservation,

2. Acts of making use of or improving the thing or the right in respect of

which the power was given, insofar as the nature of such thing or right

is not altered thereby.
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%% Civil Code Article 108 “No person may become an agent of a party in

respect of a juristic act to which he himself is the other party or of both parties to one
juristic act; but this shall not apply in respect of the performance of an obligation.”

¥ Civil Code Article 104 “An agent created by mandate may not appoint a
sub-agent, except where he has obtained the consent of the principal of an unavoidable

reason exists."

140

Civil Code Article 105 paragraph 1 “If, it the case mentioned in the
preceding Article_. the agent has appointed a sub-agent, he shall be responsible to the
principal in respect of the appointment and supervision. “

"' Civil Code Article 105 paragraph 2 “ Where an agent has appointed a sub-
agent as designated by the principal, he shall incur no responsibility, unless he knew
such sub-agent to be unfit or untrustworthy and has nevertheless neglected to notify the

principal thereof or to remove him."
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Civil Code Atrticle 107 “A sub-agent represents the principal in respect of
acts within the scope of his authority and has the same rights and duties as the agent
toward the principal and third parties.”

“* Civil Code Article 113 paragraph 1 “If a person having no power of
representation makes a contract as an agent of another, such contract shall not be

effective against the principal, unless it is ratified by him."
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" J.E. DE Becker, The Principles and Practice of The Civil Code of Japan
Volume 1, (London: Butter Worth & Co, 1979), p. 368.

* Civil Code Article 101 * Where the validity of a declaration of intention is to
be affected by reason of abstance of intention or fraud of duress, or by reason of the
knowledge or negligent ignorance of certain circumstance, the existence or non-
existance of such reason shall be determined with regard to the agent.

Where an agent has been commissioned to do a specific juristic act and has
done such act in conformity with the principal’s instructions, the principal cannot set up
the agent's ignorance of any circumstances of which the principal was ignorant by his

own negligence.”
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"% Civil Code Article 114" In the case mentioned in the preceding Article the
other party may give a notice to the principal to make within a reasonable period fixed
by the former a definite answer as to whether he ratifies the contract or not. If the
principal does not make a definite answer within such period, he is deemed to have
refused to ratify.

" Civil Code Article 116" In the absence of any declaration of intention to the
contrary, ratification shall be effective retroactively as from the time the contract was

made; but the right of third parties may not be prejudiced thereby.”

148

J.E. DE Becker, The Principles and Practice of The Civil Code of Japan
Volume 1, (London: Butter Worth & Co, 1979), p. 413.
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Ibid., p. 223.
' Civil Code Article 644 " A mandatary is bound to manage the affairs

entrusted to him with the care of a good manager in accordance with the tenor of the

mandate.”
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"' J.E. DE Becker, The Principles and Practice of The Civil Code of Japan
Volume 1, (London: Butter Worth & Co, 1979), p. 413.
% Civil Code Article 645" A mandatary must at any time upon demand by
the mandatory make report on condition of the agreement of the affairs entrusted to him,
and upon the termination of the mandate he must make a full report there on without
delay.

'** Civil Code Article 646 “A mandatary must deliver to the mandatory all
moneys and things which he has received in the management of the affairs entrusted to
him; the same shall apply to fruits which he has collected.

All rights which the mandatary has acquired in his own name on behalf of the

mandator must be transferred to the mandator.”

" JE. DE Becker, The Principles and Practice of The Civil Code of Japan
Volume 1, (London: Butter Worth & Co, 1979), p. 414.
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Ibid., p. 225.

"® Civil Code Article 648 In the absence of a special agreement a
mandatary cannot demand remuneration from the mandatory.

Where a mandatary is to receive remuneration, he cannot demand it unless
the mandate has been performed; but if the remuneration has been fixed by periods,
the provisions of paragraph 2 of Article 624 shall apply with necessary modification.

If a mandate terminates in the course of its performance owing to any cause
for which the mandatary is not possible, he is entitle to remuneration in proportion to the

performance already affected.”
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J.E. DE Becker, The Principles and Practice of The Civil Code of Japan
Volume 1, (London: Butter Worth & Co, 1979), p. 415
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" Ibid., p. 415

' Civil Code Article 649 * If any expenditure is required for management of
the affairs entrusted to the mandatary, the mandatory must upon demand pay it to him
in advance.”

"% Civil Code Article 650 “ If a mandatary has defrayed any expenditure
which is considered necessary for management of the the affairs entrusted to him, he
may demand from the mandatory the reimbursement of such expenditure with interest
thereon from the day on which it was defrayed.”

It a mandatary has assumed an obligation which is regarded as necessary
for management of the the affairs entrusted to him, he may require the mandator to
perform it in his place and , if the obligation is not due, to furnish adequate security.

If a mandatary, without any fault on his part, sustains damage through the
management of the the affairs entrusted to him, he may demand compensation

therefore from mandator.”
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"' J.E. DE Becker. Annotated Civil Code Of Japan Volume I, (London: Butter
Worth & Co, 1909), p. 227.
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"2 The League of Nation association of Japan, The Commercial Code Of
Japan Annotated |, (Tokyo: Maruzen Company, 1931), p. Xxxix.
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Ibid, p. 52.

' Commercial Code , §An vt falsznauRanisluunamesmueaifienis
rafinlsannmsUsyneufiantsiu

"% commercial Code Article 36 “A commercial agent is a person who, without
being his employee, habitually acts on behalf of a particular trader as agent or
intermediary in commercial transactions filling within the class of business carried on by
such trader.”

"% Commercial Code Article 37 “When a commercial agent has acted as
agent or intermediary in @ commercial transaction, he shall without delay despatch

notice thereof to his principal.”

" The League of Nation Association of Japan, The Commercial Code Of
Japan Annotated |, (Tokyo: Maruzen Company, 1931), p. 53.
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"% Commercial Code Article 38 “A commercial agent shall not, without the
consent of the principal, effect on his own behalf or on that of a third person any
commercial transactions which fall within the class of business carried on by the
principal, or become a member with unlimited liability of a company having for its object
the same kind of business.

If a commercial agent had contravened the provisions of the preceding
paragraph, the provisions of the second and third paragraph of Art. 32 shall apply with
necessary modifications.”

1 Commercial Code Article 32 “ Without the permission of the proprietor of
the business, a manager shall not carry on business or effect any transaction falling
within any of the kind of the proprietor's business on his own behalf or on the of a third
party, nor shall he become a member with unlimited liability or a director of a company
or an employee of another trader.

If a manager has effected a transaction on his behalf in contravention of the
provision of the proceceding paragraph, the proprietor of the business may treat such
transation as effected on behalf of himself.

" commercial Code Article 41 “A commercial agent may retain things or
valuable instruments which he holds in his possession on behalf of the principal, against
claims which have arisen out of his having acted as agent or intermediary for the
principal in a commercial transaction, unless there has been a different declaration of

intention.”
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""" Commercial Code Article 39 “A commercial agent who has been entrusted
with the sale of goods shall be competent to receive notice of defects in the goods sold
or deficiencies in their quantity, and any other relating to the performance of the

contract of sale’
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The League of Nation Association of Japan, The Commercial Code Of
Japan Annotated |, (Tokyo: Maruzen Company, 1931), p. 54.

" Ibid, p. 55.

""" Commercial Code Article 313 “A commission agent is a person to effect

sales or purchase of goods in his own name for other person.”
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9.2.1 ANNANNUSTEUINIAINTITNUAIUNUAIANY

" The League of Nation Association of Japan, The Commercial Code Of
Japan Annotated |, (Tokyo: Maruzen Company, 1931), p. 101.
"® Ibid, p. 102.

""" Commercial Code Article 320 “The provisions of this Chapter shall apply
with the necessary modification to persons who make it their business to effect in their

own name for other persons transactions other than sales or purchases.”
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'"® Commercial Code Article 314 * By a sale or purchase effected for another

person, the commission agent himself acquires rights and incurs duties with regard to
the other party to the transaction.

In addition to the provisions of this Chapter, the provisions relating to madate
and representative shall apply with necessary modification to relation between a

commission agent and his principal.”

" The League of Nation Association of Japan, The Commercial Code Of
Japan Annotated |, (Tokyo: Maruzen Company, 1931), p. 103.
"® 1bid, p. 104.
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2.2.2.4 FIENIUNANIT
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Ibid, p. 105.

'® Commercial Code Article 315 " If the other party does not perform his
obligation in connection with the sale or purchase which a commission agent has
effected for his principal , the commission agent shall himself be liable for performance
thereof . But this shall not apply where a different declaration of intention or different
custom exists.”

'®3 Commercial Code Article 316 * If, in case where a commission agent has
sold at a lower price or brought at a higher price than that designated by his principal,
the commission agent himself bears the difference, such sale or purchase shall be
binding upon the principal.”

"™ The League of Nation Association of Japan, The Commercial Code Of
Japan Annotated |, (Tokyo: Maruzen Company, 1931), p. 107.
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" Ibid, p. 109.

'® Commercial Code Article 317 “When a commission agent has received a
commission to sell or purchase goods having an exchange quotation, he may himself
become the buyer or seller. In such case the price shall be determined by the exchange
quotation at time when notice of his having become the buyer or seller was despatched
by him.

Even in the case contemplated in the preceding paragraph, the commission

agent may demand remuneration from the principal.”

187

The League of Nation Association of Japan, The Commercial Code Of
Japan Annotated |, (Tokyo: Maruzen Company, 1931), p. 108.
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.3 Y187 (Broker)

"% Commercial Code Article 286 “ If, in the case of a sales between traders,
the buyer refuses or is unable to take delivery of the subject-matter of such sales, the
seller may deposit it with the completent autority or may sell it by official auction after he

has given peremptory notice to accept within reasonable period fixed by him. In such

case he shall dispatch notice of fact to the buyer without delay.
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"% Commercial Code Article 305“ A broker is a person who make its
business to act as intermediary in commercial transaction between other person.”

' The League of Nation Association of Japan,_The Commercial Code Of
Japan Annotated |, (Tokyo: Maruzen Company, 1931), p. 95.

"' Commercial Code Article 306 “A broker may not accept on behalf of the
parties either payment or any other performance in connection with a transaction in
which he has acted as intermediary, unless a different declaration of intention or a

different custom exists.”
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"2 Commercial Code Article 307 “If a broker has received a sample in
connection with a transaction in which he has acted as intermediary, he shall keep it in
his custody until the transaction has been completed.”

'® Commercial Code Article 308 " When a transaction has been effected
between the parties, the broker shall, without delay, prepare documents containing the
full name of each party, the date and summary of such transaction, and after signing
them, shall deliver one of such document to each party.

Except in cases where performance is to be effected by the parties forthwith,
the broker shall, after having caused each party to sign one of the documents
mentioned in preceding paragraph, deliver it to the other party.

If, in the case contemplated in the preceding two paragraphs, one of the
parties does not accept or sign the document, the broker shall despatch notice thereof

to the other party without delay.”
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w1z RANATY YIYHY LANANAINAUNUAIFN (Commission Agent) Tat

'* Commercial Code Article 310 “If either party has directed the broker not to
disclose his full name or his trade name to the other party, the broker shall not enter
such full name or trade name in the documents mentioned in Art. 308 paragraph. 1 or in
the copy mentioned in second paragraph of the preceding Article.”

' Commercial Code Article 309 The broker shall enter in his book the
particulars mentioned in the first paragraph of the preceding Article.

Either party may at any time demand of the broker the delivery of a copy of
th;a entries in his book in connection with the transaction in which he has acted as
intermediary for him.”

'* Commercial Code Article 311 If the broker has not disclosed the full name
or trade name of one of the parties to the other, he shall himself be liable to latter for

performance.
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" The League o.f Nation Association of Japan, The Commercial Code Of
Japan Annotated |, (Tokyo: Maruzen Company, 1931), p. 99.

'* Commercial Code Article 312 “The broker may not demand remuneration
until after he has complied with the formalities prescribed in Art 308.

The broker’s remuneration shall be borne by both parties in equal proportion.
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L Regulations governing brokerage Activity on Central Japan Commodity
Exchange article 8 “ Deposit and refunds of Exchange Margin of a customer with JCCH
shall be conducted by a Broker acting in the capacity of the customer....... No party

other than a Broker Member ............. Shall act in the capacity of agent for a customer.
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% Business Rule, The Japan Commodity Clearing House Article 48 “ The

responsibility of JCCH to perform obligations concerning Subject to Clearing
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Transactions consummated in the Designated Commodity Market of Designated

Commodity Exchange shall extend only to Clearing Participant”
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