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Due to the fact that the current penal code in Thailand does not
differentiate legal protection for general victims from those victims who are
pregnant women, the elderly, and the physically and mentally disabled in the
offences related to rape and indecent assault, it makes the punishment

unsuitable for the offences.

When studying punishments related to sexual assaults according to
foreign laws that are comparable to the offences of rape and indecent assault in
Thailand in cases of the victims who are pregnant women, the elderly, and the
physically and mentally disabled, it has been found that England, the United
States, France, and Germany provide measures to protect the rights of those

mentioned by imposing heavier punishments.

Therefore, the measures to protect the rights of rape and indecent
assault victims who are pregnant women, the elderly, and the physically and
mentally disabled according to foreign laws should be applied to the cases of

rape and indecent assault offence in Thailand.
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Jean Piaget developed new fields of scientific study, including cognitive theory and developmental

psychology. Piaget received the Erasmus Prize in 1972 and the Balzan Prize in 1978. He died on September 16,

1980, in Geneva, Switzerland.


http://www.biography.com/people/erasmus-21291705
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° P. R. Glazebrook, Blackstone's statutes oncriminal law : 2001/2002 11th ed (London: Blackstone, 2001),
pp. 216-217.
® Mental Health Act 2007, Available from: http://www.legislation.gov.uk/ukpga/2007/12/contents
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! Janet Dine ,and James Gobert, Case and materials on criminal law, 4th ed (Oxford: Oxford University

Press, 2003), pp. 153-154.
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*Ibid., pp. 157-183.
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Suamegveanuiimileusnaineteizmavesinsyiain

3. msdudiasyrinseosmaveadnssvhauRnsiuderi
warn1sdulaeTetzinAvesidemelngnsansen1sduiaaietzsinavesdnszyinaluin

v W ) v o ' & o 10
IR e R G R e N NN A G R AR ol
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n. yaranddnunwsaslianunsauiasnisiinanssunis

weAld (Mental disorder impeding choice)

? Ibid., pp. 223-231.
“Ibid., pp. 253-267.
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" bid., pp. 263-289.
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AUEA

4. n1snspinvesdemesiednszinaiuin Ingldedeny

v o 1 19 o a 13
iAYeveIidemensevinselnuesinseyinAuie
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" Ibid.
" Ibid.
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14
Clare McGlynn and Vanessa E. Munro, Rethinking rape law : international and comparative perspectives

(London: Routledge, 2011), pp. 139-241. ; Jennifer Temkin, Rape and the legal process (London : Sweet &

Maxwell, 1987), pp. 277-389.
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¢ John Kaplan and Jon R. Waltz, Cases and materials on evidence (Mineola, N.Y. : The Foundation Press,
1990), pp. 177-193. ; Sanford H. Kadish, Stephen J. Schulhofer and Carol S. Steiker, Criminal law and its processes:
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* Clare McGlynn and Vanessa E. Munro, Rethinking rape law : international and comparative perspectives

(London: Routledge, 2011), pp. 169-178.
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Sexual Offences Act 2003

Offences against persons with a mental disorder impeding choice
30 Sexual activity with a person with a mental disorder impeding choice
(1) A person (A) commits an offence if—

(a) he intentionally touches another person (B),

(b) the touching is sexual,

(c) B is unable to refuse because of or for a reason related to a mental
disorder, and

(d) A knows or could reasonably be expected to know that B has a mental
disorder and that because of it or for a reason related to it B is likely to be unable to
refuse.

(2) B is unable to refuse if—

(a) he lacks the capacity to choose whether to agree to the touching (whether
because he lacks sufficient understanding of the nature or reasonably foreseeable
consequences of what is being done, or for any other reason), or

(b) he is unable to communicate such a choice to A.

(3) A person guilty of an offence under this section, if the touching involved—

(a) penetration of B’s anus or vagina with a part of A’s body or anything else,

(b) penetration of B’s mouth with A’s penis,

(c) penetration of A’s anus or vagina with a part of B’s body, or

(d) penetration of A’s mouth with B’s penis, is liable, on conviction on
indictment, to imprisonment for life.

(4) Unless subsection (3) applies, a person guilty of an offence under this section
is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 6
months or to a fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 14
years.

31 Causing or inciting a person, with a mental disorder impeding choice, to
engage in sexual activity
(1) A person (A) commits an offence if—

(@) he intentionally causes or incites another person (B) to engage in an
activity,

(b) the activity is sexual,

(c) B is unable to refuse because of or for a reason related to a mental

disorder, and
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(d) A knows or could reasonably be expected to know that B has a mental
disorder and that because of it or for a reason related to it B is likely to be unable to
refuse.

(2) B is unable to refuse if—

(@) he lacks the capacity to choose whether to agree to engaging in the
activity caused or incited (whether because he lacks sufficient understanding of the
nature or reasonably foreseeable consequences of the activity, or for any other
reason), or

(b) he is unable to communicate such a choice to A.

(3) A person guilty of an offence under this section, if the activity caused or incited
involved—

(a) penetration of B’s anus or vagina,

(b) penetration of B’s mouth with a person’s penis,

(c) penetration of a person’s anus or vagina with a part of B’s body or by B
with anything else, or

(d) penetration of a person’s mouth with B’s penis, is liable, on conviction on
indictment, to imprisonment for life.

(4) Unless subsection (3) applies, a person guilty of an offence under this section
is liable—

(@) on summary conviction, to imprisonment for a term not exceeding 6
months or to a fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 14
years.

Inducements etc. to persons with a mental disorder
34 Inducement, threat or deception to procure sexual activity with a person
with a mental disorder
(1) A person (A) commits an offence if—

(a) with the agreement of another person (B) he intentionally touches that
person,

(b) the touching is sexual,

(c) A obtains B’s agreement by means of an inducement offered or given, a
threat made or a deception practised by A for that purpose,

(d) B has a mental disorder, and

(e) A knows or could reasonably be expected to know that B has a mental
disorder.

(2) A person guilty of an offence under this section, if the touching involved—
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(a) penetration of B’s anus or vagina with a part of A’s body or anything else,

(b) penetration of B’s mouth with A’s penis,

(c) penetration of A’s anus or vagina with a part of B’s body, or

(d) penetration of A’s mouth with B’s penis, is liable, on conviction on
indictment, to imprisonment for life.
(3) Unless subsection (2) applies, a person guilty of an offence under this section is
liable—

(a) on summary conviction, to imprisonment for a term not exceeding 6
months or a fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 14

years.
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THE MICHIGAN PENAL CODE Act 328 of 1931
Criminal sexual conduct in the first degree
(1) A person is guilty of criminal sexual conduct in the first degree if he or she
engages in sexual penetration with another person and if any of the following
circumstances exists:
(d) The actor is aided or abetted by 1 or more other persons and either of the
following circumstances exists:

(i) The actor knows or has reason to know that the victim is mentally
incapable, mentally incapacitated, or physically helpless.

(i) The actor uses force or coercion to accomplish the sexual penetration.
Force or coercion includes, but is not limited to, any of the circumstances listed in
subdivision (f).

(f) The actor causes personal injury to the victim and force or coercion is used to
accomplish sexual penetration. Force or coercion includes, but is not limited to, any
of the following circumstances:

() When the actor overcomes the victim through the actual application of
physical force or physical violence.

(i) When the actor coerces the victim to submit by threatening to use force
or violence on the victim, and the victim believes that the actor has the present
ability to execute these threats.

(i) When the actor coerces the victim to submit by threatening to retaliate in
the future against the victim, or any other person, and the victim believes that the
actor has the ability to execute this threat. As used in this subdivision, "to retaliate"
includes threats of physical punishment, kidnapping, or extortion.

(g) The actor causes personal injury to the victim, and the actor knows or has
reason to know that the victim is mentally incapable, mentally incapacitated, or
physically helpless.

(h) That other person is mentally incapable, mentally disabled, mentally
incapacitated, or physically helpless, and any of the following:

(i) The actor is in a position of authority over the victim and used this
authority to coerce the victim to submit.

(2)  Criminal sexual conduct in the first degree is a felony punishable as follows:
(a) Except as provided in subdivisions (b) and (c), by imprisonment for life or

for any term of years.
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Criminal sexual conduct in the second degree

(1) A person is guilty of criminal sexual conduct in the second degree if the person
engages in sexual contact with another person and if any of the following
circumstances exists:

(d) The actor is aided or abetted by 1 or more other persons and either of the
following circumstances exists:

(i) The actor knows or has reason to know that the victim is mentally
incapable, mentally incapacitated, or physically helpless.

(i) The actor uses force or coercion to accomplish the sexual contact. Force
or coercion includes, but is not limited to, any of the circumstances listed in section
520b(1)(f).

(e) The actor is armed with a weapon, or any article used or fashioned in a
manner to lead a person to reasonably believe it to be a weapon.

(f) The actor causes personal injury to the victim and force or coercion is used
to accomplish the sexual contact. Force or coercion includes, but is not limited to,
any of the circumstances listed in section 520b(1)(f).

(g) The actor causes personal injury to the victim and the actor knows or has
reason to know that the victim is mentally incapable, mentally incapacitated, or
physically helpless.

(h) That other person is mentally incapable, mentally disabled, mentally
incapacitated, or physically helpless, and any of the following:

(i) The actor is related to the victim by blood or affinity to the fourth degree.
(2)  Criminal sexual conduct in the second degree is a felony punishable as follows:

(a) By imprisonment for not more than 15 years.

Criminal sexual conduct in the third degree

(1) A person is guilty of criminal sexual conduct in the third degree if the person
engages insexual penetration with another person and if any of the following
circumstances exist:

(b) Force or coercion is used to accomplish the sexual penetration. Force or
coercion includes but is not limited to any of the circumstances listed in section
520b(1)(f)(i) to (v).

(c) The actor knows or has reason to know that the victim is mentally
incapable, mentally incapacitated, or physically helpless.

(2) Criminal sexual conduct in the third degree is a felony punishable by

imprisonment for not more than 15 years.
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Criminal sexual conduct in the fourth degree
(1) A person is guilty of criminal sexual conduct in the fourth degree if he or she
engages in sexual contact with another person and if any of the following
circumstances exist:

(a) That other person is at least 13 years of age but less than 16 years of age,
and the actor is 5 or more years older than that other person.

(b) Force or coercion is used to accomplish the sexual contact. Force or
coercion includes, but is not limited to, any of the following circumstances:
(2)  Criminal sexual conduct in the fourth degree is a misdemeanor punishable by

imprisonment for not more than 2 years or a fine of not more than $500.00, or both.
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The French Penal Code
Paragraph 1
Rape Articles 222-23 to 222-26

ARTICLE 222-23

Any act of sexual penetration, whatever its nature, committed against another
person by violence, constraint, threat or surprise, is rape.

Rape is punished by fifteen years' criminal imprisonment.
ARTICLE 222-24
Rape is punished by twenty years' criminal imprisonment

1° where it causes mutilation or permanent disability;

Paragraph 2
Other sexual aggressions Articles 222-27 to 222-32
ARTICLE 222-27
Sexual aggressions other than rape are punished by five years' imprisonment
and a fine of €75,000.

ARTICLE 222-29

Sexual aggressions other than rape are punished by seven years'
imprisonment and a fine of €100,000 where they are committed against:
2° a person whose particular vulnerability due to age, sickness, infirmity, to a physical

or psychological disability or to pregnancy, is apparent or known to the perpetrator.
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Criminal Code of the Federal Republic of Germany
(Strafgesetzbuch, StGB)

Section 177 Sexual Coercion; Rape
(1) Whoever coerces another person:

1. with force;

2. by a threat of imminent danger to life or limb; or

3. by exploiting a situation in which the victim is unprotected and at the
mercy of the perpetrator's influence, to suffer the commission of sexual acts of the
perpetrator or a third person on himself or to commit them on the perpetrator or a

third person, shall be punished with imprisonment for not less than one year.

(2)  In especially serious cases the punishment shall be imprisonment for not less

than two years. An especially serious case exists, as a rule, if:

1. the perpetrator completes an act of sexual intercourse with the victim or
commits similar sexual acts on the victim, or allows them to be committed on
himself by the victim, which especially degrade the latter, especially if they are
combined with penetration of the body (rape); or

2. the act is committed jointly by more than one person.
(3)  Imprisonment for not less than three years shall be imposed, if the perpetrator:

1. carries a weapon or another dangerous tool;
2. otherwise carries a tool or means in order to prevent or overcome the
resistance of another person through force or threat of force; or

3. places the victim by the act in danger of serious health damasge.
(4)  Imprisonment for not less than five years shall be imposed, if:

1. the perpetrator uses a weapon or another dangerous tool during the act;
or
2. the perpetrator: a) seriously physically maltreats the victim through the

act; or b) places the victim in danger of death through the act.
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(5) In less serious cases under subsection (1), imprisonment from six months to
five years shall be imposed, in less serious cases under subsections (3) and (4),

imprisonment from one year to ten years.

Section 179 Abuse of persons who are incapable of resistance

(1)  Whosoever abuses another person who is incapable of resistance

1. because of a mental illness or disability including an addiction or
because of a profound consciousness disorder; or

2. is physically incapable, and by exploiting the incapability to resist engages
in sexual activity with the person or allows them actively to engage in sexual activity
on his person shall be liable to imprisonment from six months to ten years.
(2)  Whosoever abuses a person incapable of resistance (subsection (1) above), by
inducing the person, under exploitation of the incapability of resistance, to engage
actively in sexual activity with a third person or to allow a third person to engage in
sexual activity with them, shall incur the same penalty.
(3)  In especially serious cases the penalty shall be imprisonment of not less than
one year.
(4)  The attempt shall be punishable.
(5)  The penalty shall be imprisonment of not less than two years if

1. the offender performs sexual intercourse or similar sexual acts with the
victim which include penetration of the body, or allows them to be committed on
himself by the victim;

2. the offence is committed jointly by more than one person; orby the
offence the offender places the victim in danger of serious injury or substantial
impairment of his physical or emotional development.

(6) Section 177(4) No 2 and section 178 shall apply mutatis mutandis.
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