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# # 5285961734 : MAJOR LAWS

KEYWORDS : POST-CONTRACTUAL / OBLIGATION / CONFIDENTIAL INFORMATION
CHUREEPORN KHAMPOJJANAPOL : LEGAL PROBLEMS OF POST-CONTRACTUAL
OBLIGATION : A CASE STUDY OF THE PROTECTION OF CONFIDENTIAL
INFORMATION. ADVISOR : ASSOC. PROF. SANUNKORN SOTTHIBANDHU, Dr.Jur.,
256 pp.

In case the contract has been ended by either extinguishment or rescission
or whatsoever, or its obligation has been performed, the parties may have the post-
contractual obligation or duty to perform e.g. the confidential information protection.
This thesis aims to study the legal problems of post-contractual obligation in such
cases as the current problem which the data is more important and affects any
benefits of the data owners or parties, not only the contractual period but also the
post-contract.

The author has studied the legal principles of England and Germany and
found that England protect the confidential information in accordance with the Law
of Confidence based on the principle of Equity, while Germany give precedence to
the principle of Good Faith and have the provision of law stipulating the ancillary
duty to protect any damage to other party and for the completion of performance of
the main obligation. It has also been existing even the post-contract. The breach of
such duty causes the liability according to the principle of Culpa Post Contractum
Finitum. The protection of confidential information is therefore deemed as an
ancillary duty of parties which still needed to be performed in form of forbearance.

Although Thailand categorize one type of obligation so-called the accessory
obligation which is comparable with the ancillary duty of German law, there is no
provision of such ancillary duty same as Section 241 of German Civil Code and the
principle of the Law of Confidence is not applied by court consideration for the
confidential information protection same as English Law. The author, therefore,
proposes the guidelines; to apply the principle of Good Faith for the case of post-
contractual obligation or duty and the liability, to add the provision of ancillary duty
definitely same as German law, to add the obligation or duty of confidential
information protection in any specific laws, or to consider any unfair confidential
agreement as an unfair term of contract in the Unfair Contract Terms Act.

Field of Study : Laws Student’s Signature

Academic Year : 2012 Advisor’s Signature
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¢ P.D.V. Marsh, Comparative Contract Law : English, France, Germany (Hampshire: Gower, 1993), Page 21.

’ Cundy v Lindsay (1878) App Cas 459: there could be no contract when the other party was a stranger

with whom the first party had never thought of contracting.
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% Shell v Lostock Garage [1976] 1 WLR 1187.

% Ramond Youngs, English French & Germany Comparative Law, Page 640.
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# Ramond Youngs, English French & Germany Comparative Law, Page 623.

* Abernethy v. Hutchinson (1824) 3 L.J.Ch. 209.
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*' RG. Toulson and C.M. Phipps. Confidentiality (London : Sweet & Maxwell), Page 6.
% Ibid., Page 7.
* Tuck v. Priester (1887) 19 Q.B.B.639.

* Robert Martin and Gordon Stuart Adam, A Sourcebook of Canadian Media Law (Cannada: Carleton

University, 1994), Page 852.
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* Coco v. AN. Clark (Engineers) Ltd. [1969] R.P.C. 41 at 47.

* R.G. Toulson and C.M. Phipps, Confidentiality, Page 39.
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*" Dunford & Elliott -v- Johnson & Firth Brown [1977] 1 Lloyd's Rep. 505.

* Inline Logistic Ltd. V. UCI Logistic Ltd. [2002] R.P.C. 32.
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* R.G. Toulson and C.M. Phipps, Confidentiality, Page 41.

“ Prince Albert V. Stauge [1849] 1 De G. & Sm. 652; (1849) 1 Mac. & G. 25.
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Section 241

(1) By virtue of an obligation an obligee is entitled to claim performance from the obligor. The performance may
also consist in forbearance.

(2) An obligation may also, depending on its contents, oblige each party to take account of the rights, legal
interests and other interests of the other party.

> Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source

http://www.gesetze-im-internet.de/englisch_bgb/index.html.

Section 242 : Performance in good faith

An obligor has a duty to perform according to the requirements of good faith, taking customary practice into
consideration.

* Reinhard Zimmermann and Simon Whittaker, Good Faith in European Contract Law, Page 24.



51

[ (%
Y

v -dy o v a £ d‘l dy A 4 d‘d‘ a = % Q’lj
GUWL‘\]'Llll'?ﬂsUusU@Qﬂ’]'ﬁ‘uqﬁaﬂq‘\]iﬁﬂﬂsﬁLW@%EJ'WEJ“UENL‘?JW%UM‘EEJ%L!’WW]Lﬂ(ﬂGU‘L!GﬂlI gJey YINU

winsenihifanandenfiognidlunaineusaznendsdayaieduiu Inailuninsenting
Mzdeslesiunsesednsedase TdldlviiAnanudemenngaudaniuing 241 (2) leanemen

13

lusosaiinauduiusnimil Ussaiangrunsuwniseasiuiedn dygia

©

14 Y Y
[ = v aAev Y '

UowinndAgyvemil uanatiilauusvafinvasnnudunusnienilliin lnenanugiu il

o

1 a v 67d
UaLAAlAanIn1e Ao

1) Usiiniunandeya) (Vertrragliche Schuldverhiltnisse) @alagunf
wnefadgygaodie (two sided agreement) aeslsid Tulszananguuneuaeosiuds
nuneTILsdYWeRel (one sided agreement) WienatsAulameuiu wu dygal

{ & wan v 68
YosyAranuNUydRliuns 516

2) votAnnuiainuntgyaduviinguuie (Gesetzliche

Schuldverhaltnisse) duilusewamilumgiaviinmualaangnung lngseid1Anyian
< A d a o a 0 wA v 69 A & a

wlluseamiliiinannsnssiaurasesungliuimng 823 Sewmilazilianazain

a v P KA a ° o ) & . 70 w»
llﬂ’ﬁlﬂ FIHNUUNNAAITNNITNTESNIAANY YYD qua5|—contract AIUNIRT 812 Ay

o Nigel G. Foster and Satish Sule. German Legal System and Laws (New York: Oxford University, 2002).

Page 405.

% Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source

http://www.gesetze-im-internet.de/englisch_bgb/index.html.

Section 516 : Concept of donation

(1) A disposition by means of which someone enriches another person from his own assets is a donation if both
parties are in agreement that the disposition occurs gratuitously.

(2) If the disposition occurs without the intention of the other party, the donor may, specifying a reasonable
period of time, request him to make a declaration as to acceptance. Upon expiry of the period of time, the
donation is deemed to be accepted if the other party has not previously rejected it. In the case of rejection,
return of what has been bestowed may be demanded under the provisions on the return of unjust enrichment.

& Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source

http://www.gesetze-im-internet.de/englisch_bgb/index.html.
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Section 823 : Liability in damages

(1) A person who, intentionally or negligently, unlawfully injures the life, body, health, freedom, property or
another right of another person is liable to make compensation to the other party for the damage arising from
this.

(2) The same duty is held by a person who commits a breach of a statute that is intended to protect another
person. If, according to the contents of the statute, it may also be breached without fault, then liability to

compensation only exists in the case of fault.

0 Bundesministerium der Justiz, German Civil Code BGB [Online]l, 1 September 2011, Source
http://www.gesetze-im-internet.de/englischbgb/index.html.
Section 812 : Claim for restitution
(1) A person who obtains something as a result of the performance of another person or otherwise at his expense
without legal grounds for doing so is under a duty to make restitution to him. This duty also exists if the legal
grounds later lapse or if the result intended to be achieved by those efforts in accordance with the contents of
the legal transaction does not occur.
(2) Performance also includes the acknowledgement of the existence or non-existence of an obligation.

" Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source

http://www.gesetze-im-internet.de/englisch_bgb/index.html.
Section 311 : Obligations created by legal transaction and obligations similar to legal transactions
(1) In order to create an obligation by legal transaction and to alter the contents of an obligation, a contract

between the parties is necessary, unless otherwise provided by statute.

e Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source
http://www.gesetze-im-internet.de/englisch_bgb/index.html.
Section 241 : Duties arising from an obligation
(1) By virtue of an obligation an obligee is entitled to claim performance from the obligor. The performance may

also consist in forbearance.
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6 Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source www.gesetze-

im-internet.de/englisch_bgb/index.ntml.

Section 90 Confidential business and operational matters : The commercial agent may not even after
termination of he contractual relationship, utilize or disclose to others confidential business or operational
matters which have been entrusted to him or which he has learned by reason of his activity for the principle

insofar as this would be contrary to the professional standards of a prudent businessman
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" Ramond Youngs. English French & Germany Comparative Law, Page 527.

78 Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source www.gesetze-

im-internet.de/englisch_bgb/index.html.

Section 116 : Mental reservation : A declaration of intent is not void by virtue of the fact that the person
declaring has made a mental reservation that he does not want the declaration made. The declaration is void if it
is to be made to another person who knows of the reservation.

Section 117 Sham transaction :(1) If a declaration of intent that is to be made to another person is, with his
consent, only made for the sake of appearance, it is void. (2) If a sham transaction hides another legal transaction,
the provisions applicable to the hidden transaction apply.

Section 118 Lack of seriousness : A declaration of intent not seriously intended which is made in the

expectation that its lack of serious intention will not be misunderstood is void.)
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" Manfred Pieck, A Study of the Significant Aspects of German Contract Law [online], 25 August 2011,

Source http://digitalcommons.law.ggu.edu/cgi/viewcontent.cgi?article=1 02 2 &context=annlsurvey&sei-
redir=1#search=%22german%20contract%20law%22)

& Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source www.gesetze-

im-internet.de/englisch_bgb/index.ntml.
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Section 105 Voidness of declaration of intent

(1) The declaration of intent of a person incapable of contracting is void.

(2) Also void is a declaration of intent that is made in a state of unconsciousness or temporary mental

disturbance.

Section 117 Sham transaction

(1) If a declaration of intent that is to be made to another person is, with his consent, only made for the sake of
appearance, it is void.

(2) If a sham transaction hides another legal transaction, the provisions applicable to the hidden transaction
apply.

Section 125 Voidness resulting from a defect of form

A legal transaction that lacks the form prescribed by statute is void. In case of doubt, lack of the form specified

by legal transaction also  results in voidness

Section 134 Statutory prohibition

A legal transaction that violates a statutory prohibition is void, unless the statute leads to a different conclusion.

Section 138 Legal transaction contrary to public policy; usury

(1) A legal transaction which is contrary to public policy is void.

(2) In particular, a legal transaction is void by which a person, by exploiting the predicament, inexperience, lack
of sound judgement or considerable weakness of will of another, causes himself or a third party, in exchange
for an act of performance, to be promised or granted pecuniary advantages which are clearly disproportionate

to the performance.



61

(%

[ =] Y gj v < LY < d" ) cs' 1
aunsanduaniinaladnass anseniduluaziunduiseesnisnseyimnligniuy (lack of
81 d‘ Q‘I % d" [ a % s 82 d' d‘ U
form) M1UNMSY 311b (1) AYINULIDIBFIMITUNTNE LAZAINNINGT 518 (2) ~ LngInu

IS L3 4 = 83 dl QII U % v -d’j 4
mimaaugimmaamﬂw FIUAUNT 766 MENYINULLUUVBY iy}iyﬂ‘ﬂigﬂu UBNITNU L

(%
Y [ o/

U 84 1 gj 1
wavanueaganluluae Tunns 1397 Adseygislinisludnatuduanzdiu win

I 1

fuanlannasiunaglidyadinadelulalneidennasiluiinatuazfeslddmansznusosi

edD_

aal

Fyauazidudennasiaiunsowenaenainiuld wagsaunslunsaifndyainnassiuiuli

1%
tY

o Y 85
magwuuaaumﬁmaamyiiﬁmummﬂ 140 wazunga 141

81

Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source
http://www.gesetze-im-internet.de/englisch bgb/index.html.
Section 311b Contracts on plots of land, assets and an estate
(1) A contract by which one party agrees to transfer or acquire ownership of a plot of land must be recorded by a
notary. A contract not entered into in this form becomes valid with all its contents if a declaration of

conveyance and registration in the Land Register are effected.

: Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source

http://www.gesetze-im-internet.de/englisch_bgb/index.html.

Section 518 Form of promise of donation

(1) For a contract by which performance is promised as a donation to be valid, notarial recording of the promise
is required. The same applies to a promise or a declaration of acknowledgement if the promise to fulfil an
obligation or the acknowledgement of a debt is made as a donation in the manner cited in sections 780 and
781.

(2) A defect of form is cured by rendering the performance promised.

’ Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source

http://www.gesetze-im-internet.de/englisch_bgb/index.html.

Section 766 Written form of the declaration of suretyship

For the contract of suretyship to be valid, the declaration of suretyship must be issued in writing. The declaration
of suretyship may not be made in electronic form. If the surety discharges the main obligation, the defect of form
is remedied.

‘ Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source

http://www.gesetze-im-internet.de/englisch_bgb/index.html.
Section 139 Partial invalidity : If a part of a legal transaction is void, then the entire legal transaction is void,
unless it is to be assumed that it would have been undertaken even without the void part.

> Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source

http://www.gesetze-im-internet.de/englisch_bgb/index.html.
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Section 140 Re-interpretation : If a void legal transaction fulfils the requirements of another legal transaction,

then the latter is deemed to have been entered into, if it may be assumed that its validity would be intended if

there were knowledge of the invalidity.

Section 141 Confirmation of a void legal transaction

(1) If a void legal transaction is confirmed by the person who undertook it, the confirmation is to be seen as a
renewed undertaking.

(2) If a void contract is confirmed by the parties, then in case of doubt they are obliged to grant to each other
what they would have granted if the contract had been valid from the beginning.

% Nili Cohen and Ewan McKendrick, Comparative remedies for breach of contract (USA: Hart Publishing,

2005), Page 136.
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¢ Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source www.gesetze-

im-internet.de/englisch_bgb/index.html.

Section 280 Damages for breach of duty :

(1) If the obligor breaches a duty arising from the obligation, the obligee may demand damages for the damage
caused thereby. This does not apply if the obligor is not responsible for the breach of duty.

(2) Damages for delay in performance may be demanded by the obligee only subject to the additional

requirement of section 286.
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(3) Damages in lieu of performance may be demanded by the obligee only subject to the additional
requirements of sections 281, 282 or 283.

* Nili Cohen and Ewan McKendrick, Comparative remedies for breach of contract, Page 141.
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o Bundesministerium der Justiz, German Civil Code BGB [Online], 1 September 2011, Source www.gesetze-

im-internet.de/englisch_bgb/index.html.
Section 133 Interpretation of a declaration of intent
When a declaration of intent is interpreted, it is necessary to ascertain the true intention rather than adhering to

the literal meaning of the declaration.
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Article 1.102 Freedom of contract (1) Parties are free to enter into a contract and to determine its contents,
subject to the requirements of good faith and fair dealing, and the mandatory rules established by these
Principles.
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Section 2 General Duties, Article 1.201 Good faith and fair dealing (1) Each party must act in accordance with
good faith and fair dealing.
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Section 280 Damages for breach of duty

(1) If the obligor breaches a duty arising from the obligation, the obligee may demand damages for the damage
caused thereby. This does not apply if the obligor is not responsible for the breach of duty.

(2) Damages for delay in performance may be demanded by the obligee only subject to the additional
requirement of section 286.

(3) Damages in lieu of performance may be demanded by the obligee only subject to the additional

requirements of sections 281, 282 or 283.
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o Mind, Legal brefing: Confidentiality and data protection [Online], 11 March 2012, Source

www.mind.org.uk/help/rights_and_legislation/confidentiality and data_protection.
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2 Wikipedia, Trade Secret [Online], 13 March 2012, Source http://en.wikipedia.org/wiki/Trade_secret.

2 R.G.Hammond, The origin of the Equitable Law of Confidence [Online], 13 March 2012, source

http://heinonline.org/HOL/LandingPage?collection=journals&handle=hein.journals/comlwr8&div=14&id=&page=
* Newbery v. James [1817] 2 Mer. 446; 35 E.R. 1011.
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» LexisNexis, Know-how and trade secrets — Qverview Confidential Information [Online], 12 March 2012,

Source http://lexisweb.co.uk/sub-topics/knowhow-and-trade-secrets.

¢ Mind, Legal brefing: Confinentiality and data protection [Online], 11 March 2012, Source

www.mind.org.uk/help/rights_and_legislation/confidentiality and data_protection.
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s Hunton&Williams, Germany Adopts Stricter Data Protection Law — Serious Impact on Business

Compliance [Online], 22 March 2012, Source www.huntonprivacyblog.com/2009/07/articles/germany-adopts-

stricter-data-protection-law-serious-impact-on-business-compliance/
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The distributor shall not be disclose to the third party or parties any and all
matters of confidential nature related to the business, transaction, and others, which
have come to its knowledge through transactions under this Agreement, except

when required by government related authorities.
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