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# # 5285987034 : MAJOR LAWS
KEYWORDS : INDEPENDENT DIRECTORS / CORPORATE GOVERNANCE

NANTIYA THONGCHAICHAROENSIRI : INDEPENDENT DIRECTORS:
ANALYSIS OF NOMINATION, QUALIFICATIONS, AND ROLES OF THE
MECHANISM IN LISTED COMPANIES. ADVISOR : ASSOC.PROF.SAMRIENG
MEKKRIENGKRAI, 186 pp.

Having independent directors in a company’s board of directors is one of the main mechanisms that
help to promote good corporate governance. The balance of power among directors is an essential element,
particularly for publicly listed firms that are largely owned by a few members of family founders. Because this
large concentration in the ownership structure is predominant in the Thailand stock market, independent directors
without conflicts of interest or related connections with the largest group of shareholders are necessarily to
protect the benefits of minor shareholders and other stakeholders. This thesis attempts to explore and investigate
theoretical backgrounds related to the qualifications and selection procedures of independent directors in public
firms listed in other developed markets. The international comparative study conducted in this thesis will provide
useful insights for the long-term sustainable development of the Thailand stock market. A range of policy
implementation which will help to increase efficiency and productivity of Thai list firms will also be proposed.

It is found that section 70 of the Public Limited Companies Act B.E.2535 requires the cumulative voting
for the election of directors. However, it allows the companies to stipulate otherwise. Thus, most listed companies
adopt the simple majority. This is different to the laws of some States in the United States of America that do not
allow such exception in order to reinforce the power of the minor shareholders. It is recommended that such
clause allowing different procedure be repealed.

Concerning the qualification of the independent directors under the notification of the Capital Market
Supervisory Board, the independent directors are permitted to hold shares under some limitations. This is in
contrary to the legal requirement in England which prohibits the independent directors to hold shares in the
company to assure their true independence. Hence, such notification of the Capital Market Supervisory Board
should be amended by prohibiting the independent directors to hold shares in the company, as it is in England.

Regarding the role of the independent directors, after comparing the code of governance by the
Thailand Stock Market with other countries, it is found that some important roles, i.e. the role of supervision, the
role of being involved in the business plan, and the role of representing the minor shareholders, were missing.

They should be added to the code for more efficiency and productivity of the independent directors.

Field of Study : _LAWS Student’s Signature

Academic Year:2012 Advisor’s Signature
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*' British Journal of Management, Vol.21, 63-79(2010)

62 . .
Who would be a non-executive director? Peaker Marcus
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The UK Corporate Governance Code

as of September 2012

(Excerpted only the sections referred by this thesis)

Section A: Leadership

A.2 : Division of Responsibilities

Main Principle

There should be a clear division of responsibilities at the head of the company

between the running of the board and the executive responsibility for the running of the

company’s business. No one individual should have unfettered powers of decision.

Code Provision

A.2.1. The roles of chairman and chief executive should not be exercised by the same
individual. The division of responsibilities between the chairman should be clearly

established set out in writing and agreed by the board.

A.3: The Chairman

Main Principle
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The chairman is responsible for leadership of the board and ensuring its

effectiveness on all aspects of its role.

Code Provisions

A.3.1. The chairman should on appointment meet the independence criteria set out in B.1.1
below. A chief executive should not go on be chairman of the same company. If
exceptionally a board decides that a chief executive should become chairman, the board
should consult major shareholders in advance and should set out its reasons to

shareholders at the time of the appointment and in the next annual report.

A4 Non-executive Directors

Main principle

As part of their role as members of a unitary board, non-executive directors should

constructively challenge and help develop proposals on strategy

Supporting Principles

Non-executive directors should scrutinize the performance of management in
meeting agreed goals and objective and monitor the reporting of performance. They should
satisfy themselves on the integrity of financial information and that financial control and
systems of risk management are robust and defensible. They are responsible for
determining appropriate levels of remuneration of executive directors and have a prime role
in appointing and, where necessary, removing executive directors, and in succession

planning.



165

Code Provisions

A.4.1. The board should appoint one of the independent non-executive directors to be the
senior independent director to provide a sounding board for the chairman and to serve as

an intermediary for the other directors when necessary.

A.4.2. The chairman should hold meeting with the non-executive directors without the
executives present. Led by the senior independent director, the non-executive directors
should meet without the chairman present at least annually to appraise the chairman’s

performance and on such other occasion as are deemed appropriate.

A.4.3. Where directors have concerns which cannot be resolved about the running of the
company or a proposed action, they should ensure that their concerns are recorded in the
board minutes. On resignation, a non-executive director should provide written statement to

the chairman, for circulation to the board, if they have any such concerns.

Section B: Effectiveness

B.1:  The composition of the Board

Main Principle

The board and its committees should have the appropriate balance of skills,
experience, independence and knowledge of the company to enable them to discharge

their respective duties and responsibilities effectively.
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Supporting Principles

No one other than the committee chairman and members is entitled to be present at a
meeting of the nomination, audit or remuneration committee, but others may attend at the

invitation of the committee.

Code Provisions

B.1.1. The board should identify in the annual report each non-executive director it
considers to be independent. The board should determine whether the director is
independent in character and judgement and whether there are relationships or
circumstances which are likely to effect, or could appear to affect, the director’s judgement.
The board should state its reasons if it determines that a director is independent
notwithstanding the existence of relationships or circumstances which may appear relevant

to its determination, including if director:

® has been an employee of the company or group within the last five years;

® has, or has had within the last three year, a material business relationship with the
company either directly, or as a partner, shareholder, director or senior employee of
a body that has such a relationship with the company;

® has received or additional remuneration from the company apart from a director’s
fee, participates in the company’s share option or a performance-related pay
scheme, or is a member of the company’s pension scheme;

® has close family ties with any of the company’s advisers, directors or senior

employees;
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® holds cross-directorships or has significant links with other directors through

involvement in other companies or bodies;
® represent a significant shareholder; or

® has served on the board for more than nine years from the date of their first election.

B.1.2. Except for smaller companies, at least half the board, excluding the chairman, should

have at least two independent non-executive directors.

B.2: Appointments to the Board

Main Principle

There should be a formal, rigorous and transparent procedure for the appointment

of new directors to the board.

Code Provisions

B.2.1. There should be a nomination committee which should lead the process for board
appointments and make recommendations to the board. A majority of members of the
nomination committee should be independent non-executive directors. The chairman or an
independent non-executive directors should chair the committee, but the chairman should
not chair the nomination committee when it is dealing with the appointment of a successor
to the chairmanship. The nomination committee should make available its terms of

reference, explaining its role and authority delegated to it by the board.
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B.2.2. The nomination committee should evaluate the balance of skills, experience,

independence and knowledge on the board and, in the light of this evaluation,

prepare a description of the role and capabilities required for a particular appointment

B.2.3. Non-executive directors should be appointed for specified terms subject to re-
election and to statutory provisions relating to the removal of a director. Any term beyond six
years for a non-executive director should be subject to particularly rigorous review, and

should take into account the need for progressive refreshing of the board.

B.2.4. A separate section of the annual report should describe the work of the nomination
committee, including the process it has used in relation to the board appointment. This
section should include a description of the board’s policy on diversity, including gender,
any measurable objectives that it has set for implementing the policy, and progress on
achieving the objectives. An explanation should be given if neither an external consultancy
nor open advertisting has been used in the appointment of chairman or a non-executive
director. Where an external search consultancy has been used, it should be indentified the
annual report and a statement made as to whether it has any other connection with the

company.
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B.3: Commitment

Main Principle

All directors should be able to allocate sufficient time to company to discharge their

responsibilities effectively.

Code Provisions

B.3.2. The terms and conditions of appointment of non-executive directors should be made
available for inspection. The letter of appointment should set out the expected time
commitment. Non-executive directors should undertake that they will have sufficient time to
meet what is expected of them. Their other significant commitment should be disclosed to
the board before appointment, with a board indication of the time involved and the board

should be informed of subsequent changes.

B.3.3. The board should not agree to a full time executive director taking on more than one
non-executive directorship in a FTSE 100 company nor the chairmanship of such a

company.

B.7: Re-election

Main Principle

All directors should be submitted for re-election at regular interval, subject to continued

satisfactory performance
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Code Provisions

B.7.1 All directors of FTSE 350 companies should be subject to annual election by
shareholder. All other directors should be subject to election by shareholders at the first
annual general meeting after their appointment, and to re-election thereafter at intervals of
no more than three years. Non-executive directors who served longer than nine years
should to annual re-election. The names of directors submitted for election or re-election
should be accompanied by sufficient biographical details and relevant information to enable

shareholders to take an informed decision on their election.

Section D: Remuneration

D.1: The Level and Components of Remuneration

D.1.3 Levels of remuneration for non-executive directors should reflect the time commitment
and responsibilities of the role. Remuneration for non-executive directors should not include
share options or other performance-related elements. If, exceptionally, options are granted,
shareholder approval should be sought in advance and any shares acquired by exercise of
the options should be held until at least one year after the non-executive director leave the
board. Holding of share options could be relevant to the determination of a non-executive

director’s independence (as set out provision B.1.1).

D.2: Procedure
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Code Provisions

D.2.1. The board should establish a remuneration committee of at least three, or in the case
of smaller companies two, independent non-executive directors. In addition the company
chairman may also be a member of, but not chair, the committee if h or she was considered
independent on appointment as chairman. The remuneration committee should make
available its terms of reference, explaining its role and authority delegated to it by the
board. Where remuneration consultants are appointed, they should be identified in the
annual report and a statement made as to whether they have any other connection with the

company.
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Corporate Governance Principles and Recommendations

with 2010 Amendments

(Excerpted only the Principle referred by this thesis)

Principle 1: Lay solid foundations for management and oversight

Companies should establish and disclose the respective roles and responsibilities of board

and management.

The company’s framework should be designed to:

® cnable the board to provide strategic guidance for the company and effective
oversight of management

® clarify the respective roles and responsibilities of the board members and senior
executives in order to facilitate board and senior executives’ accountability to both

the company and its shareholders.
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® FEnsure a balance of authority so that no single individual has unfettered powers.

Allocation of individual responsibilities

It is also appropriate that directors clearly understand corporate expectations of them.

To that end, formal letter upon appointment for directors setting out the key terms and

conditions relative to that appointment are useful.

Suggestions for the contents of the letter are contained in Box 1.1.

Box1.1 Content of a director’s letter upon appointment

Companies may find it useful to consider the following matters when drafting directors’

letters upon appointment

® Term of appointment

® Time commitment envisaged

® Powers and duties of directors

® Any special duties or arrangement attaching to the position

® Circumstances in which an office of director becomes vacant
® [xpectations regarding involvement with committee work

® Remuneration, including superannuation and expenses

® Requirement to disclose directors’ interests and any matters which affect the

director’s independence

® Fellow directors
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® Trading policy governing dealings in securities (including any share
qualifications) and related financial instruments by directors, including

notification requirements
® |nduction training and continuing education arrangements
® Board policy on access to independent professional advice
® |ndemnity and insurance arrangements
® (Confidentiality and rights of access to corporate information
® A copy of the constitution

® Organizational chart of management structure.

Principle 2: Structure the board to add value

Recommendation 2.1:

A majority of the board should be independent director

Commentary

Independent decision-making

All directors-whether independent or not should bring an independent judgement to bear on

board decisions.

To facilitate this, there should be a procedure agreed by the board for directors to have

access in appropriate circumstances to independent professional advice at the company’s

expense.
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Non-executive directors should consider the benefits of conferring regularly without
management present, including at scheduled sessions. Their discussions can be facilitated

by the chair or lead independent director, if any.

Independent directors

An independent director is a non-executive director who not a member of management and
who is free of any business or other relationship that could materially interfere with or could
reasonably be perceived to materially interfere with — the independent exercise of their

judgement.

Relationships which may affect independent status are set out in Box 2.1.

Directors considered by the board to be independent should be identified as such in the
corporate governance statement in the annual report. The board should state its reasons if it
considers a director to be independent notwithstanding the existence of relationships listed
in Box 2.1, and the corporate governance statement should disclose the existence of any
such relationships. In this context, it is important for the board to consider materiality
thresholds from the perspective of both the company and its directors, and to disclose

these.

Box 2.1: Relationships affecting independent status

When determining the independent status of a director the board should consider whether

the director:
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1. is a substantial shareholder of the company or an officer of, or otherwise associated

directly with, a substantial shareholder of the company

2. is employed, or has previously been employed in an executive capacity by the
company or another group member, and there has not been a period pf at least three years

between ceasing such employment and servig on the board

3. has within the last three years been a principal of material professional adviser or a
material consultant to the company or another group member, or an employee materially

associated with the service provided

4, is a material supplier or customer of the company or other group member, or an

officer of or otherwise associated directly or indirectly with a material supplier or customer

5. has a material contractual relationship with the company or another group member

other than as a director.

Family tie and cross-directorships may be relevant in considering interests and relationships

which may affect independence, and should be disclosed by directors to the board

Regular assessments

The board should regularly assess whether each non-executive director is independent.
Each non- executive director should provide to the board all information that may be

relevant to this assessment.
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If a director’s independent status changes, this should be disclosed and explained to the

market in a timely manner to the market.

Recommendation 2.2:

The chair should be an independent director.

Commentary

Role or chair

The chair is responsible for leadership of the board and for the efficient organisation and

Conduct of the board’s functioning.

The chairman should facilitate the effective contribution of all directors and promote
constructive and respectful relations between directors and between board and

management.

Where the chair is not an independent director, it may be beneficial to consider the

appointment of lead independent director.

The role of chair is demanding, requiring a significant time commitment. The chair’s other

positions should not be such that they are likely to hinder effective performance in the role.
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Recommendation 2.3:

The roles of chair and chief executive officer should not be exercised by the same

individual.

Commentary

There should be a clear division of responsibility at the head of the company.

The division of responsibilities between the chair and the executive officer should be agreed

by the board and set out in a statement of position or authority.

The chief executive officer should not go on to become chair of the same company. A
former chief executive officer will not qualify as an “independent” director unless there has
been a period of at least three years between ceasing employment with the company and

serving on the board.

Recommendation 2.4:

The board should establish a nomination committee.

Commentary

Purpose of the nomination committee

A board nomination committee is an efficient mechanism for examination of the selection

and appointment practices of the company.
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Ultimate responsibility for these practices, however, rests with the full board, whether or not

a separate nomination committee exists.

For smaller boards, the same efficiencies may not be derived from a formal committee
structure. Companies without a nomination should have board processes in place which

raise the issues that would otherwise be considered by the nomination committee.

Charter

The nomination committee should have a charter that clearly sets out its roles and
responsibilities, composition, structure, membership requirement and procedures for

inviting non-committee members to attend meetings.

The terms of reference of the nomination committee should allow it to have access to
adequate internal and external resources, including access to advice from external

consultants or specialists.

Composition of nomination committee

The nomination committee should be structured so that it:

® consists of a majority of independent directors
® s chaired by an independent director

® has at least three member.

Responsibilities

Responsibilities of the committee should include recommendations to the board about:
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® the necessary and desirable competencies of directors

® review of board succession plans

® the development of a process for the evaluation of the performance of the board, its

committees and directors

® the appointment and re-election of directors.

Selection and appointment process and re-election of directors

A formal and transparent procedure for the selection, appointment and re-appointment

of director to the board helps promote investor understanding and confidence in that

process.

Important issues to be considered as part of the process include:

® Disclosure of board selection processes companies are encouraged to provide

greater transparency of the processes which the board adopts in searching for

and selecting new directors to the board and to report to shareholders on the

processes. Such reporting could include the following:

details as to whether the company develops a board skills matrix and uses
this matrix to identify any ‘gaps’ in the skills and experience of the directors
on the board

the process by which candidates are identified and selected including
whether professional intermediaries are used to identify and2or assess
candidates

the step taken to ensure that a diverse range of candidates is considered

the factors taken into account in the selection process.
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® Director competencies-In order to be able to discharge its mandate effectively
the board should comprise directors possessing an appropriate range of skills
and expertise. The nomination committee should consider implementing a plan
for identifying, assessing and enhancing director competencies.
An evaluation of the range of skill, experience expertise on the board is
important when considering new candidates for nomination or appointment,
Such an evaluation enables identification of the particular skills that will best
Increase board effectiveness.

® Board renewal- Board renewal is critical to performance, and directors should
be conscious of the duration of each director’s tenure in succession planning.
The nomination committee should consider whether succession plans are in
place to maintain an appropriate mix of skills, experience, expertise and
diversity on the board.

® Composition and commitment of the board- The board should be of a size and
composition that is conductive to making appropriate decisions. The board
should be large enough to incorporate a variety of perspectives and skills, and
to represent the best interests of the company as a whole rather than of
individual shareholders or interest groups. It should not, however, be so large

that effective decision-making is hindered.

Individual board members should devote the necessary time to the tasks
entrusted to them. All directors should consider the number and nature of their

directorships and calls on their time from other commitments.

In support of their candidature for directorship or re-election, non-executive

directors should provide the nomination committee with details of other
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commitments and an indication of time involved. Prior to appointment or being
submitted for re-election non-execution directors should specifically
acknowledge to the company that they will have sufficient time to meet what is

expected of them.

The nomination committee should regularly review the time required from a non-
executive director, and whether directors are meeting that requirement. Non-
executive directors should inform the chair and the chair of the nomination
committee before accepting any new appointments as directors.
Election of directors — The names of candidates submitted for election as
directors should be accompanied by the following information to enable
shareholders to make an informed decision on their election:
- Biographical details, including competencies and information sufficient
to enable an assessment of the independence of the candidate
- a statement by the board as to whether it supports the nomination of the
proposed candidate(s)
- details of relationships between :
O the candidate and the company, and
O the candidate and directors of the company
- directorships held
- particulars of other positions which involve significant time commitments
- the term of office currently served by any directors subject to re-election

- any other particulars required by law.

Non-executive directors should be appointed for specific terms subject
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to re-election and to ASX Listing Rule and Corporation Act provisions concerning removal

of a director.

Re-appointment of directors should not be automatic.

Principle 8: Remunerate fairly and responsibly

Recommendation 8.2:

The remuneration committee should be structured so that it:

L consists of a majority of independent directors
L4 is chaired by an independent chair
L has at least three members.

Box 8.2 contains guideline for appropriate practice in non-executive director

remuneration.

Companies may find it useful to consider the following when considering non-executive

director remuneration:

1. Non-executive directors should normally be remunerated by way of fees, in the form
of cash, non-cash benefits, superannuation contributions or salary sacrifice into equity;
they should not normally participate in schemes designed for the remuneration of

executives.

2. Non-executive directors should not receive options or bonus payment
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3. Non-executive directors should not be provided with retirement benefits other than

superannuation.
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