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# # 5685962734 : MAJOR LAWS
KEYWORDS: CRIMINALIZATION / SEXUAL OFFENCES / POSITIONS OF POWER AND
AUTHORITY / DEPENDENT RELATIONSHIPS
CHULARATH PANTHONG: GUIDELINES TO CRIMINALIZE SEXUAL OFFENCES
AGAINST PERSONS DOMINATED BYOTHERS’ POWERS, POSITIONS, OR
DEPENDENT ~ RELATIONSHIPS. ADVISOR: ASST. PROF. DR.CHACHAPON
JAYAPHORN, 141 pp.

This thesis aims to study sexual offences by people who in positions of
power and authority against those in dependent relationships in Thailand and to
analysis issues arising from the enforcement of such sexual offence law for further

concrete appropriate guideline to criminalize sexual offences in Thai Criminal Code.

Upon the study, it appears that there are some issues arising from the terms
prescribed in Article 285 of Criminal Code which makes the enforcement of such
provision can cover particular sexual offences committed by people who in positions
of power and authority against those in dependent relationships but does not cover
overall sexual offences committed by people who in positions of power and
authority against those in dependent relationships, for example, sexual offences
committed by doctors against patients or rape committed by stepfathers against

stepchildren where by the purpose of Article 285 aims to cover to.

According to the aforesaid reasons, this thesis recommends to revise Article
285 of Criminal Code by adding some terms therein in order to extend
the enforcement of such provision to cover other forms of sexual offences
committed by people who in positions of power and authority against those in

dependent relationships.

Field of Study: Laws Student's Signature

Academic Year: 2014 Advisor's Signature
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* Art. 188 Any person who commits a sexual act by exploiting his or her relationship with a minor
over the age of 16 who is dependent on him due to a relationship arising from the minor's education, care or
employment or another form of dependent relationship, any person who encourages such a minor to
commit a sexual act by exploiting such a relationship, is liable to a custodial sentence not exceeding three
years or to a monetary
penalty.

If the minor is the spouse or registered partner of the offender, the responsible authority may

dispense with prosecution, referral to the court or the imposition of a penalty.
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> Linda Jorgenson & Rebecca M. Randles, Time Out: The Statute of Limitations and Fiduciary

Theory in Psychotherapist Sexual Misconduct Cases, §14lu Sherry Young, "Getting to Yes: The Case against

Banning Consensual Relationships in Higher Education," American University Journal of Gender & the Law
(1996): 283.
* Ibid.
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' Art. 192 Any person who, by abusing a dependent relationship with a person in institutional care,
an inmate of an institution, a prisoner, a detainee or a person on remand, induces the dependent person to
commit or submit to a sexual act, is liable to a custodial sentence not exceeding three years or to a
monetary penalty.

If the person harmed is the spouse or registered partner of the offender, the responsible authority

may dispense with prosecution, referral to the court or the imposition of a penalty.
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“ Art. 193 Any person who induces another to commit or submit to a sexual act by exploiting a
position of need or a dependent relationship based on employment or another dependent relationship is
liable to a custodial sentence not exceeding three years or to a monetary penalty.

If the person harmed is the spouse or registered partner of the offender, the responsible authority

may dispense with prosecution, referral to the court or the imposition of a penalty.
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“ Sec. 22.011. SEXUAL ASSAULT. (a) A person commits an offense if the person:

(1) intentionally or knowingly:

(A) causes the penetration of the anus or sexual organ of another person by any means, without
that person's consent;

(B) causes the penetration of the mouth of another person by the sexual organ of the actor,
without that person's consent; or

(O) causes the sexual organ of another person, without that person's consent, to contact or
penetrate the mouth, anus, or sexual organ of another person, including the actor; or

(2) intentionally or knowingly:

(A) causes the penetration of the anus or sexual organ of a child by any means;

(B) causes the penetration of the mouth of a child by the sexual organ of the actor;

(O) causes the sexual organ of a child to contact or penetrate the mouth, anus, or sexual organ of
another person, including the actor;

(D) causes the anus of a child to contact the mouth, anus, or sexual organ of another person,
including the actor; or

(E) causes the mouth of a child to contact the anus or sexual organ of another person, including

the actor.



83

v Y A =1 v A

nundayelATauivadunnusen1suiledn Ussaiangangogy1vessgiindaingg

LY A

yelRosdusznaudaauinazeadunsdindide meldliaudusen Wwuderiuauia

FvTunszyid s wedmenUaygRlinisnseriauindednsaudunseying s A3

(%
Y

Judutiuiiiauningegludiudrindideniededddadnslaliinisnseyidnsduiniu

YNANUIUEIUBIAUTENBULIaIANUB Ueautuly (b) dalaniruamauAudnin wind

[

% a = o v ' a v o 42 =]
Taiaassusngauingmnesmun Witedbifirudusenvesignnszyin nande 1Wu

s

nsfinngruneimuateduiivg1uinuia (Presumed Fact) wbimngldemeaiunsaiaanl
A . o043 & X ' ) v o < Y
Jeouly (Basic Fact) I~ vaflinuinUszuranguuneengrvessgiindaivuaisliognany

nsal Town
= v v 5L9J =

n. fnsgyiludmihivesssladeduliunradusounsginauvsesiunszyiinig

Cl

[ o

9. gnszindudliuinisguasnuiguamnisuazguaimdsivinliyaradudaiduy

&

AUevIeRnefuva NI e utugauNsEIMTeTINN TN Tnwendeusylewiainnis

PNIN99UIRT9

[ o

a. gnszindudnuivdsinliyanadutugeunsesiiniesiunszyiinislagende

[

Uszloviannmsianiniesudalandaeedntinuirlunisidunusnemiesuaisuaivazin
Iuaed

navasnsnguuneimuateduiuguiavaiuuaelilungmineyilideiianss

! [ ¥
[d U Y

a9 Amuinguaneivuedesdednluiigfnutu ganuwasmaliaiunsaliundadu

I o a 6

ag198uld Fednavinligaanliorsirduneundngiuiiefigeudenaadaindieiy

Y

Jorfiaassnnundudiugiu wnfinisdunerunangiudian eanesldldneunangiutuun

“(b) A sexual assault under Subsection (aX(1) is without the consent of the other person if:...

(8) the actor is a public servant who coerces the other person to submit or participate;

(9) the actor is a mental health services provider or a health care services provider who causes the
other person, who is a patient or former patient of the actor, to submit or participate by exploiting the other
person's emotional dependency on the actor;

(10) the actor is a clergyman who causes the other person to submit or participate by exploiting
the other person's emotional dependency on the clergyman in the clergyman's professional character as
spiritual adviser; or
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153.1(1) Every person who is in a position of trust or authority towards a person with a mental or
physical disability or who is a person with whom a person with a mental or physical disability is in a
relationship of dependency and who, for a sexual purpose, counsels or incites that person to touch, without
that person’s consent, his or her own body, the body of the person who so counsels or incites, or the body
of any other person, directly or indirectly, with a part of the body or with an object, is guilty of

(a) an indictable offence and liable to imprisonment for a term not exceeding five years; or

(b) an offence punishable on summary conviction and liable to imprisonment for a term not

exceeding eighteen months.
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% Section 174b: Abuse of official position
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(1) Whosoever in his capacity as a public official charged with participation in criminal proceedings
or proceedings with the aim of imposing a custodial measure of rehabilitation and incapacitation or detention
imposed by a public authority, by abusing the dependency caused by the proceedings, engages in sexual
activity with the person against whom the proceedings are directed or allows them to engage in sexual
activity with himself shall be liable to imprisonment from three months to five years.

(2) The attempt shall be punishable.

" Section 174a: Sexual abuse of prisoners, patients and institutionalised persons

(1) Whosoever engages in sexual activity with a prisoner or a person detained by order of a public
authority, who is entrusted to him for upbringing, education, supervision or care, by abusing his position, or
allows them to engage in sexual activity with himself shall be liable to imprisonment from three months to

five years.
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(2) Whosoever abuses a person who has been admitted to an institution for persons who are ill or
in need of assistance and are entrusted to him for supervision or care, by engaging in sexual activity with the
person by exploiting the person’s illness or need of assistance, or allows them to engage in sexual activity
with himself shall incur the same penalty.

(3) The attempt shall be punishable.

“ Section 174c: Abuse of a relationship of counselling, treatment or care

(1) Whosoever engages in sexual activity with a person entrusted to him for counselling, treatment
or care because of a mental illness or disability include ing an addiction, or because of a physical illness or
disability, and abuses the counselling, treatment or care relationship, or allows the person to engage in

sexual activity with himself shall be liable to imprisonment from three months to five years.
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P Art. 192 Any person who, by abusing a dependent relationship with a person in institutional care,
an inmate of an institution, a prisoner, a detainee or a person on remand, induces the dependent person to
commit or submit to a sexual act, is liable to a custodial sentence not exceeding three years or to a
monetary penalty.

If the person harmed is the spouse or registered partner of the offender, the responsible authority

may dispense with prosecution, referral to the court or the imposition of a penalty.
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 Art. 193 Any person who induces another to commit or submit to a sexual act by exploiting a position of
need or a dependent relationship based on employment or another dependent relationship is liable to a
custodial sentence not exceeding three years or to a monetary penalty.

If the person harmed is the spouse or registered partner of the offender, the responsible authority may

dispense with prosecution, referral to the court or the imposition of a penalty.
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Yoa5pinda ansgoiusni duduuntygdAinaieanuiagulseeSreniane (Sexual

v Wayne R. La feve, Criminal Law, 5 ed. (St. Paul, Minnesota: West Thomson Reuters, 2010), pp.
909-910.

" (b) A sexual assault under Subsection (a)(1) is without the consent of the other person if:...

(8) the actor is a public servant who coerces the other person to submit or participate;

(9) the actor is a mental health services provider or a health care services provider who causes the
other person, who is a patient or former patient of the actor, to submit or participate by exploiting the other
person's emotional dependency on the actor;

(10) the actor is a clergyman who causes the other person to submit or participate by exploiting
the other person's emotional dependency on the clergyman in the clergyman's professional character as

spiritual adviser.
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" 609.344 CRIMINAL SEXUAL CONDUCT IN THE THIRD DEGREE.
Subdivision 1.Crime defined.
A person who engages in sexual penetration with another person is guilty of criminal sexual
conduct in the third degree if any of the following circumstances exists:...
(h) the actor is a psychotherapist and the complainant is a patient of the psychotherapist and the
sexual penetration occurred:
(i) during the psychotherapy session; or
(i) outside the psychotherapy session if an ongoing psychotherapist-patient relationship
exists.
Consent by the complainant is not a defense;
(i) the actor is a psychotherapist and the complainant is a former patient of the
psychotherapist and the former patient is emotionally dependent upon the psychotherapist;
(j) the actor is a psychotherapist and the complainant is a patient or former patient and the sexual
penetration occurred by means of therapeutic deception. Consent by the complainant is not a defense;
(k) the actor accomplishes the sexual penetration by means of deception or false representation
that the penetration is for a bona fide medical purpose. Consent by the complainant is not a defense;
() the actor is or purports to be a member of the clergy, the complainant is not married to the

actor, and:
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(i) the sexual penetration occurred during the course of a meeting in which the
complainant sought or received religious or spiritual advice, aid, or comfort from the actor in
private; or

(i) the sexual penetration occurred during a period of time in which the complainant was
meeting on an ongoing basis with the actor to seek or receive religious or spiritual advice, aid, or
comfort in private. Consent by the complainant is not a defense;

(m) the actor is an employee, independent contractor, or volunteer of a state, county, city, or
privately operated adult or juvenile correctional system, or secure treatment facility, or treatment facility
providing services to clients civilly committed as mentally ill and dangerous, sexually dangerous persons, or
sexual psychopathic personalities, including, but not limited to, jails, prisons, detention centers, or work
release facilities, and the complainant is a resident of a facility or under supervision of the correctional
system. Consent by the complainant is not a defense;

(n) the actor provides or is an agent of an entity that provides special transportation service, the
complainant used the special transportation service, and the sexual penetration occurred during or
immediately before or after the actor transported the complainant. Consent by the complainant is not a
defense; or

(0) the actor performs massage or other bodywork for hire, the complainant was a user of one of
those services, and nonconsensual sexual penetration occurred during or immediately before or after the
actor performed or was hired to perform one of those services for the complainant.
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