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# # 5086001634 : MAJOR LAWS
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PULAWIT ~ WANICHSETAKUL: ~ RESTRICTIONS ON  HATE  SPEECH IN
INTERNATIONAL LAW : CASE STUDY OF INTERNATIONAL AND REGIONAL
HUMAN  RIGHT MECHANISMS’  JURISPRUDENCE. ADVISOR:  PROF.VITIT
MUNTARBHORN, pp.

This thesis aims to study about the role of the jurisprudence of international
and regional human rights mechanisms in shaping the scope of restriction on hate
speech under the framework of human rights treaties, in particular International
Covenant on Civil and Political Rights, International Convention on the Elimination of
AWl Forms of Racial Discrimination, European Convention on Human Rights, American
Convention on Human Rights and African Charter on Human and Peoples’ Rights. The
study shows that restriction on hate speech must be examined under general rules
for limiting freedom of expression: legality, legitimacy and necessity, as well as
specific rules for limiting hate speech that is Incitement to Hatred or Dissemination of
Ideas based on racial superiority or racial hatred. In determining permissible scope for
limiting hate speech, important factors other than the content of the speech itself
are the aim of the speaker, the role of the speaker in society, the role of the
person(s) targeted by the speech in society, the form of the speech and its impact to
the society, the context at the time the speech was made and disseminated and the
place and time of the dissemination, and the nature and severity of the measure
used by the State to interfere with freedom of expression. These elements not only
help defining the scope of restriction on hate speech but also operate as a

protection mechanism for individuals exercising their freedom.

Field of Study: Laws Student's Signature
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*Frederick Schauer, Free speech: a philosophical enquiry (Cambridge: Cambridge University Press, 1982), p 16.
3Jieskje Hollander, “Hate Speech: A Historical Inquiry into the Development of its Legal Status,” (Master
Thesis, University of Groningen,The Netherlands, 2007), p 13; John Milton, Areopagitica, via:
http://www.gutenberg.org/files/608/608-h/608-h.htm.

“... it will be primely to the discouragement of all learning, and the stop of truth, not only by disexercising
and blunting our abilities in what we know already, but by hindering and cropping the discovery that might
be yet further made both in religious and civil wisdom.”

*Frederick Schauer, Eree speech: a philosophical enquiry (Cambridge: Cambridge University Press, 1982), p 22-

25.

5JieskjeHolLander, “Hate Speech: A Historical Inquiry into the Development of its Legal Status,” (Master
Thesis, University of Groningen,The Netherlands, 2007), p 14.

6Eric Barendt, Freedom of Speech, Second Edition (Oxford: Oxford University Press, 2005), p 11; Abrams v.

United States, 250 U.S. 616 (1919), pp 630-1:

“But when men have realized that time has upset many fighting faiths, they may come to believe even more
than they believe the very foundations of their own conduct that the ultimate good desired is better
reached by free trade in ideas—that the best test of truth is the power of the thought to get itself accepted
in the competition of the market, and that truth is the only ground upon which their wishes safely can be

carried out.”
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7Eric Barendt, Freedom of Speech, Second Edition (Oxford: Oxford University Press, 2005), p 18.

®T.M. Scanlon. The Difficulty of Tolerance (Cambridge: Cambridge University Press, 2003), p 93.

’R. M. Dworkin (ed.). The Philosophy of Law (Oxford: Oxford University Press, 1977) pp 15-26.

0 Thomas I. Emerson, “Toward a General Theory of the First Amendment,” Yale Law Journal, 72 Yale L.J.
877 (1962-1963).
11Frederick Schauer, Free speech: a philosophical enquiry (Cambridge: Cambridge University Press, 1982), p

49.

' Thomas I. Emerson, “Toward a General Theory of the First Amendment,” Yale Law Journal, 72 Yale L.J.

877 (1962-1963).
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"R. M. Dworkin. Taking Rights Seriously (Cambridge, Massachusetts: Harvard University Press, 1978), pp 272-73.

“Frederick Schauer, Free speech: a philosophical enquiry (Cambridge: Cambridge University Press, 1982), p

66.

15Joseph Raz, ‘Free Expression and Personal Identification’, in W. J. Waluchow (ed.). Eree Expression: Essays in

Law and Philosophy (Oxford: Oxford University Press, 1994), pp 12-13.

16Eric Barendt, Freedom of Speech, Second Edition (Oxford: Oxford University Press, 2005), p 35.
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" Immanuel Kant. Foundations of the Metaphysics of Morals and What is Enlightenment? (New York:

Macmillan Pub. Co., 1986), pp 66-83.

**John Stuart Mill, ‘On Liberty’, in Joel Feinberg and Hyman Gross (ed.). Philosophy of Law (Encino, California:
Dickenson Pub. Co., 1975), p125.
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% T. M. Scanlon, ‘A Theory of Freedom of Expression’, in R. M. Dworkin (ed.). The Philosophy of Law (Oxford:

Oxford University Press, 1977), pp 160-161:

“There are certain harms which, although they would not occur but for certain acts of expression,
nonetheless cannot be taken as part of a justification for legal restrictions on these acts. These harms are: (a)
harms to certain individuals which consist in their coming to have false beliefs as a result of those acts of
expression; (b) harmful consequences of acts performed as a result of those acts of expression, where the

connection between the acts of expression and the subsequent harmful acts consists merely in the fact that



10

=

Scanlon WaiAusaessznislu Millian Principle lilw@sniuananminuaniaben

9 Y

AULDY (Autonomous  Man)  AzauliszidnuIANATENYIAINABRINE1IlAEN15TINANTT

LEAARON LHBIINNTNYARREBUALBLNETARNNANATEIUBINMUEYDITT YARATILIFDY

Y 9

1o

gounevandlunisdndulavesvinnsgitanuiuiedadowmiaduionianieldiie
o [y a A v v ) 21
Yoatuanmssuilienudaiiudutiuiudivieiadesnisiuilsio

nAsAnwuIfnadvayuasamlunisne fidgunuinluraesnudaziuifn

Y

a

WL UeTUIBVEULUALALLENIRENTIULET NN TUANIDBNAIUVG U VDN AEo

(%
- v o v a Y

denunungludiinigenveendedrinanslaluuiuiesdseguenveuivnoswuifnil

<9

a a

lnglan1zag198e 1WaNasuINNgudnnais (Autonomy) 7 Scanlon  gausuillse

[ [

(Harm) unausgn1sisgenadninnisuaneents Wedounaduldinugiuninufnveiuifn
RAeIAYBY Scanlon AB WUIAAIUAINLIEIINAIELESAIN (On Liberty) 984 John Stuart
Mill Aimudn Ml tesfigensunissinesameessgluuisussniswuioniu nadnnisaina

= o« .. y = o o A a Ao Y =
Qﬂlﬁﬁlﬂ'}’] Harm Pr|nC|ple PIUANILAREY A L'VW]N@LmU?Wiﬁﬁ]gLLV]iﬂLLGZNﬂ']{LSULaﬁﬂr]WGUEN

9 <9

Y = 9 v 4’5 ! (% ! dl 22 = Y1 a v ! a ! a
yaralaroiiioluliyanatunedunayanadu” Feaziuliiuwifndinarilywulfe
atvayun1sdfaasamamegnsdnisyadsdiaulumandeadarinty uiduwufed

o o w = a o v

atvayunsiaEEnmlugamlueag

A a . . o =3 1 o o = o A

1915847 Harm Principle @ Mill 9z19iu3n iwanelunisdndaasnmeessyn
gousssuluauda Mill Afe ieAuATEIYARadY waziliafiansuUsauLiisuwulfn
aduayuasanlunisyaduiwanadvayunisidanisyaddinnuiluniundeadsly
awsfazviouliiiunuAtaiuwazanusidulunsmaunaseniienuafieg Jannen
Wusudaavavisedsnmuasyaraduludinueiey

Tunel R nsundesAuasesdnSuywerugninunTuasausnlunseuvesng g

aeluvessgunazsy nanUseduasnmvesdaanuaranisldngruisaeutouasives

the act of expression led the agents to believe (or increased their tendency to believe) these acts to be
worth performing.”

“Ibid.,pp 164-165.

# John Stuart Mill, ‘On Liberty’:

“That principle is, that the sole end for which mankind are warranted, individually or collectively, in
interfering with the liberty of action of any of their number, is self-protection. That the only purpose for
which power can be rightfully exercised over any member of a civilised community, against his will, is to

prevent harm to others.”
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 Karl Josef Partsch, ‘Chapter 4: The Contribution of Universal International Instruments on Human Rights’ in
Armand de Mestral et al. (eds.). The Limitation of Human Rights in Comparative Constitutional Law
(Cowansville, Que.: V. Blais, 1986), pp 65-66.

* French Declaration of Human and Civic Rights of 26 August 1789, Art 5:

“The Law has the right to forbid only those actions that are injurious to society. Nothing that is not forbidden
by Law may be hindered, and no one may be compelled to do what the Law does not ordain.” (translation
available at http://www.conseil-constitutionnel.fr/conseil-constitutionnel/root/bank_mm/ansglais/cst2.pdf).

® American Declaration of the Rights and Duties of Man, Chapter Two Duties, Art XXIX-XXXVIII.

% Banjul Charter, Art 27-29.
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" Karl Josef Partsch, ‘Chapter 4: The Contribution of Universal International Instruments on Human Rights’ in

Armand de Mestral et al. (eds.). The Limitation of Human Rights in Comparative Constitutional Law

(Cowansville, Que.: Y. Blais, 1986), p 67.

% Universal Declaration on Human Rights, Art 29:

“(1) Everyone has duties to the community in which alone the free and full development of his personality
is possible.

(2) In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are
determined by law solely for the purpose of securing due recognition and respect for the rights and
freedoms of others and of meeting the just requirements of morality, public order and the general welfare in
a democratic society.

(3) These rights and freedoms may in no case be exercised contrary to the purposes and principles of the
United Nations.”

 Ibid., Art 30:

“Nothing in this Declaration may be interpreted as implying for any State, group or person any right to
engage in any activity or to perform any act aimed at the destruction of any of the rights and freedoms set

forth herein.”
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* Karl Josef Partsch, ‘Chapter 4: The Contribution of Universal International Instruments on Human Rights’ in

Armand de Mestral et al. (eds.). The Limitation of Human Rights in Comparative Constitutional Law

(Cowansville, Que.: Y. Blais, 1986), p 67.

. Alexandre Charles Kiss, ‘Permissible Limitations on Rights’ in Louis Henkin (ed.). The International Bill of

Rights: The Covenant on Civil and Political Rights (New York: Columbia University Press, 1981), p 291.

% Karl Josef Partsch, ‘Chapter 4: The Contribution of Universal International Instruments on Human Rights’ in

Armand de Mestral et al. (eds.). The Limitation of Human Rights in Comparative Constitutional Law

(Cowansville, Que.: Y. Blais, 1986), p 67.
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» Alexandre Charles Kiss, ‘Permissible Limitations on Rights’ in Louis Henkin (ed.). The International Bill of

Rights: The Covenant on Civil and Political Rights (New York: Columbia University Press, 1981), pp 291-292.

* IccPr, Art 26:

“All persons are equal before the law and are entitled without any discrimination to the equal protection of
the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and
effective protection against discrimination on any ground such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.”

 Ibid., Art 5 (1):

“Nothing in the present Covenant may be interpreted as implying for any State, group or person any right to
engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms

recognized herein or at their limitation to a greater extent than is provided for in the present Covenant.”
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* Alexandre Charles Kiss, ‘Permissible Limitations on Rights’ in Louis Henkin (ed.). The International Bill of

Rights: The Covenant on Civil and Political Rights (New York: Columbia University Press, 1981), p 290.
*TICCPR, Art 4 (1):

“In time of public emergency which threatens the life of the nation and the existence of which is officially
proclaimed, the States Parties to the present Covenant may take measures derogating from their obligations
under the present Covenant to the extent strictly required by the exigencies of the situation, provided that
such measures are not inconsistent with their other obligations under international law and do not involve
discrimination solely on the ground of race, colour, sex, language, religion or social origin.”

% Alexandre Charles Kiss, ‘Permissible Limitations on Rights’ in Louis Henkin (ed.). The International Bill of

Rights: The Covenant on Civil and Political Rights (New York: Columbia University Press, 1981), p 290.

*|CCPR, Art 4 (2):
“No derogation from articles 6, 7, 8 (paragraphs | and 2), 11, 15, 16 and 18 may be made under this

provision.”
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* Albert Bleckmann and Michael Bothe, ‘Chapter 6: General Report on the Theory of Limitations on Human

Rights’, in Armand de Mestral et al. (eds.). The Limitation of Human Rights in Comparative Constitutional Law

(Cowansville, Que.: Y. Blais, 1986), p 107.
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“Ibid., p 108.
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“Ibid., p 109.

“ Ibid., p 109-110.

“ French Declaration of Human and Civic Rights of 26 August 1789, Art 11:

“The free communication of ideas and of opinions is one of the most precious rights of man. Any citizen may
therefore speak, write and publish freely, except what is tantamount to the abuse of this liberty in the cases

determined by Law.”
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45 Karl Josef Partsch, ‘Chapter 4: The Contribution of Universal International Instruments on Human Rights’ in

Armand de Mestral et al. (eds.). The Limitation of Human Rights in Comparative Constitutional Law

(Cowansville, Que.: Y. Blais, 1986), p 70.
“ Ibid.
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“ Seyyed Hossein Nasr, “The Concept and Reality of Freedom in Islam and Islamic Civilization’ in Alan S.

Rosenbaum (ed.). The Philosophy of Human Rights: International Perspectives (West port, Conn.: Green Wood

Press, 1980), pp 95-97.
“ bid., p 97.
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* James Legge (ed.). The Works of Mencious, Tsin-sin (Oxford, 1892), p 483.

* peter K. . Woo, ‘A Metaphysical Approach To Human Rights from a Chinese Point of View’ in Alan S.

Rosenbaum (ed.). The Philosophy of Human Rights: International Perspectives (West port, Conn.: Green Wood

Press, 1980), pp 114-115, 122.
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http://www.americanrhetoric.com/speeches/fdrthefourfreedoms.htm.

# Universal Declaration of Human Rights, Preamble:
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conscience of mankind, and the advent of a world in which human beings shall enjoy freedom of speech
and belief and freedom from fear and want has been proclaimed as the highest aspiration of the common
people,”
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86Uni‘tecl Nations General Assembly, 59th Session. In larger freedom: towards development, security and

human rights for all (A/59/2005), 21 March 2005, para 127-152.

87H‘ C. Folkard. The Law of Slander and Libel, 7th edition (London: Butterworth & Co., 1908), p 371.

*N. Machiavelli. Discourses on the First Decade of Titus Livius (London, 1674), p 598.

89Rober‘t Post, ‘Hate Speech’, in Ivan Hare and James Weinstein (ed.). Extreme Speech and Democracy

(Oxford: Oxford University Press, 2009), p 125.

90T. Starkie. A Treatise on the Law of Slander, Libel ScandalumMagnatum and False Rumours (London: W.

Clarke and Sons, 1813), p 535.
918. Wilson (ed.). The Works of James Wilson, Vol. Il (Philadelphia: Bronson and Chauncey, 1804), p 73.

M, Rosenfeld, “Hate Speech in Constitutional Jurisprudence: A Comparative Analysis,” Cardozo Law
Review. 24 Cardozo L Rev 1523 (2003).
International Covenant on Civil and Political Rights, Art 20 (2).
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97Penal Code, s 130 (1); W. Brugger, “Ban or Protection of Hate Speech? Some Observations Based on German

and American Law,” Tulane European and Civil Law Forum. 17 Tulane Eur&Civ L F 1 (2002), at 5.

98Stephanie Farrior, “Molding the Matrix: The Historical and Theoretical Foundations of International Law
concerning Hate Speech,” Berkeley Journal of International Law. 14 Berkeley J Int’l Law 1 (1996), p 5.

“Ibid., n 21:

e.g. Universal Declaration of Human Rights; International Covenant on Civil and Political Rights; International
Convention on the Elimination of All Forms of Racial Discrimination; Convention on the Elimination of All
Forms of Discrimination against Women; Convention on the Rights of the Child. See also Charter of the

United Nations.
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aunsauifengraneu (accessibility) wagnguunstuiiveutnnasaumansfitining
wiuaufieswe (sufficient definiteness)

fnqusrasdvesdoulaluded Ao desfulailifinissidndnsamsnasla™ a1n
ALty (General  Comment) U83AMZNIINNNSANSULBETY (Human  Rights

q

Committee) Fodrinansitnydililungrunsuisenavivesaundnigant uazngvane

 “It would clearly be contrary to the intentions of the drafters of the Convention to hold that a restriction
imposed by virtue of the common law is not “prescribed by law” on the sole ground that it is not
enunciated in legislation: This would deprive a common-law State which is Party to the Convention of the
protection of Article 10 para. 2 and strike at the very roots of that State’s legal system.”

i Karl Josef Partsch, ‘Freedom of Conscience and Expression, and Political Freedoms’ in Louis Henkin (ed.).

The International Bill of Rights: The Covenant on Civil and Political Rights (New York: Columbia University

Press, 1981), p 220.
o, Garibaldi, “General Limitations on Human Rights: The Principle of Legality,” 17 Harv. Int’l L. J. 503
(1976), 556-557.

v 9 Gauthier v. Canada, communication No. 633/95
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ANAILTLYRIAMENTTNNTAVBUYYETY nYuIespsiiaisnssiifioae

(sufficient  precision) NIagyilyaraaIsaufURnumungrunedulauazdauaiuise

v a

Whdenguunedanailes  nguuneseslilinandanaslunisdndednsluiasainumianig

wamseanuAgUIAuldnguune wagnguranededlvikuineiiisamesegUnuldinenagnsiu

Y Y

nsuanseenyssinninenagnidawazussiavlall waznis “Uaa@lilunguang” deq
aonAaesiulaulan1siiuyiaiedns  (abuse  clause) wazni1slidideny)Us (non-
discrimination clause) ¥8In@in1" wazunasinwIsinguueRaslidaduning ICCPR 1y

o & o o 122
nsaslneniuilledisninig

2. vananudInTu (Necessity)

a o Y] J

dmsuRouly “anudnlu” azdiulditausdyymnatulddin “necessary” Tu

g ]

a1

MUBLALIAU Ao A1 “necessary” Tun@n ICCPR 2871 “necessary in a democratic
society” Tuoydayay ECHR waza811 “to the extent necessary” Tusyda ACHR Jadu
gegAvmTnkuunItuUfIaInNaY

Seuly “duduredenudududsyaniulne” (necessary in a democratic society)

'
a a a v !

Tueydyanansuyvevuglsugasidundslunnfniddyian Seulvlivsngegludeuly
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fananagieuisanudifnyves “Ussusulneniansidlesiiused@nsain” * (effective

120 9 Dissanayake v. Sri Lanka, communication No. 1373/2005, Views adopted on 22 July 2008.

i Human Rights Committee, Ninetieth session, General Comment No. 32, Article 14: Right to equality before

courts and tribunals and to a fair trial (CCPR/C/GC/32), 9-27 July 2007.

122 Human Rights Committee, General Comment 34 (CCPR/C/GC/34), 12 September 2011, paras 25-26.

1 Alexandre Charles Kiss, ‘Permissible Limitations on Rights’ in Louis Henkin (ed.). The International Bill of

Rights: The Covenant on Civil and Political Rights (New York: Columbia University Press, 1981), p 306.

2 European Convention on Human Rights, Preamble:
“Reaffirming their profound belief in those fundamental freedoms which are the foundation of justice and

peace in the world and are best maintained on the one hand by an effective political democracy...”
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political democracy) Tunquuseweglsy “FadluwimnuAnmilieuiuwasiusanlusossssy
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3. ¥ANANYAUSTINWIDINgUsEaNAlABYaY (Legitimacy)
dnsuTngusvasdlunisdndndnsasiiuliiningusrasdluunete wu “national

o w 1

security” wag “public order” 91afimnunglesiunazeiniagliadndaanunazlunnag

Uszimanenadinudilanuanasduwieaduaididaaauvesinguszasdmantd il
Tagusrasdvesn1sinavinaenndesiuveausdyyinnatu laun nsinwiaiudung
VBIYIA YTOAIINAIULIEUTDY NTBNITAITITUAY YIDAATTTUVIUTEYIYY WALANSUTe

YoLAEIUDIUARADY

N. National security

ms¥nwanuiunwesiiuinguszasdlunisiinansiunngegluiteulunis
SrindvBiAeuyndevesniin ICCPR afaiainmiianisuanioan Ssfifiifuinanuvane
299 “national security” TuuwfagUaunen@n1tiaginnumniigeg1afeInu wealiideun
Tafiszyarumanetuliiae™ uenain ICCPR Houludos national security Ssusinglu
Soulymsdrinavsluanmuisnmisuanseenaieldoudan ECHR (do 10) wazoudann
ACHR (o 13) SetiyalAnileutunfing ICCPR aealsAd nnsiideuly “national security”
ﬁﬂﬂi’]ﬂgasﬂuﬁ'au%w%wﬁu “public order” wulude 19 ves ICCPR wag “public
safety” iwulusudynavsuyweruglsy deuwandliifiuidosdiianumifaumned

LANAIAU

' (%
=~ o o v a

A191 “national” goununefussinalauseinanis dely Todnindnsuyweyun

a

o [ Y a & [ L o w agay ¥va 1 r.ﬂ' ¢ o
91faNsSnwANtuAwefduingUssasdalunsirnadnsndlandedonal selewing

UszimAlupsATingnnseny

2 bid.:

“Being resolved, as the governments of European countries which are likeminded and have a common
heritage of political traditions, ideals, freedom and the rule of law, to take the first steps for the collective
enforcement of certain of the rights stated in the Universal Declaration,”

126 Alexandre Charles Kiss, ‘Permissible Limitations on Rights’ in Louis Henkin (ed.). The International Bill of

Rights: The Covenant on Civil and Political Rights (New York: Columbia University Press, 1981), p 295.
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daufn31 “security” auiiiulailosnIna a1 sAnsuyvesusTRINIUsTINARINAT

FINFIUINANURTANUTEHH T9019dullugIuindin “security” AiNazdinnumanenss

[y

UA1I1 “national security” AiusnglungUnsandszerfgeasiiulainingUssasdnan

a A

YOIANUTEVIIA AD N1TE1TITNIFURNINLAZAINAUAITZNINUTENA uazte 2 (4) 83
nUnsandszan@ndayadfiin “luanuduiiusssninsena aundnisladnfesaziiuns
ANANUVTENSLEMIAIB Y TN MU NA (territorial integrity) ¥38LBNTIININTTIDS

(political independence) ¥8355ln¢ Wion1snszviludnuaznisdulanliaenadasiuninu

| s ~,,127
1NUIZaIAURIENUTEY Y0

AT “national security” 1U1A¥MUNEAY NTANATOIYTUNTNUNIBIUNYA YTBYTY
AMNLSAULAY (territorial integrity) WaztONI1TNI9NT5LDS (political independence) a7n

nsldidwessafnsonisanainitazldings uazinguszasadenaniiazidumnua

aa a o

aduayuni1sdrinandvestaanyrranienguyanalunsaiidedidndnsdniudenis

= &

novauawon1sANAINVTeNTIdMaInAeuenigBlidnludomunefiannizansunie

v a

a & ¥ o = =128
NITPNLAU ualdutadninanslunzund

Toaguil aanndesiundnnis Siracusa 31978N13317AENS (limitation) wagn 15188
(% a . a 1 1Y a a = a a IS
Wusnsal (derogation) Tunfinisgninalssinainsmednswaliloslazd@nsnienisiiies (The
Siracusa Principles on the Limitation and Derogation Provisions in the International
Covenant on Civil and Political Rights)

“ANNTS Siracusa LARIINNTIAUTEYUTUY 1984 91 Siracusa Useimnadanaineniu
nsAmutazn1sUsuldieulunsdndndns (limitation and restriction clauses) nngld

Ny oA Y

nAn1 ICCPR Fslasunisnandulaunguesdnsnlalyisguia (NGO) laedieivyauans

Y
uywerunyngiatalulanidisiulagldnaazloonundundnlunisfiniiy nannis
Siracusa flsisunsatiuayuandgutatuseswaualinduenaisnisnisiieysslevilunis
Aruvesnalnd@niuyvevu nann1s Siracusa  UlalvdAdndnaukagA1aSUIEULA

a

Tagusrasdlunisdndnansnusingegluleulunisindednsaeliifiesusdludosdnldly

T UN Charter, Art 2 (4):

“All Members shall refrain in their international relations from the threat or use of force against the territorial
integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the
United Nations.”

12 Alexandre Charles Kiss, ‘Permissible Limitations on Rights’ in Louis Henkin (ed.). The International Bill of

Rights: The Covenant on Civil and Political Rights (New York: Columbia University Press, 1981), pp 296-297.
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9. Public order

o U [ a [ %4 = = =3 V1 a ¥ o

dmsun1ssnwmuasuseuiey nasadseuiisuasiulainndind ICCPR 14
11 “public order” AIUARUAWIEHTUAE “ordre public” vaugNeudayay1 ECHR uag ACHR
THigaAInI8189ng e Ao “public  order” Wit laslussvungrunsweslna-awsiu
(Anglo-American) A191 “public order” AuvINELiEvIIAETUIAIINAUldacy &
329NANT ICCPR F91uudAnL3as “ordre public” Tungruneslaaaiduvesniy

[ [y [

wnnalagge “public order” nueds nQunaunsglaiayseiunisviminiogns
Unfivesnalnludsrumiondnnisiiugiuvesdinudanisiansnavduyvesudodunialuaig
awuiseusey nssnwauasuieuiosiuduinguszasdlunisindnansiiie a1t uvessy
Ao < | L o v A av v 1 = =1 [
nIndudenauseloydasisugansaiminauunilaegraiisane vadl ladinluszuy
NYMUNELULEIAR D TLAZARLLBUADT LUIAMTBINITTNYIAINAIUETEUToEUIAIINTN
v IS A o A I a r-ﬂl A o v o Yo
wfpilma (M3e33an1 Miemhenudasedw) Miwdhnlunisnnansguanislddiunaves

[
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2 UN Commission on Human Rights, The Siracusa Principles on the Limitation and Derogation Provisions in

the International Covenant on Civil and Political Rights (E/CN.4/1985/4), 28 September 1984, Annex, paras 29-
30:

“29. National security may be invoked to justify measures limiting certain rights only when they are taken to
protect the existence of the nation, its territorial integrity or political independence against force or threat of
force.

30. National security cannot be invoked as a reason for imposing limitations to prevent merely local or
relatively isolated threats to law and order.”

120 Alexandre Charles Kiss, ‘Permissible Limitations on Rights’ in Louis Henkin (ed.). The International Bill of

Rights: The Covenant on Civil and Political Rights (New York: Columbia University Press, 1981), p 302; UN
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4. Rights or reputations of others: defamation

[

npUszasalun1sdinansluiainimuienisuanssandausngluynausdyyises

gavine A AvSvTeveldusuaIuAAadY (rights or reputations of others)
ANENTTUNITANTUYBETUBT LI “AnT” (“rights”) Tunil souBednSuyveyudn
Susedlagn@ing ICCPR waglunguanedvsuyvevusevnirseinaig 1 diudn “ynaaa

au” (“others”) Tundl nusaufsyaradunslugrusiidudauanyarawazlugius iy
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AUIVNUVBDIEIAUNUN

'
U a A A

JUadwnnUsen1suie Aa ninn ICCPR THANILNBN1S “1ANSn” aNSusadardesuad

A A

UAARBY BuAY ECHR wag ACHR lddduiionts “Aunases” ansvsedeldusvaynnady

n15ldd131 “respect” Tufillazviouliiiufvanuinazidugiintaidssvosynnady

Commission on Human Rights, The Siracusa Principles on the Limitation and Derogation Provisions in the

International Covenant on Civil and Political Rights (E/CN.4/1985/4), 28 September 1984, Annex, paras 22-24:

“22. The expression "public order (ordre public)" as used in the Covenant may be defined as the sum of rules
which ensure the functioning of society or the set of fundamental principles on which society is founded.
Respect for human rights is part of public order (ordre public).

23. Public order (ordre public) shall be interpreted in the context of the purpose of the particular human
right which is limited on this ground.

24. State organs or agents responsible for the maintenance of public order (ordre public) shall be subject to
controls in the exercise of their power through the parliament, courts or other competent independent
bodies.”

" Human Rights Committee, General Comment No. 22: Article 18 (Freedom of Thought, Conscience or

Religion) (CCPR/C/21/Rev.1/Add.4), 30 July 1993, para 8:

“the concept of morals derives from many social, philosophical and religious traditions; consequently,
limitations... for the purpose of protecting morals must be based on principles not deriving exclusively from a
single tradition”

1% Human Rights Committee, General Comment 34 (CCPR/C/GC/34), 12 September 2011, para 28.
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LWIAn Ae wuifauwsnuesveldsuluningdu (property) agnmildlugunsndalusidinu
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ag19mils wnAndidunwiAndudulunguanedingulugrsfingruieniiudszumigenesi

1% Karl Josef Partsch, ‘Freedom of Conscience and Expression, and Political Freedoms’ in Louis Henkin (ed.).

The International Bill of Rights: The Covenant on Civil and Political Rights (New York: Columbia University

Press, 1981), p 221.
P Gibbons, “Defamation Reconsidered,” 16 OJLS 587 (1996), 589.
1% Dario Milo. Defamation and Freedom of Speech (Oxford: Oxford University Press, 2008), p 17.

AV, Veder, “The History and Theory of the Law of Defamation,” 4 Columbia LR 33 (1904), 33.
PR Lidsky, “Defamation, Reputation, and the Myth of Community,” 71 Washington LR 1 (1996), 12.

" Lawrence McNamara. Reputation and Defamation (Oxford: Oxford University Press, 2007).

. Milmo and W.V.H. Rogers. Gatley on Libel and Slander, 10th edn (Sweet & Maxwell, 2004), p 7.
" lbid., 141-142.
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! Robert Post, “The Social Foundations of Defamation Law: Reputation and the Constitution,” California
Law Review, 74 Cal. L. Rev. 691 (1986).

“Ibid.

" bid.
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- - L , 146 & o oo
(contempt) sensgnivideavey (ridicule)”  wenanil lunisaduauunaUselevivedy
lun1sAuasestordesrasynna mafn1ansgs dnazdrsiisnrnuiuies (concurring

opinion) ma&r&jﬂv\l’mm Stewart Tuaf Rosenblatt v. Baer 1

1 Lewis, ‘Defamation: Reputation and Encounter’ in Friedman/Rehbinder (Hrsg.), ZUR SOZIOLOGIE DES

GERICHTSVERFAHRENS, JAHRBUCH FUR RECHISSOZIOLGI E UND RECHTSTHEORIE, Band 4, 278.

1 Robert Post, “The Social Foundations of Defamation Law: Reputation and the Constitution,” California
Law Review, 74 Cal. L. Rev. 691 (1986).
" Parmiter v. Coupland, (1840) 6 M. & W. *105, *108, 151 Eng. Rep. 340, 342 (1840), per Parke B.:

“the reputation of another by exposing him to hatred, contempt or ridicule”
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o

Sedition Act ¥ 1798 vesansy daimualinsifiud “nudeuniideyaniea vliideude
SRIGEN M%@ijﬁw” (“false, scandalous or malicious writing”) siaUse51UBUANIBIFAN

3939801 (“to excite against them ...

s

videdaglvmaidesansss indeatasouszsnuiBuiiv
the hatred of the good people of the United States”)149
Fog1siauITe9 “Libel” Ao “Blashphemous Libel” %58 Blashphemy Faudu
mmﬁmﬁamamﬂ%ﬁﬁﬂuﬂgmmaﬂamauaafﬁmﬁumiﬂﬁLaﬁﬁ’musuaquﬁﬁ N3991U"9
v 15
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PINYINUAITANUNADAUN FIUVDAEILNHI Libel U’]\‘]‘UigLﬂV]ﬂvLiJﬂJﬂ'J']QJLﬂEJ'JSUENﬂULi@flﬂ’]i

" Rosenblatt v. Baer, 383 U.S. 75, 92 (1966), Stewart J. Concurring Opinion:

“The right of a man to the protection of his own reputation from unjustified invasion and wrongful hurt
reflects no more than our basic concept of the essential dignity and worth of every human being-a concept
at the root of any decent system of ordered liberty. The protection of private personality, like the protection
of life itself, is left primarily to the individual States under the Ninth and Tenth Amendments. But this does
not mean that the right is entitled to any less recognition by this Court as a basic of our constitutional
system.”

18 US Restatemen (second) of Torts §§ 561-562 (1977); W. Prosser, D. Dobbs and R. Keeton. Prosser and
Keeton on Torts, 5th edn (1984), pp779-780.

e The Alien and Sedition Acts of 14 July 1798, Section 2.

" William Blackstone. Cornmentaries on the Laws of England, vol. 4, ch. 4 (Cavendish Publishing, 2001), p 46.
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4. Mé’ﬂﬂﬁﬂﬁitﬁ@ﬂﬂﬁﬁa (Non-discrimination)
= A 0 U a a ~ ! o "
u@ﬂlﬁﬂu@f\nﬂNEJUIGULQW']31Uﬂ']§7\]']ﬂﬂﬁV]ﬁsL‘ULaﬁﬂqWLLMQﬂ"liLLa@Na@ﬂ Viaﬂﬂqiilll,a@ﬂ

UfURTUsngeglude 26 vasniing ICCPR Lialuleululuvesnisiiindvedrmialy
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nAin1@esgiesluiniueie aeldveundenaniuanarauisdasianeiunung iy wavl

&9

o q Jeremy Waldron. The Harm in Hate Speech (Cambridge, Massachusetts: Harvard University Press, 2012),

ch. 3.
2 Mihajlova, Bacovska and Shekerdjiev. Freedom of Expression and Hate Speech (Skopje: OSCE, 2013), 35-36.
153

Ibid.
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ANTININNISAALTeT1AENS (imitation) AesdenndesiurannishlidenUfun

5. vananuduaina (Universality)

Tuaruiiuiily (General Comment) atufl 34 wenainuanniskiidonyfuRud.
INMINAUZNTIUNITAVBUYBeTULanIAuluS osweingUszasrveIn1sdinanslu
a4 o ] a A o a = = @ 9
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fasdonrapInuanANULUUEINg (Universality) ale

" ICCPR, Art 26:

“All persons are equal before the law and are entitled without any discrimination to the equal protection of
the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and
effective protection against discrimination on any ground such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.”

- European Convention on Human Rights, Art. 14:

“The enjoyment of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national
or social origin, association with a national minority, property, birth or other status.”

*® American Convention on Hurman Rights, Art. 1 (1):

“The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and
to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms,
without any discrimination for reasons of race, color, sex, language, religion, political or other opinion,
national or social origin, economic status, birth, or any other social condition.”

> Human Rights Committee, General Comment 34 (CCPR/C/GC/34), 12 September 2011, para 28.

* Ibid.
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Gl"l‘i’l\‘iﬁ 1
muUisuiisudeulunssiindns (imitation clauses)

YosuSdan | defl | Weulvlunnssiinans IngUszasAlun1sINAENs
International 19 (3) | provided by law and are - For respect of the rights or
Covenant on necessary: reputations of others
Civil and - For the protection of national
Political Rights security

- For the protection of public

order (ordre public)

- For the protection of public

health or morals
European 10 (2) | prescribed by law and are | - In the interests of national
Convention necessary in a democratic | security
on Human society - In the interests of territorial
Rights integrity or public safety

- For the prevention of
disorder or crime

- For the protection of health
or morals

- For the protection of the
reputation or rights of others

- For preventing the disclosure
of information received in

confidence
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- For maintaining the authority

and impartiality of the judiciary

American 13 (2) | - shall not be subject to - Respect for the rights or
Convention prior censorship reputations of others
on Human - expressly established by | - The protection of national
Rights law to the extent security
necessary to ensure: - The protection of public
order

- The protection of public

health or morals

African Charter | 9 the right to express and

on Human disseminate his opinions -None-
and Peoples’ within the law

Rights

2.3.1.2 wauluanizlunisananiswadelianui luniundends
Y
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1. Incitement to hatred

Ly

U8 20 (2) v9INAn1 ICCPR fwuaiusnsallisgniadesydAnguaneiity “n1s
s =) %

aduayuliiinaunfeadaluwd (national) wWiiug (racial) visemaun (religious) Fady

TimAnn15idenUfuR nsdulfing vienisldarnugunse” dedu Judulddn luteuly

Y o A

wnzlunisindanisuadedlianulumanieadeddrdrdyed 3 A1 A “nisaduayu”

(“advocacy”) “Aundends” (“hatred”) wag “n13878” (“incitement”)

[V %

“nsatiuayu” (advocacy) Aosnalvilin “n13878” (incitement) Ao lufiIUn

I

ATWDINGWUBIVD 20 (2) 11 “Any advocacy ... that constitutes incitement” naife LUu

a va

n1339laedreusandliyanadulunsgritnisnienanseands “nisidendjud
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(discrimination) n15tJuUdne (hostility) n3en15ldAr1uuLse (violence)” A
AR NSIINSITIENsTinnsdenuftRmatend (Committee on  the
Elimination of Racial Discrimination %58 CERD Committee) ﬂ’]isﬁ’sqimﬂéjﬂwmsl,l,éjﬁams
wenemglaligdudlufidalunisnszyiunsed saudanisnszvihanuiinein Tasns
atfuayunionstuy nsdigenanseilaedaudamiouoneniuniansesin 1y nmsuans

& <

deyanwalludandea@eyd vIen15uaninglenals vieA1yaukazn1sdeldnvaeily

>

AMURANTINTYIN A 1S (inchoate crimes) aatiu 39lifaenisua As N1SNIEVIIRNLAE
160
g

]

Whninevisanudsznisvesnisday lown n1sidenufus (discrimination) n131du
UUnY (hostility) nsensldarusuuse (violence) IAuuandeiulaganIn na1Ime N3
grglmiin “nsiaenUuR” (incitement to discrimination) wagnséaglmin “n1sldaiu

9 /- . . ) a av yvo o A o w
JULIY” (incitement to violence) WuuuiAnfilasunsiinAuvses1adinaulalag
ngune nduiu “nsiluufing” (“hostility”) Durirupfuazuissdeuludisfinluiu
Aa5991909N15898 LAZAIIULANAIITINGI “AUNEands” (“hatred”) AU “n1sidu
Ujtnd” (“hostility”) Alsifinuudusy wafu1aznanalain “anundends” 1Ju
I3 A U aw ' i d, a LS Y ad
asrUsgneuilusnidoediewnn vaued “n1siluding” [ uiruainuanseanunniguen
waz “nsidulfing” oraindulagladesd] “aundenda” ua “Arundsnte” W1ae
wllg “maluufing” el nsnlunissiening ICCPR sauwsniuiinisldandn “nmadu

UHUne” ievswnsnssyiiigniing wazd1d1 “msdagliiinainundends” (incitement to

’ Karl Josef Partsch, ‘Freedom of Conscience and Expression, and Political Freedoms’ in Louis Henkin (ed.).

The International Bill of Rights: The Covenant on Civil and Political Rights (New York: Columbia University

Press, 1981), p 228.
160 CERD Committee, General recommendation No 35 on Combating racist hate speech, UN Doc

CERD/C/GC/35 (2013), para 16:

“Incitement characteristically seeks to influence others to engage in certain forms of conduct, including the
commission of crime, through advocacy or threats. Incitement may be express or implied, through actions
such as displays of racist symbols or distribution of materials as well as words. The notion of incitement as

an inchoate crime does not require that the incitement has been acted upon”
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hatred) Lilaszyfiana uddeundivansgnldaduiurinliandniudn “nsatuayuliifa
arunndeadsdsdhegliinnaduuitng Wumsldmemdold™

“arundends” gnutseanidu 3 Uszian Ae anundeadsluyif (national)
wiviug (racial) vi3emann (religious) lun@in1 ICCPR A131 “national” Usingeeflunaned

winlladanunuieegrauieafuansly Aatvalud1in “national  origin” %38 “¥1A

a wua

Aniin” gausingegnilude 26 veandni ICCPR Sasdoulunislaieny]ds (non-

aaa [

. .. . 162 P = T ,”5’5agfa4u
discrimination clause)  U1ZUANUNRUIYLUUBUNUAIT “ethnic” NNU UIFAIANAAINUA

91 “national hatred” lud® 20 (2) ¥9enFin1 ICCPR 3 msngis “ethnic hatred” ae1ednLaU
nnngrmnemeludygivhumsatuayulfiinasndsadsdengunaidesdisiviftie
NN

duluaydyay CERD A131 “racial discrimination” (ﬂﬂitﬁaﬂﬂﬁﬁ’ﬁmm,%a%ﬁ) il
fowegludo 1 d1mneis n1ssuun nisiafu n1ssrie viemsidon lneseguuiiugu

& a ada & = ao a ) I v so a 163 = < Y1 o 1 « 9 A&
VBIYDUYIN AN Lsﬁaﬁ']ﬁlﬁiaslﬁ@ﬂqLu@]ﬁi@LNWWUﬁqﬂ%u@ %QQ%L“UVL@'JWF]’]’JW race Iumu

[

Lyflaeasnesenudilamnin szmulddnnieldeudyy CERD “national origin” agaels
AUNRLNBYDIAIIT “race” UALUARNT ICCPR A9 “national hatred” Ay “racial hatred”
Juauagaiu wazlude 26 993nfin1 ICCPR #1971 “national origin” U “race” fignuen

ndudunuazgiuvesnisidentfun

o Karl Josef Partsch, ‘Freedom of Conscience and Expression, and Political Freedoms’ in Louis Henkin (ed.).

The International Bill of Rights: The Covenant on Civil and Political Rights (New York: Columbia University

Press, 1981), p 228.

% \CCPR, Art. 26:

“All persons are equal before the law and are entitled without any discrimination to the equal protection of
the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and
effective protection against discrimination on any ground such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.”

“* ICERD, Art. 1 (1):

“In this Convention, the term "racial discrimination” shall mean any distinction, exclusion, restriction or
preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and

fundamental freedoms in the political, economic, social, cultural or any other field of public life.”
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2. All dissemination of ideas based on racial or ethnic superiority or hatred
ludneuniladiewsouiieuiute 4 (1) vaseydyay) CERD @u1vsivauluniindneandd
99 20 999nANT ICCPR  ud7 9InAULTUYDIAMZNTIUNS CERD 90 4 (1) vesaudyan
v waq v o o I3 o A v Yo v 1165
waRlvnisnsgyiausensilunisnsgyiideslasulnenunguine laun

NTHYUNIANUAANAIDYUUNUFIUVBIANUMTINIIMIUTDYR TAUNFEAT

Y

—_

SULARAINAUUANANININTOVIR (dissemination of ideas based upon racial
superiority or hatred)

2. M3tgliinaundentanaioyd (incitement to racial hatred)

Andu (acts of violence against any race or group of persons of another
colour or ethnic origin)

4. nseAulAinn1INIYInFULTITY (incitement to such acts)

" Eduardo Bertoni and Julio Rivera Jr., “The American Convention on Human Rights: Regulation of Hate

Speech and Similar Expression’, in Michael Herz and Peter Molnar (ed.). The Content and Context of Hate

Speech: Rethinking Regulation and Responses (Cambridge: Cambridge University Press, 2012) p 508.

' CERD Committee, General recommendation XV on article 4 of the Convention, para 3.
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1)

Y 1%
Y

MamgunIANARTIRtegULug s LMo vnaTorAvdeiniug vie
Andendsduinainaruandaatesiiviewiniug lidlumdla (Al
dissemination of ideas based on racial or ethnic superiority or hatred, by
whatever means)

mstgliiAnendends nsguiiu viemsidenufvireandnvesngulangumils
vuituguvendeond A Wemevier s idaviewiussndn (incitement to
hatred, contempt or discrimination against members of a group on grounds of
their race, colour, descent, or national or ethnic origin)
stagrienstglfAnmnsshsunssdedeyananianduyarauuiiugilude
2) (Threats or incitement to violence against persons or groups on the
grounds in (b) above)

msuanseeniiiunisggn (insult) msdeideu (ridicule) videnswnlie (slander)
yanavienguyana nionsatiuayunugndesvesamindends nmsguily i
nsdenuftideamndnvasndulanguuisuuiugiulude 2) lunsdifinnsnsesi
fsnanwinfunsigliAnmnundsadeienisidendforetnadniau (Expression
of insults, ridicule or slander of persons or groups or justification of hatred,
contempt or discrimination on the grounds in (b) above, when it clearly

amounts to incitement to hatred or discrimination)

¥
v a1

nsfidusinlu Iesdnsuagianssudnnsiiduaiuiagn seaunisidenujiiniaae
¥1#@(Participation in organizations and activities which promote and incite

racial discrimination)

106 CERD Committee, General recommendation No 35 on Combating racist hate speech, UN Doc

CERD/C/GC/35 (2013), para 13.
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ot lbid., para 14.
108 Human Rights Committee, General Comment 34 (CCPR/C/GC/34), 12 September 2011, para 49.

1 Universal Declaration of Human Rights, Art 19.

“Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions
without interference and to seek, receive and impart information and ideas through any media and
regardless of frontiers.”

"% ICERD, Art 5 (d) (vii):

“In compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties
undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of
everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law,
notably in the enjoyment of the following rights:

(d) Other civil rights, in particular:

(viii) The right to freedom of opinion and expression”

""" CERD Committee, General recommendation XV on article 4 of the Convention, para 4:

“In the opinion of the Committee, the prohibition of the dissemination of all ideas based upon racial

superiority or hatred is compatible with the right to freedom of opinion and expression. This right is
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3. Direct and public incitement to commit genocide

nsdglagnsaaringanssauglviesingias1iug (direct and public incitement to

. . I a 1 a I ¥
commit genocide) LﬂugﬂummwﬂmmﬂmgwmEJ'ismﬁ\‘iU'izL%ﬁmﬂiﬁﬂgaghma 3 YD

o v ) |y v 173 ' v
a'léﬁﬁyfg’]':l']ﬂjEJﬂ'ﬁ{]@\‘iﬂULLa3aﬂi‘ﬂﬂ@’]%iyﬂﬂﬁiﬂ@ﬂaqﬂLN’]‘W‘Uﬁ: A.A. 1948 LLazanEJGLmGUG]

embodied in article 19 of the Universal Declaration of Human Rights and is recalled in article 5 (d) (viii) of the
International Convention on the Elimination of All Forms of Racial Discrimination. Its relevance to article 4 is
noted in the article itself. The citizen’s exercise of this right carries special duties and responsibilities,
specified in article 29, paragraph 2, of the Universal Declaration, among which the obligation not to
disseminate racist ideas is of particular importance.”

1 Karl Josef Partsch, ‘Freedom of Conscience and Expression, and Political Freedoms’ in Louis Henkin (ed.).

The International Bill of Rights: The Covenant on Civil and Political Rights (New York: Columbia University

Press, 1981), p 229.
1 Genocide Convention, Art. lll:

“The following acts shall be punishable:
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Nuremberg)  walunuzdudedlalddnin “nns8ag” (incitement) usivis Streicher  ua
Fritzsche gﬂé’jﬁamawzy}maamiauuwam@ (crimes against humanity) lagAnLAaINITY
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(c) Direct and public incitement to commit genocide;”

" Rome Statute of the International Criminal Court, Art. 25:
“1. The Court shall have jurisdiction over natural persons pursuant to this Statute.
2. A person who commits a crime within the jurisdiction of the Court shall be individually responsible and
liable for punishment in accordance with this Statute.
3. In accordance with this Statute, a person shall be criminally responsible and liable for punishment for a
crime within the jurisdiction of the Court if that person:
(e) In respect of the crime of genocide, directly and publicly incites others to commit genocide;”

® lupdil Julius Streicher Lﬁuéﬁaﬁ%ﬂLLa:Uiim’l%ﬂ’liﬁmﬂﬁ’]ﬁ’lﬂﬁﬂﬂ’]ﬁ “Der Stturmer” ﬁLNHLLWf%@HaﬁﬁLﬁI@MW
FofUYIET (anti-Semitic) Qﬂ@iu’asﬁammﬁum’mﬁum'amgwama

76 ad . P v A
Tuadil Hans  Fritzsche Wudmthilunsensidlawaniug a(Mumstry of Popular Enlightenment and

v
o

Propaganda) LLazLﬂuﬁmﬁmﬂ’mﬁwq (Radio Division) Suaam% BN mawmmiimauuwwmua 91NN
NG

" Wibke Kristin Timmermann, “Incitement, Instigation, Hate Speech and War Propaganda in International
Law,” (Thesis, LL.M. in International Humanitarian Law, CUDIH — Centre Universitaire de Droit International
Humanitaire, 2006), p 10; (1946) 22 Trial of German Major War Criminals p. 502:

“Streicher’s incitement to murder and extermination at a time when Jews in the East were being killed under

the most horrible conditions clearly constitutes persecution on political and racial grounds [...], and

constitutes a Crime against Humanity”
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AMenaseydyy1  Genocide U 1948 ﬂmz@mming'ﬁzwmﬂizmﬂﬁii’um
(International Criminal Tribunal for Rwanda-ICTR) fnduadiAgafunisdaglaenssuaslng
ansnsaueliendaiiug 4 Af lawn AR Prosecutor v. Jean-Paul Akayesu AR Prosecutor
v. Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze AR Prosecutor
v. Juvenal Kajelijeli waw@d Prosecutor v. Simon Bikindi laganaasUasAusenauves
arufingiudaglnsmsauariasanssuyendasiuslasd

1. psAvUsznaumeluveseuila fie fnsevianuRedianundaelviendnasinig

2. 23AUTENBUANEUBNVBIANIURN D

2.1 m3thglviidnamiiug

2.2 M3nseihlagnse

2.3 NM3nsEylagasnsai

2.4 anuiadunuailifosnisua (inchoate  crime) @auduguses
Feafufuvesaaiznssuns CERD TuiFesmnuvangueanising) uaghifesnisanuduius

SYWINNNITASEVILAsHa (causation)

dwsutlgmininteulanisdrdnansluainmwisnisuanseaniutoulaanizaes
msrinnsyadediesunlumendeatazilugule flsuszdnauedeluluuni 3 Heaiu
LwIMINTINadereulnn1sIian1syaddianunlunmanieadeveinalndnsuyveyy

[y

SEMINUTTINALAE SEAUNINTA

e Wibke Kristin Timmermann, “Incitement, Instigation, Hate Speech and War Propaganda in International
Law,” (Thesis, LL.M. in International Humanitarian Law, CUDIH - Centre Universitaire de Droit International
Humanitaire, 2006), p 11; (1946) 22 Trial of German Major War Criminals p. 526.

17

9 a o a ' Y ' a o
eI I‘V]'iﬁ, “Lme‘wwwﬂmmamzyﬁzmwﬂﬁzmmmqnummammN@gmqaﬂmamquaﬂmﬂmmsmﬂw

Mangaaiug,” Gnerlinus Teansuintndge, Rnainsalunine1ds, 2553), uni 5.



59

A519% 2

aseeuiisueuluawizlunisdrdanisyadedieauilunisnfends

Yaaudayyn dofl | asAUsENRUVRINIIWATliRaulunsndends
International Covenant on | 20 - Any advocacy
Civil and Political Rights (2) - of national, racial or religious hatred

that constitutes incitement to
® Discrimination,

® Hostility, or

® Violence
American Convention on | 13 - any advocacy
Human Rights (5) - of national, racial, or religious hatred
- that constitute incitements to
® (awless violence or
® any other similar action
- against any person or group of persons
- on any grounds including those of race, color,
religion, language, or national origin
International Convention | 4 - all dissemination of ideas
on the Elimination of All ® based on racial superiority or hatred

Forms of Racial ® Dbased on incitement to racial

Discrimination discrimination
- all acts of violence or incitement to such acts
- against any race or group of persons of another

colour or ethnic origin

2.3.2 flundu
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L ouis-Leon Christians, Study for the Workshop on Europe (Expert workshops on the prohibition of

incitement to national, racial or religious hatred, Vienna, 2011).

bid.
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Flbid.

Eduardo Bertoni, A study on the prohibition of incitement to hatred in the Americas (Expert workshops on

the prohibition of incitement to national, racial or religious hatred, Santiago, 2011).



63

dmsunguunefitaundunadinyniseigilunivssnidegntsy 11 Useineain
Useineianun 29 Usealunivsusnmndunadnynisyagadiinnunlunianieadsegly

nOMINERNIEY0IRUTluIIUEIUTEARISAUALY Uuiun wagginieiiiunadnuniy

LY wa o v =

Uszananguaneengy e Wneuntyaanvnuniswededianuilumandeadslungrunefivey

A

dulinagunngrueglunguauneneldiunissedunisidendjuimaeviiuasamauiiag

nguaeRafun1sEndmITug egelsinulifiegranisterulduntaygfmanitlduin

= A

Wunuiunsdlvesuntyganuuszaianguuieeigy lngdieg1eiiaisa1Lan1syane As

<

'
va

ngraneUsemaudandundydanatvaunisyadeiiiaauilunianieadsegnalsatu

o

[y

Ingianzegddludiuiiierdesiulssnumiiug wu nguuneadun 1390 Ussmaldidle

WPBUNINYIAY A.A. 1951 (MSeN3anlule “Lei  Afonso Arinos”) wagngvuieadun 7716

'
= a o

Usgmeldiflofiounnsnan A.A. 1989 (138 “Lei Cao”) Gaildnwauziluuntyajdnisogii
gonuieduginTyaddianuilunisnfsatelaraensuiuaniaungnusgsssuyyves
UszimAun@alunisresumsyadadlinaunlunisniends dmsuludiuvesngrungaivn
downavuiineadesiuuinsnisdndanisyadsdiaulumanieadadaduninsnislunis
Unasesusingliiiulunguuneves 9 Ussinadiadulaun Uszineensiaufiun vignundg
a a & o R 184

Tade uawa lnned Meunan 31lun Wndln wagiiugeal

waugNtunIvwening wwamslunistygangurunenisluresgneanunisniunisds
glinenundeaddduyid wiiug vsemaudulsznousiy 4 wuamesiu lawnl) N3
1% Y 2PN = o a o e A A 1% Y =
Wun1sdrgliminaiuindendelugid wiiug nierauinineitesiuiasamlunis
wanseaniaganiz2) undyainineg Amunisdaglaiaanunioadslund wimug vie
maumiietesiuasamlunsduiiermauivievuianydun Negusniniloninisening
Uszimnam 3) Msiunisdrgliifnainuinieadaluyid wWiiug vieaauiineidesiu
Uszinugu (Tribalism) Tneaniz was 4) unUydfvesngunefiweulesnisiunsig

o A

TAnANundeadsluyd wiiug vismaundrduiseuasamlunsduiiemauilaganie

(%
L% U 1A

wseineliiintedinansvsenmsiianisdiglulssianlmig lneundydgfnaiiusngeg

<

Malusgsssuyy Ussanguuneegn nguanetiviiy naonsuundydinidnvasidu Soft
Law 19U UT028958555009d007avU 98 9 Uszinaindrurulszimeluniduaning
mnualinuddgivussiiurosrumilussuunguunevesau nadfe dsaukensnln

AuddAUsTUUBUEN (Tribe) wilondwiiug wasnguunevesUszmamanifasioulw

lbid.



64

wiudenisusuldde 20 vesn@iniseninadsenas lidndussuusurnvemulaensseyses
gL duniduyamavesrnundeatainguuneiulalifinsyediinaudaudasening
YUNITY 8NFIRE1Y inan 3 Tulssananguunedeuiaguasnsdeansveaussinelnln
= = v 185
Fetlunaslnwluniseg g

dwsulugiiniaede-wldia Tuszimaiiuinunilingvunedaunsadiunlensly

MIRTAENIDNIARINMSYRddinunlunandeadilunatg suiuuiaudindesm

[%
[ Y 1

Aldorvazuandrsiutneiniu nguunefainauszneulumenguuislunaleszaunaig

39950 UsENIangrungeiy naondungnineiiawdelseneulumengnuneniiien

'
Y

19 1 1 nguunefeIiuaduiiuaawiewid (National  Security) aaeaaungvue
Aeatunisdargbiiianisidenyfud nsiluljdn vsenisldaiugusilasanie
wenanil nguaneluginiaede-wudfiadauieanlmdunguuneoigiuasnguuieunedn
% = - = a v & 2 v
a8 nanIAe luunesena Useiawsesnsnadadianunlumandeadadulssinuaiiu
| = = Y ] 2 '

NMANEoIYT U nVNIeUIAaIN vaeluu1sUsemal TR uaIng 1 uE 09N
UINNTT LYY NAMNIEDDAATIAY NI IUUINTEALTULT0INININIYILATNIIWNS LYY
nguueinfuaun neuszinuludg AvsingIuluuiuniiieades fe nguuieiieiy
o a I3 & o a a4 v |
doudavuuardunesiug uannturelsemadsll  Soft Law MgIves WU Uszuia

o w I~

I3u5IsUVRIFEONIATY LuiU uiviall Ussiaunidfey Ao Tuvasiurravsenguunnatdudi

o

'
= a

A2592 lASUAIINANATOINUNY NUIETIAAN1TNABATIA U LUNIBNFEATe Hnguuieuls

Y

v A

UszinalduiunfuasesnIuiersenuAnuInnIfiyanalaglanizag19densalves

N Y a 186
NHMNNYNEINUNIINNUAIEUN (Blasphemy Laws)

2.4.2 priwIneAaneluvessy

v a Y o a < = A = o =
Toyaingnuiuminnwvesmaniglusesnsnadadianuilumanisadsluniy
glsuinnuldudusuiliesnniiaugindiuinlunisidifsleyanfuaznisundidinlunis

wenugzsznInaniiusesfefunsiglininanundsadadaswiiuamneiiunisden

*Doudou Diene, Study of the prohibition of incitement to national, racial or religious hatred in Africa (Expert

workshops on the prohibition of incitement to national, racial or religious hatred, Nairobi, 2011)

186Vitit Muntarbhorn, Study on the prohibition of incitement to national, racial or religious hatred: L essons

from the Asia Pacific Region (Expert workshops on the prohibition of incitement to national, racial or religious

hatred, Bangkok, 2011)
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peter Molnar, ‘Towards Improved Law and Policy on ‘Hate Speech’—The ‘Clear and Present Danger’ Test

in Hungary’, in lvan Hare and James Weinstein (ed.). Extreme Speech and Democracy (Oxford: Oxford

University Press, 2009), pp 247-250.

L ouis-Leon Christians, Study for the Workshop on Europe (Expert workshops on the prohibition of

incitement to national, racial or religious hatred, Vienna, 2011).

*Eduardo Bertoni, A study on the prohibition of incitement to hatred in the Americas (Expert workshops on

the prohibition of incitement to national, racial or religious hatred, Santiago, 2011).
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workshops on the prohibition of incitement to national, racial or religious hatred, Nairobi, 2011)

lbid.



69

Usenen fenseunauianisudnnsidenyjiimaevialunnusuume lldieaniy

= o o s 1 & 198
LAYAYININATNUTINTUU

o [

yaueilunguineesansidelussiuuasglifisnsaungunisnanirgluniamiug

%9 9

(Racial Vilification) wiiiu uisiufislumsmaundae sistiyamevialuzeansnanidelums
siiusiufivnnglungrnevesusuasiuinuseneudedesdin msduideans (Descent)
Fyund vAug maonsuuvasiuiamendiug lasaddaedwddyifetesiunisig
Tunsaraun Ae ad Islamic Council of Victoria v. Catch the Fire Ministries fifnaulay
maxa3y Victoria Suieatostunng 8 (1) vesngmane Racial and Religious Tolerance
Act (RRTA) vasuaigCatch the Fire Ministries 1dunguvestuadlumaunasadniidivanely
nMsiUdsuaudaaiuuntfuiioniad lngeauiaisdvesngudanaaldnaniunainisaids

INNEINTAIM AU a1 N0g19guRIlus NN SFILU WIS Y AiA1auIa1sEBnau

=3

nilslaanunvennuludnwuzifsturIvasnuigrkazunauuudvlsdvesluad n1s
nsyviranaignieasuusiemagAsssuveuasy (Victorian Civil and  Administrative

Tribunal) Aainigagazilniing 8 ved RRTA waztemiuvessnaglilailunisuans

a

AUAAWILEE1 TmAliNG (reasonably) #5elaudasn (in good faith) Catch the Fire

(%

Ministries gssalfiom1agnasaluasy Victoria MAatuiuinuuns 8 lagianas g

grssallagginine Nettle Fladednaddmatuiuianainlagn1siatsanfmansenuves

ToAunziinnege1unIegilenng 1 (ordinary and  reasonable) unufagiiansan

Y

[y '

PN a Yo v . PN I3 v
nansenuio1aiafiunguisudaninu (Audience) wnzinzasianiduidmingvesdaninu
Y] ] & aA Y a afa a o o 2
INIAIG ] ﬂiﬂl’@umLW]ﬁ]iﬂiu@@u&l@Q?qma(ﬂquﬁiilﬂﬂmLL@%W’]llﬁiﬁll@']sﬂa\ﬁﬂigﬂﬁgmqf\ﬂLaﬂﬂ@

nsdgiiiinmnundeatimsearsualanuianinedesiulunginisaluierivsolidans

Fianadinansesinanaundnnig Wisdulygyuvesngudsudeniudinan ogielsh

Y

6 v

aulidndudesdinisdrgliminnnundendstuaia wazaragvssaldidadednindan

4 @A a [y A [ a wva = o £
116131 8U09 RRTA %Wﬂﬂﬂaﬂ"lim@LﬂS’JﬂUﬂﬁqﬂL“U@LL@%‘V@ﬂﬂﬁ‘UﬁWNﬂ’]ﬁuqﬁJ@Quﬂﬂa%Qa’]Lﬁu

1Y) | = Y o A 4 & 199
winlauluingdeynnaaulindentiynnaiiveluauieiug

[

dmsupReg1aNd Ay vl sEImMATHITULAUATINA MUY Human Rights Act U 1993

ToyelAnansnNTURnnIunlazn1ee1gy lawnad King Ansell v. Police &am1agvssnives

198Denise Meyerson, “The Protection of Religious Rights under Australian Law,” Brigham Young University Law

Review (2009), pp 529; 533.
*Ibid., pp 547-8.



70

a e o 14 I o a a v ¢, . L. v = a v 200 %
TFuauAfAuAIY “UraeniinnieAnug” (Ethnic Origin) Ivsiudiawnigame™ Fuduy
ARN1INa18lun19eI1 (Criminal Vilification) Mannuaziieivesiuansteuund (Pro-

. a v a . L. 1201
Nazi) Lazlulfnnan1uegl (Anti-Semitic)

[
] =< 1

vasrilupdinirendou afdegeiddnuintu 1wy Tulsemedulailded 2010 9
masssssuyndulaii@yaiuayunganedefunisuiiumann (Anti-blasphemy Law) ¥84
Uszimadslisrunasglumsimuaunastnslumsengungiidosvuanmaundsyima
suziinsdlvesssmalnetuiiiuledsuinuainnin 100,000 qulszjéﬁgﬂswmudmmmw

o & ) v a a Y] ' a A Py o 203
flemdrgliAnanundeadiluseninassrirugnUalionusnamuaiuuag
2.5 Yanne

(%
=1

Tuunit 2 9 gsulddiaueinnniuifaduiuvesasnmddisginuanageud

54

s mesuiinlineliiindedunsie (harm) ungdusuvinlisaiinanuveusssulunisid
o w Y a & o § v S a o o = a PN Aa a4, .
wdriansldiasainiu yilviyuuesnsidiuven1sdndnEsaim fe n1siyaralans (rights)
wagdininil (duties) Tunisiliinaaiudsmeunuanadunlugly wikwInie (approach)
sanarnasulunendalfuanainalnmedniuywevud Wasuanuundnsuasnii

(rights and duties) unduisn1sad1edednia (imitation clause) vosnsIdaNSUNUT AW

Y o v a Aa

91ndod1inansialu (general  clause) Tuufayayna aunarsidutediindndanizianzas

a a 1

(specific  clause) @usvandunazUsstanniglaausdypy danduuveruniee d9lusos

9
a

Y o v a = ' a [ A v [ LY [ A Y
GUEJ"\]’]ﬂ@ﬁVlﬁsLuLﬁiﬂ?WLLMQﬂWiLLﬁ@Q@@ﬂNW@ﬂﬂg%ﬂ’]ﬂmmﬁ’ﬂm\‘maﬂﬂ duludeuleialulu

a 4

ANSANAEND AB

*Hannah Musgrove, "What Makes Race So Special: Should hate speech provisions under the Human Rights
Act 1993 be extended to cover target groups other than race?,” (BA dissertation, University of Otago,
Dunedin, 2009), p 20.

o Vitit Muntarbhorn, Study on the prohibition of incitement to national, racial or religious hatred: Lessons

from the Asia Pacific Region (Expert workshops on the prohibition of incitement to national, racial or religious

hatred, Bangkok, 2011)
* The reports of the Special Rapporteur on Freedom of Religion or Belief, A/65/207, para 44 (footnote 42);
A/HRC/10/8/Add.1, paras 55-68.

2 Vitit Muntarbhorn, Study on the prohibition of incitement to national, racial or religious hatred: L essons

from the Asia Pacific Region (Expert workshops on the prohibition of incitement to national, racial or religious

hatred, Bangkok, 2011)
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the Relationship between Freedom of Expression and Freedom of Religion: The Issue of Regulation and
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Prosecution of Blasphemy, Religious Insult and Incitement to Religious Hatred (CDL-AD(2008)026), 23 October

2008, para 58.
205Ibid.,para 60-64.

*Louis-Leon Christians, Study for the Workshop on Europe (Expert workshops on the prohibition of

incitement to national, racial or religious hatred, Vienna, 2011).
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fundamental freedoms in the political, economic, social, cultural or any other field of public life.”
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2o Human Rights Committee, General Comment 34 (CCPR/C/GC/34), 12 September 2011.

2! CERD Committee, General recommendation XV on article 4 of the Convention, para 3.




81

= Id

unUgygAvesisarsiaeniuatui 1 ¥99nfing ICCPR  Faduisansiaansy (Optional

Protocol) il Wsansatudenaddlinayniiuianizsgaraniaensuwiniuludiun

v o

i v ) a 1y 212 a 1y
LﬁEJ'JGU@QﬂUﬂigﬂﬁuﬂ’]iﬁ]ﬂmaia\iL%Su%@ﬂuﬂﬂa LGUULa?J'] U ‘Uﬂi%U'ﬂuﬂ'ﬁm@l@]@i@ﬂﬁﬂu

213 a 4! U U o
) SganAsgniissslaenausenireeususuiaves

[ [
<9 <9

aeldeydnyan CERD daneldte 14 (1

ANENIIUNTS (CERD) Tumssuiinnsandeseaseuanuananionduuananigluwnaianves

[ a Y = v J 14 & A a a a = LY & o a Y o &
INIAUU GZN’EJ’N’J’]‘l@(ﬂﬂLU‘ULWEJ’EJ?JENﬂﬁiagLN@ﬁVIﬁG]’]QJV]i%UIH@UﬁQJ}QJ}’mIWUiiﬂ’]ﬂu‘u NU

9 q

aaa

AMzNITNNIIIzlUSutesonTauninedtasiusgniAnilauszniAyoususI1u199a9
214
ARENIINNS

nanlaggenmuznssuNTasyveruaziuiansandesoasuseidis (1) Wuns

b4 a

Ansofeaseulagynna (Individual) (2) uaradinarudumrboresnisazlindns (3) 13

a a A

azillndninnadrndunisaslindnivieiaininedalaegimienssylilunfiniszning

Uszine (4) Tefosieuduanednualdnus desUsingiedseuseu deseaseutiusaaliiy
! v 5

ya  al { v v i | v Y a | 21
nshranslunistiutedaassuilignaease lidenmdosnulaunvaIn@iniseninausene

Y

(5) myazidindninenseyilagsznia (6) gieuseuraegngliiundiunaressgnia (7)

Tofeasvudatliegniglinszuiunisdu q lunisaeuaiuvsossiudeinnseninsseina

Yy = v 9] a & Aa Y vy 216 o o
®) fFousvudedaldnszuiunmaBelsislnniegatelulseimaaununduuds ™ wiadl

#? |cCPR Optional Protocol 1, Art 1:

“No communication shall be received by the Committee if it concerns a State Party to the Covenant which is
not a Party to the present Protocol.”

“|CERD, Art 14 (1):

“A State Party may at any time declare that it recognizes the competence of the Committee to receive and
consider communications from individuals or groups of individuals within its jurisdiction claiming to be victims
of a violation by that State Party of any of the rights set forth in this Convention. No communication shall be
received by the Committee if it concerns a State Party which has not made such a declaration.”

“ YoquiuiifzanAning ICCPR 115 UsemafiseuiuiiSanndeniuatuil 1 usllifieadgnifoudaye CERD 55 Ussinail
UsenAgausUsIUIAYDIAENTINATT CERD Aute 14 (%

https://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en (last visit, 10 July 2015))

“ |cepr Optional Protocol 1, Art 3:

“The Committee shall consider inadmissible any communciation under the present Protocol which is
anonymous, or which it considers to be an abuse of the right of submission of such communications or to be
incompatible with the provisions of the Covenant.”

“Ioid., Art 5:

“2. The Committee shall not consider any communication from an individual unless it has ascertained that:


https://treaties.un.org/Pages/Treaties.aspx?id=4&subid=A&lang=en
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- Human Rights Committee, General Comment 34 (CCPR/C/GC/34), 12 September 2011.

“ Korneenko et al. v. Belarus, Communication No. 1553/2007, Views adopted on 31 October 2006.
- Human Rights Committee, General Comment 34 (CCPR/C/GC/34), 12 September 2011., para 28.
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#e Human Right Committee, Concluding observations on Austria (CCPR/C/AUT/CO/4); Concluding

observations on Israel (CCPR/CO/78/ISR).

! Ross v Canada, Communication No 736/1997, Views adopted on 18 October 2000, para 11.5:

“(..) In view of the findings as to the nature and effect of the author’s public statements, the Committee
concludes that the restrictions imposed on him were for the purpose of protecting the "rights or reputations”
of persons of Jewish faith, including the right to have an education in the public school system free from
bias, prejudice and intolerance.”

8 Faurisson v France, Communication No 550/1993, Views adoted on 8 November 1996.
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# Glimmerveen and Hagenbeek v. The Netherlands, Cases Nos. 8348/78 and 8406/78, declared inadmissible

on 11 October 1979.
" No. 84-181 D.C. of 10 and 11 October 1984, Rec. p. 78.
2 X. v. Federal Republic of Germany, Case No. 9235/81, declared inadmissible on 16 July 1982.
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# Faurisson v France, Communication No 550/1993, Views adoted on 8 November 1996, para 9.7:

“(...) It also noted the statement of a member of the French Government, the then Minister of Justice, which
characterized the denial of the existence of the Holocaust as the principal vehicle for anti-semitism. In the
absence in the material before it of any argument undermining the validity of the State party’s position as to
the necessity of the restriction, the Committee is satisfied that the restriction of Mr. Faurisson’s freedom of

expression was necessary within the meaning of article 19, paragraph 3, of the Covenant.”
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AR J.R.T. and the W.G. Party v. Canada
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2 J. R T. and W. G. Party v. Canada, Communication No. 104/1981, 6 April 1983.

% Canadian Human Rights Act, Section 13 (1):

“It is a discriminatory practice for a person or a group of persons acting in concert to communicate
telephonically or to cause to be so communicated, repeatedly, in whole or in part by means of the facilities
of a telecommunication undertaking within the legislative authority of Parliament, any matter that is likely to
expose a person or persons to hatred or contempt by reason of the fact that the person or those persons

are identifiable on the basis of a prohibited ground of discrimination.”
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% Committee on the Elimination of Racial Discrimination, Jewish Community of Oslo et al. v Norway,

Communication No. 3072003, 15 August 2005.
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“" Ibid., para 10.5:

“As to whether these statements are protected by the ‘due regard’ clause contained in article 4, the
Committee notes that the principle of freedom of speech has been afforded a lower level of protection in
cases of racist and hate speech dealt with by other international bodies, and that the Committee’s own
General recommendation No 15 clearly states that the prohibition of all ideas based upon racial superiority
or hatred is compatible with the right to freedom of opinion and expression. The Committee notes that the
‘due regard’ clause relates generally to all principles embodied in the Universal Declaration of Human Rights,
not only freedom of speech. Thus, to give the right to freedom of speech a more limited role in the context
of article 4 does not deprive the due regard clause of significant meaning, all the more so since all
international instruments that guarantee freedom of expression provide for the possibility, under certain
circumstances, of limiting the exercise of this right. The Committee concludes that the statements of Mr.
Sjolie, given that they were of exceptionally/manifestly offensive character, are not protected by the due
regard clause, and that accordingly his acquittal by the Supreme Court of Norway gave rise to a violation of

article 4, and consequently article 6, of the Convention.”
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Progressive Fafunssanadedlumunsnuansaufiuludundondoni

f5odlunfil Ao Kamal Quereshi dudulinnisdlessusninideasunianudain
W53A Socialist Peoples lA50at38uUm® Documentation and Advisory Centre on Racial
Discrimination (DRC)  lutausnsnlvisiiunissesnndsiod1siaauansniingsunisuimg
WA Progressive N5yNAMURAMINUIELIANVENEDIYHAUNIIA TINTIAIUHANILNINT
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Suaraun 2001 laFesndiiodndunfiuuig Andersen  udunIsun1TUTMIITNTIA

28 Committee on the Elimination of Racial Discrimination, Kamal Quereshi v Denmark, Communication No.
27/2002.

?* Denmark Criminal Code, Section 266 (b):

"(1) Any person who, publicly or with the intention of wider dissemination, makes a statement or imparts
other information by which a group of people are threatened, insulted or degraded on account of their race,
colour, national or ethnic origin, religion, or sexual inclination shall be liable to a fine or to imprisonment for
any term not exceeding two years.

(2) When the sentence is meted out, the fact that the offence is in the nature of propaganda activities shall

be considered an aggravating circumstance."
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20 Committee on the Elimination of Racial Discrimination, Kamal Quereshi v Denmark, Communication No.
27/2002, para 7.2-7.3:

“7.2 The Committee notes that the present case involves two different sets of acts by different actors: on
the one hand, Ms Andersen herself transmitted press releases by facsimile, in respect of which she was
subsequently convicted. On the other hand, speakers at the party conference (of which Ms Andersen was
not one) made the series of racist statements, contrary to article 4, paragraph b, of the Convention,

described in paragraph 2.4, concerning which criminal complaints were lodged (see paragraph 5.6).
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- Ross V. Fewlwhlulunmssifaesan: Lﬂfamsummswm

Canada 1. provided by law - MIUGHAsNTHIA RIS

- Faurisson v. 2. legitimate aims: (Holocaust denial) (Faurisson v.
France - For respect of the rights or France)

- JRT. and the | reputations of others - Anti-Semitic speech (Ross v.
W.G. Party v. - For the protection of national Canada, J.R.T. and the W.G.
Canada security Party v. Canada)

(Human Rights | - For the protection of public

7.3 Against this backeround, the Committee considers that given the complaint against Ms Andersen in
connection with the party conference was not accompanied by any evidence suggesting that she was an
accomplice soliciting, directing or otherwise procuring the speakers at the party meeting to engage in the
impugned conduct, it is reasonable to conclude, as did the State party's authorities, that the complaint did
not make out a case that Ms Andersen, as opposed to the speakers themselves, had engaged in any act of
racial discrimination; indeed, as a matter of criminal law, liability of a member of a party's executive board

could not attach, without additional evidence, in respect of statements made by third parties.”
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- Kamal
Quereshi v.
Denmark
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Committee)
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embodied in the  Universal
Declaration of Human Rights and
the rights expressly set forth in
article 5 of this Convention (The
Jewish Community of Oslo et al v.

Norway)
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- all dissemination of ideas
® based on racial superiority
or hatred
® Dbased on incitement to

racial discrimination

- MInagUNINR oS
AUARRBAIUEY (anti-Semitic)
waratuayuun® (The  Jewish
Community of Oslo et al w.

Norway)
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- all acts of violence or
incitement to such acts
- against any race or group of
persons of another colour or

ethnic origin
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“'E. Mose and T. Opsahl, “The Optional Protocol to the International Covenant on Civil and Political

Rights,” 21 Santa Clara Law Review 271 (1981), 329-331.

e D. McGoldrick. The Human Rights Committee: Its Role in the Development of the International Covenant

on Civil and Political Rights, 2nd ed. (Oxford: Clarendon Press, 1994), p 202.

e Heyns and F. Viljoen. The Impact of the United Nations Human Rights Treaties on the Domestic Level

(The Hague: Kluwer Law International, 2002), p 6.
e United Nations Genral Assembly, 57th Session. Report of the Human Rights Committee (A/57/19), 11 July

2002, Vol.l, Supp (No. 40), para. 225; United Nations Genral Assembly, 64th Session. Report of the Human

Rights Committee (A/64/40), 2009. Vol. |, Supp. No. 40, paras. 230-236.
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245 Open Society Justice Initiative. From Judgment to Justice: Implementing International and Regional Human
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*lbid., p 121.

“ United Nations General Assembly, 67th Session. Report of the Committee on the Elimination of Racial
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Freedoms-ECHR) vi3efli3eniusesdassineudya dnsuywevuglslud 1950

oudyaansunvevuglsudydalrinsdadinmenssudnsansuyvevuglsy
(European Commission of Human Rights) LLazmaﬁm%wwwuq‘[sU (European Court of
Human Rights) LunTseausUswamadnsuyvesuglsUldlyundsiu unduiesiden

wazymaa (individual) laiendtauenfnen1alnenss win1siauaafsomIaneenNIziini

2 International Law Association, Committee on International Human Rights Law and Practice. Final Report on

the Impact of Findings of the United Nations Human Rights Treaty Bodies (2004), p 5.

% Rosanne van Alebeek and André Nollkaemper. The Legal Status of Decisions by Human Rights Treaty

Bodies in National Law, ACIL Research Paper No. 2011-02 (Amsterdam Center for International Law, University

of Amsterdam, 2011), pp 78-80.
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AznIIUISNsaVELYvesuglsUldinduaffiauslae yraandnsinanlumdenisasida

a a

= o a o Y Ao ] aa a | ! A a
aWﬁﬂJHTﬂﬂsﬁu%i@Iﬂﬂiﬁ ﬂm%ﬂﬁﬁll']ﬁﬂ']i‘ﬂgﬂ/]’]'ﬂu’]wﬂﬂﬂi@ﬂ?qﬂﬂmﬂuavﬁ@‘lm Na1IAL UNII

a [ S o & 1 g a [ Y o alee !
ATLUANUTNIUATUBYEAEY RN ECHR ‘Viﬁ@lil ‘ﬂ?ﬂﬂﬂﬂmgﬂiﬁﬁﬂﬁﬂ’ﬁ‘ﬂﬂLUUQU’]F’]@‘UUQ?T’]@L@Q

wazmnsznneteslilaseusudiunsvesmanialiiinnsaniiuafiniglu 3 iheuiond

S a

Poasuliinlnennenssusn1svselnesENiNeITa el AMENTIUNITITUUAS LANENUAT
gl5U (Committee of Ministers of the Council of Europe) @s.funiislussinsudnvosnae
= LY ) L3 = ®a o d' a K [ ! L aa o 1 a a
wussglsusuluesdnsmanisilenigunanagvguenisesnena 1nuItadedniinisaziie
9 o a 1251
WusnIlueydyy) ECHR 95em3slyl
sowninisusunalnansuyvevuglsuiindulaglul 1994 yaraddnsnaziausad
ReradnsuywevulaenTlaenaveisansaliuil 9 wazlin1ITEUUNIINTIANTINLALAUNA
voafigansatud 11 lnelin1senidnauenIsunsn1sanduyvesuylsuuasInnmadns
=~ = o Y o a a Y oA o
UYWEBULUUNISHIEAaRE I IiuTeernenTsuisn s lumeduiiosanluvae il
n1sUsEAldEansatun 11 Wi SganAnnsglaunaseeusuliyanaaunsaiauenfnesa
LaZkARIaNSUB UM AAVTU LY YU LITUIUMUAFULET A8LUngIUIAAALAEN1TERNTY
n1stausafvesyananatstiutouladidulunisidnlunfeydyeyn ECHR  amed
ANENIINNTSTUUAS (Committee of Ministers) §aaadd1u1alun1nTIINTIQUANSUHUR
o a 1252 1Y Y] . L. s a9 1w
pumfimnwvesmaey aneldnalndagdu yaea (individual) asdnsnlilysguia (NGO)

1Y 1

w3anguvesyAaa (group of individuals) §819nmnidumndenisasidindvsuyvevulaesy

[V
a a

= ) = ala ! o Y Y 253
ﬂ']ﬂ@iéﬁiyig']"l QQ@JﬁWﬁLﬁH@ﬂ@W@ﬂ’]ﬁI@UWﬁ\‘] NUNUYD 34 ?J@Q@Hﬁiyiyﬂ ECHR

! De Schutter. International Human Rights Law: Cases, Materials, Commentary (Cambridge: Cambridge

University Press, 2010), p 899-900.

» European Convention on Human Rights, Art. 46:

“2. The final judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise
its execution.”

** Ibid., Art. 34:

“The Court may receive applications from any person, nongovernmental organisation or group of individuals
claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the
Convention or the Protocols thereto. The High Contracting Parties undertake not to hinder in any way the

effective exercise of this right.”
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el wenannalnaieldnaeuunsglsy giinaglsudslinalndnsuyveyudus Nd
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ylegule

“* nalndvisuywevudu AlunumiAsiuagmueualumsiiamsyedsiionunlumandendslusuvesuloune
oiun

1. auznssunsnsglsuifionistesumamBenidorfuasnisuadufisssy (European Commission against Racism
and Intolerance-ECR)) vioAnznssudnis ECRI (Hunmihsnuiidadstulnsnmsauniglsy Tingussasdiiions
sounsBniterfuarnsidenuitiviadend wihiivesamgnssundnns ECR wlveaniuaesdaundne

(damiunsiansnensnasnludeyatfiutduifesduamenssuiinig ECR 9

U

v
o

http://www.coe.int/t/dghl/monitoring/ecri/default_en.asp) el Terausuuzideuloueisluresnaznssuidns
ECRI MAsndadutiunvesmyndeiionunlumandend liun

- ECRI General Policy Recommendation No. 1: Combating racism, xenophobia and intolerance, adopted by
ECRI on 4th October 1996

- ECRI General Policy Recommendation No. 6: Combating the dissemination of racist, xenophobic and anti-
Semitic material via the Internet, adopted on 15th December 2000

- ECRI General Policy Recommendation No. 7: National legislation to combat racism and racial discrimination,
adopted on 13th December 2002

2. aﬁﬁmi’hé’:}ElmmﬁumLLazmmimﬁﬂuQIiU (Organization for Security and Co-operation in Europe-OSCE):
Huny OSCE Jdesnmuesde (OSCE Representative on Freedom of the Media) lull 1997 OSCE l#dnda
dridnanugunu OSCE Jeadnmvesdetuiloyssfunsufiinuiusnsdludenainmuiinisuantesnuaz
i@ muesde negunu OSCE vihwmihiiaendesguaimuinisiudemtasuiiisadesiusgaudn OSCE wagyinns
Woudmthsnsesdiaainmuiinisuansesn uenaini funy OSCE Saimihiltioimaegaundnlunisaduayu

duaSulvitinsufiRnumdnnisuazansiuves OSCE Tuiuidinmuiinisuanssanuagiasnmvesdelnauysol

a1 a

3. annnglsunsemindanansenuresuleugvesanamelsundnednsuyveyu Tul 2000 annmglsulauseniald
ngunsanamelsuinmednstuiugudanseneulumeansuywveyuluaueieg (@ Council of Europe. Handbook

on European Non-Discrimination Law, European Union Agency for Fundamental Rights (2010), p. 17.) Faugily

LLiﬂL’%u%hjﬁwa@nﬁwwﬂawma wireanausdygnaaueud 2009 Iiasuaniurveanginsfanananiiduies
Uy lvfianugmanguunenie Tngdvsluasnamuvinsuanseangndayalentieglude 11 veangung (g Charter
of Fundamental Rights of the European Union, Art. 11) u,a3aQﬁﬂsmmmqukﬂﬁqwmﬁmm;&ﬂﬁ’ummaﬁmﬂ
fagdoaasmngiaridednituiugureanmgladimuiuniydfidemsluidenufiR uaslunsdiingdas
Jadul

Auddey

]

o =

o @ a ' v oy a wa % & 1
ﬂJﬂUﬂmesa‘Viquﬁ‘U IFEAUIYN EU ﬂaN@JVUWWm@QUQUWWWNﬂ{]UWﬁ@’l'ﬂ yonand lnenavests 6 (2) w99

=D

"daveu annmglsuBugenuUAnweudyan ECHR (g Treaty of Lisbon, Art. 6 (2)) ﬁy’qﬁl,aﬂmsﬁﬁcgmaq
avnmglsufiintesiunsyedaiamulumandeads fe nseumdnduivhensdefuguiuuunasenisuaznis
wansoendemawenifenfnarnismandausnenAlaeisnismengueegn 9 2008 (EU Framework Decision
on Combating Certain Forms and Expressions of Racism and Xenophobia by Means of Criminal Law of 28th
November 2008.) fi¥aquszasdifielmiAnguuuunisldngmnesengnilndouduluglsy uenanilud 2007 anam

v oy

glavlddnsianiisauanamglsuitednsduiiugu (European Union Agency for Fundamental Rights) Liieidugue
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3.2.1.2 nalnENSNYBEYUBLLINT

naltnansuyvesulunIUaEN L EUAURILANIAOAIANLNTTUITNITANTUY B TUWIAS

a

MIUaLisnI (Inter-American Commission on Human Rights-IACHR) Tut 1959 TneuRvosi
UseyusguunIAelsenAvre903An133§e1siu (Organization of American States-OAS)
TuraaiSudu AngnssunBnng IACHR  Siessdruranthitlunisldduusiuiigunavesdy
aundn OAS  Tunsldumsnisduasosdnduyueruivinty egslsinm auenssundnng
ACHR  Aldwaununuimnansundunalnnisldanulagerdesiseuisgaundndaliiun
puznsTIsNsUsEneufudeioniouilisu lurnsiuamenssunsnng IACHR UfoRwtd
Tngendusunaanufyanivheansuagnifivesyuduriselsing (American Declaration
of the Rights and Duties of Man) LALIINATIANSAORIVET OAS 1T usrewn

ANZNIIUIBNNINENSBaUB Ay LAvBuYBesuatuaug AsgauTn OAS iy

1A 91ntulud 1965 Afin1581981U1AAMENTTUIEAS IACHR Taunsasutasessauan

.. . 1 = i =~ & 1= a o NY a a
yAAa (Individual Communication) ielaaunasiiauiiuinfimsazidinfiusnsdlinugns

]
o w =

uywerursokidugulutagiu FgadidgegNninanuenssuisnig IACHR awnsaviazlnaiy

Y

v o

wazdmnuiuindgaundn OAS lanszvinsazilindnsuyvesuudinsgaenanazluladndu
AABUFYYIDISNIMEANSUYEYY 1969 (American Convention on Human Rights-
ACHR) (9 ansgo3niviseunuini) agrlsiniy  nalnnisauaunisufUiRnuiusnsd
AUANTUYBEYUVDITTAUNTN OAS Tnsodelansiunamaunintuilunisndaainnis
Uszmaldeudnyan ACHR vie Pact of San Jose Tull 1969 Fsflnadsfuldadslull 1978 ua
VaIUdy1 ACHR v‘iﬂﬁﬁmﬁmﬁﬂﬂﬂaaw%uuw%mmw%ﬂaLm%m (Inter-American Court
of Human Rights) Julu@l 1979 vaidenfunasnssuisnis IACHR Adunsisrunandhd

o o o & 1255
meldoudyaaduiiey

ATIANTINUANTNTEATYIRRAZNITNANTIAUAIIR 1191 vihsaudenaneslianudismdenasnisiinsig

v a a va Sd v . 2 . oo v v vy o
wnSgaudn EU lun1sufifenung EU Mfiendes egrdlsinumhenuiilidsnalunisiuteleassuainuana
faumadnsuyvevuglsy

5 o v o o o a | P Y] a Y = 0%

dmiudrunantfivesuznssuisns IACHR ludwiieadesiusgaundn OAS tusaudanisliveiaueuus

(recommendation) uAsgaun3n OAS lunislduinsniseingg iedselerilunsdunsesdnsuyvevunislinseuves
nguanengly wagnisisenie1deyadnigaundnineliuuinsnsiuans uywesudeigaudnld aaensunsidily
dunansallusgaundn OAS lnemnuBueuvseA1Bry109551uU (7 Statute of the Inter-American Commission on
Human Rights, approved by Resolution No. 447 taken by the General Assembly of the OAS at its ninth regular

session, held in La Paz, Bolivia, October 1979, Art. 18.)
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audyay1 ACHR Tdnwazadeafsiuaydyy ECHR na13me wanandn1sseyans

Einmlunisansedydanas yana nguynana wisasdnsnlilysguianlasunisdeieniy

A} 9

[ '

nsruunsiaUnnlegnglulseimmaunundundianunsadudeseassudonnensTunsns

IACHR ledgnazidndvslaesy vinanenssundnislianansanmieseivdefinimduinsiu

o o v

SpneaTadla AugnssuIsNseIvtuauanisana IACHR lagagiauanisamalaianie
dd‘QJ dl 1 1 a U b2 % U U U o
nsdinsgngnnaImitaslineudnya ACHR lalidne1dunnaydyayiy wazgousudiung
yoarmawiiy idlaeds 1) senduuaainisal (Declaration) mude 62 veaudyan
256 Y] a . o a
ACHR™" w30 2) Inedonnasfivay (special agreement) $5au1Tnva9 OAS LO9AAUITALEUD
a a = Y 1w v A | a YR
ARRBAMENISUISNTHSaAalauiy Aelddauluinamenssu1Sns IACHR  azSude
FoassulalanganignianlaloateaususIuIIveInuEnIsIIBN1IAINTe 45 vaseudya
ACHR wazdadoussutudondudenioussunasgnifoydyynliuaassoususiuiaves
AENTIUSNSE LU Ut
Auldde 44 voseudy1 ACHR  uAAa (individual) nguvesyaAa (gsroup  of
individuals) w3oasAnslilysguia  (nongovernmental —entity) Felasun1ssusomu

NVIUNEYRISTANTN OAS a813tiaenilsgonvtuATaY (petition) FiaANENIIUIBNTT IACHR

43

2/ s

N o ) o " a o 1 . . 1A a
uildnwagiluA13e9nnd (complaint) n38A1n8191nY (denunciation) 318n15a¢4iin

U = U % d257 d! V1 dl o v v wa
WUTNTUATNDUEFL LY ACHR Iﬂﬂigﬂ’]ﬂ “U\W3Lﬁ‘Lﬂﬂ’J’]ﬂ?i‘&J‘Nﬂ’]i’e}\‘isﬂ’e}\‘i‘UﬁﬂaG]WZJUV]UQJJﬁJﬁ]

<

dmiuludninertosiusgniAoudyan ACHR amznssuisnis IACHR figunasuuazldaiumiosves

yAAA (petition) 7duroAMznITUBNIMINTe 44 UazUaTeuseuvedsgnIA (communication) NBumute 45 ves

o

audyan WnesgnAnasfaaseuidsznfdniguiliaslaiiusnsdinueudyy) ACHR latulzdouaaseoniuguia

YoeAnznIIENIsluNsTuLardefesseu uarignnAngnioaiuuasiealnasgauTudIu1aveIAMEnITINENTT IACHR

v

fg AENTIUNSNNSIIRzSuLa liatuteseasauld uana1nil AuenssuNSANS IACHR Falignuns dunanisal laadu

Uaseuiuunariivaiauauuy (recommendation) wisgaundn OAS wlalldnAeudyan ACHR Bnene sl aneld
Reulvirdedlafunisdersimunszuiunsnsnndegnelulssimaaununduuds (g Statute of the Inter-

American Commission on Human Rights, Art 19-20.)
256 = o { o ° . a a | a

Tud 2009 T5gnAfisensulnsgamainuIn (Compulsory Jurisdiction) vedrmadvizuyweyuwinIvewini
Wdu 21 Uszina Useneumie aeani3nd, Wy, Lgieal, saugia, 1oni1nes, e1slauiu, ainde, laaeudy,

frunual, g3uw, Uwn, 38, dansms, Uisnde, Tudde, wadainees, of, uida, Windln, ars1susgladidiu

wagulsulaa g Inter-Am. Comm’ n H.R, 2009 Annual Report available at

http://www.corteidh.or.cr/docs/informes/eng _2009.pdf.

" American Convention on Human Rights, Art. 44:
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ludetilvaniynnaluni1siuAina1ilny (denunciation) Mg kanein1sturmsesnude 44
a1unsadulasyraaildlydideniela nedl dieussleoviddiusiu nieldnwasdy actio

. 258
popularis

3.2.1.3 nalndnsuywevuLeaning

ansuyvevulunivwensnildiiissgnasiansigualaenalndnsuyvevulussuy
anUszaneiviniy usdsdnalndnBuyveruvasanaimuenini (Afican Union-AU) lnedl
AMEATIUIDNTANDUY BBV ULALENTUTEI 19 ULBNIAT (African Commission on Human
and Peoples’ Rights) (ARugN55UEN158NWINN) Feresusled 1987 WAYAIRENTNY YEYULAY
AvnSuUsErwUReNENN (African Court of Human and Peoples Rights) lussAnsuan lnedl

a

N UnIIAIeANTUYYETULAL ANTUTEM I ULONINN (African  Charter of Human and

“Any person or group of persons, or any nongovernmental entity legally recognized in one or more member
states of the Organization, may lodge petitions with the Commission containing denunciations or complaints
of violation of this Convention by a State Party.”

#* De Schutter. International Human Rights Law: Cases, Materials, Commentary (Cambridge: Cambridge

University Press, 2010), p 930.
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Peoples’ Rights-ACHPR) #13engting Banjul lunsiansavduyweruvdnneluniinie”™ lu

LYY} a a gj [xy] Y] | Y] . v 260
Jaqiusgau@nanninuen3nina 53 Useinalalidnetuunngins Banjul aunuawas

[ %
=1

AMENTIUIBNTANSUYwEYURaEANTUTEY1vuLDNTN1gnAensTulul 1987 lag

99ANISLONNINLENINT (Organization of African  Unity-OAU) @aseunnanatfuannimn

v

a A @ ¢ Ao Qi Y o a 261 a =
LOWIN LWL UUDIANINUN ’Wlmi’l‘\](ﬂi?@LLﬁﬂWEJIG]ﬂ{]UGﬁLLE]WiﬂW AENTIUITNTHONTAN

25

@

’ anvagfimwraangUnsuensni Ao Lumieuad Ufga%maﬁm%waSauuazaw%maﬂmﬁmwhﬁ”'u WASITUTOIENT
maAsegia dau uagiaussan warlifiousiiusesdvivasyana (individual) whiu uigiiusesdniuasusesivu
(peoples) sheFadudvinamanmmmansseiimansiuueniniduginiaiinnegmelsnisarenaniausiuds
msLLmqmﬂsdwﬁmﬂﬂuLLaw%ﬁ’u‘LugﬂLLUUSu (9 Christof Heyns and Magnus Killander, ‘Africa’, in Daniel

Moeckli, Sangeeta Shah, Sandesh Sivakumaran and David Harris (eds). International Human Rights Law

(Oxford: Oxford University Press, 2010) p 484.) neldnndinsuenini “Uszvnvw” nnaufiavsiagldfuanumi
Wil (right to be equal) (Y8 19) @nglunisdisseguasimnuneuiandites (right to existence and self-
determination) (¥ 20) dn3iazsmineielouauTIAaENNeINTsTTUYRVRIALREINES (richt to freely
dispose their wealth and natura resources) (¥ 21) @nslunsiauIniuasegna dann uazTausssu (right to
economic, social, and cultural development) (U8 22) avsludufninuazainutuag (right to peace and security)
(¥e 23) uazansludsindeuiiritowsla (right to satisfactory environment) (fo 24) Wil #1391 “Usvanau”

(Peoples) lufiiiTsoramnefsussmvuvesiisussimafld (q 147/95 and 149/96, Jawara v The Gambia, 13th

=

Activity Report of the ACommHRP (1999-2000), para 73.) @nduszyvudieagnlilasussuivuuisdiuvessyd
“yntufulasasduiusniaUszfiaans Usend Jowd winiug Sausssn a1 mau sluaf (ideological)
piimans dndnuaiuazauisinedunaasugiia (economic identities and affinities) wieaneduiusdug” (g
266/03, Gunme and Others v Cameroon, 26th Activity Report of the ACommHRP (2009), para 171.)

20 § http://www.achpr.org/instruments/achpr/ratification/

' augnssudmsweninildihuuame fiRvesamenssuninisansuyseruwiianU sz e niiagaugn1sN1snIs
IACHR sUszgnaldlumsvinihfiduasudvsuywewy dufe nausisiefasnufimvuazamgyinanusine Judionsie
asguagaIunsalinuansuyveruluusasUssinulagane (thematic issues) (g De Schutter. International

Human Rights Law: Cases, Materials, Commentary (Cambridge: Cambridge University Press, 2010), p 948.)

denuiiauiifgrtosiulszinunisiitansuadaduauiluniundends Ao {seauiiryiimeddnimuins
LLamaaaﬂu,a:mw’u’wﬁﬁaaﬂasﬂnaﬁ (Special Rapporteur on Freedom of Expression and Acess to Information) (9
Christof Heyns and Magnus Killander, ‘Africa’, in Daniel Moeckli, Sangeeta Shah, Sandesh Sivakumaran and

David Harris (eds). International Human Rights L aw (Oxford: Oxford University Press, 2010) p 490.)

sgalsfinmunisuanismeunstoyarisnenuuarfminduvesnuenssunsnisviliningd assaegnslng
wasren iUl iRmudaiauenuginag uazduluguassaneusydnsnmuesnsduaiudvdunvevunazans
U UUVRIAENTINIEN SN N BRI (9 Magnus Killander, “Confidentiality versus Publicity: Interpreting

Article 59 of the African Charter on Human and Peoples’ Rights,” African Human Rights Law Journal, 6 AHRLJ

572 (2006).)
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fignunanthiindng 3 Usenns nanfe msdaaiudvbuyverunazdniuszaneu s1unalu
MsnNgTnTuenng uazn1sAuAsesAvSuyweTuLasAvEUsYTL”
ma%w%wwmuLLazﬁw%U%%wuuaw%mLﬁ@%ué’wﬁ%misuaqﬂgﬁ’muaw%m ealopld
m351’@5’&maﬁm%ww%uLLazam%ﬂiwwuLLaw%mmuuMmEJLa%ma%fwﬂalﬂ?m%quasuu
¥93 AU 1Ay fisansdsnaniinisuszmaldludl 1998 uasiinataduldasaslod 2004 91
foyadgaiisgaundnannmueniniasunslufiSarsasudndnvianaa 51 Uszimaain

vy 54 Ussine wallsganndnilidneniuisalsaesnariies 26 Ussine wasiiies 7

(% '
o o

UszimAuiluiiaateeusudiunaemalunsiiansanedfiauelavesinsilailyisguia (NGO)
wazymna (Individual) Tun1sussyugaeenvesaduylul 2004 advwladiu@lvivinnisaiu
FUMAFNSUYBEUINUAIAYRTITULBNENIMEmANAN 19 WIUYTEI Tnemanay
FIUALFYNIIMAYATTTULAL ANTUYeYULDNTNT (African Court of Justice and Human
Rights-ACJHR)  wazagaiin1susenmaldiisansinsiusssuygyaiavasenalvidiliiley 2008
agulsinuluinerdnusaduiazinnsanluvsunvesmadviuyvesunazansussyvy
= & 263
WaWINWYIUU

Aaken3ndindunAeutenIlneAsaUAgUIIARLaTa NI YNYnlaue

o v
v S

paFnafgItunsinukaznsdsAuldng Unsuening #sansdnasaatl naonaunsians

' ' '
Ay a A aa

a a = i v » o o v v264 v a a a a v
anduyveyudug AfgNnedelalidnendull™  daddvSiaueadidamanening laun
ANZNIINIBNTS SgnAvesdhensenseu lefigniesdeu defiussrvunndumie waziie
aa ¢ a Y o A s i v v = a = I3

ilnaUselovilinertesiuai aeAn1ssenielsenaseausTuatunIdiensng sauteRns

= 1o 265
lal¥sgua (NGO) uazyaaa

2oz African Charter of Human and Peoples’ Rights, Art. 45.
*** Protocol on the Statute of the African Court of Justice and Human Rights ) http://www.african-
court.org/en/images/documents/Court/Statute%20ACJHR/ACIHR _Protocol.pdf
*** protocol To The African Charter on Human and Peoples' Rights on the Establishment of an African Court
on Human and Peoples' Rights, Art. 3 (1):
“The jurisdiction of the Court shall extend to all cases and disputes submitted to it concerning the
interpretation and application of the Charter, this Protocol and any other relevant Human Rights instrument
ratified by the States concerned.”
*? Ibid., Art. 5:
“1. The following are entitled to submit cases to the Court

a. The Commission;

b. The State Party which has lodged a complaint to the Commission;
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WaNA1TU191NANSTUNISIAUDARAILTD 5 VBINTAITWAILLTAUIIAULATIUISNNS

a a

waNSN181AUBARFBANR LANINANENTTUISNITININTDS 0T URANTUIETN Az TinaNS

aa

a X Y} ° a & A ua v a 266 i
bNAYULLASS ﬂ?ﬂVlVl’]ﬁSL%JﬂUUI@Jﬂ{]UMG]’]@JGU@Lﬁu%)LLu%sU@ﬂﬂmSﬂiﬁiﬂﬁﬂ’ﬁ Yuglunsal

<9

994 NGO wazyananude 5 (3) aziduondromalaensslindeiliosgnianneitosiuadle
LoaseausUgNIVBIAMAtUNITTUATRIELElAENTIAIN NGO Uavyanan1ude 34 (6) ved
ac v I N o 267 = v o v % s
Wsansdamarmaidenow” 7 Useinanuoasgauiugunamaniute 34 (6) Usenaulume ys

s

a = a a Y] awv a 6,268 & X A )
Awvle 11817 91a wnuwille 1w siuan warlnaadag (loneslaad)” vellteulanissu
Tfa15u1 (Admissibility) vesrmatduluaiuideulonissulifnansuidesenssuves
a ¥ £ a 269 gj dy CY aa v A
ANZNIINITNIIMIUTD 56 VeIngUnswansn1™ vl 91nUsAgIUNITITdERANYeY

a Yy lo & v & A a a a Y] A av 270
ﬂm%ﬂiﬁﬂ"lﬁﬂqﬁﬁﬂiaﬂlﬂﬂqL‘Uum@\iLU‘UWIEJ@'V]QﬂagLﬂJWﬁﬂJqsﬁﬂIUﬂﬁaUﬂimeﬁﬂL‘Vi‘&Jf’Jﬂ‘lﬂ IU‘V]'N

c. The State Party against which the complaint has been lodged at the Commission;

d. The State Party whose citizen is a victim of human rights violation;

e. African Intergovernmental Organizations.
2. When a State Party has an interest in a case, it may submit a request to the Court to be permitted to join.
3. The Court may entitle relevant Non Governmental Organizations (NGOs) with observer status before the
Commission, and individuals to institute cases directly before it, in accordance with article 34 (6) of this
Protocol.”

20 Christof Heyns and Magnus Killander, ‘Africa’, in Daniel Moeckli, Sangeeta Shah, Sandesh Sivakumaran and

David Harris (eds). International Human Rights Law (Oxford: Oxford University Press, 2010) p 493.

" protocol To The African Charter on Human and Peoples' Rights on the Establishment of an African Court
on Human and Peoples' Rights, Art 34 (6):

“At the time of the ratification of this Protocol or any time thereafter, the State shall make a declaration
accepting the competence of the Court to receive cases under article 5 (3) of this Protocol. The Court shall
not receive any petition under article 5 (3) involving a State Party which has not made such a declaration.”
e http://www.african-
court.org/en/images/documents/New/Statuts_of the Ratification Process_of the Protocol Establishing the
African_Court.pdf

** protocol To The African Charter on Human and Peoples' Rights on the Establishment of an African Court
on Human and Peoples' Rights, 6:

1. The Court, when deciding on the admissibility of a case instituted under article 5 (3) of this Protocol, may
request the opinion of the Commission which shall give it as soon as possible.

2. The Court shall rule on the admissibility of cases taking into account the provisions of article 56 of the
Charter.

3. The Court may consider cases or transfer them to the Commission.

#'% SERAC v Nigeria, 155/96, 15th Activity Report of the ACommHPR (2001-2002).
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3

*™" De Schutter. International Human Rights Law: Cases, Materials, Commentary (Cambridge: Cambridge

University Press, 2010), p 950.
e European Convention on Human Rights, Art. 35:
“1. The Court may only deal with the matter after all domesticremedies have been exhausted, according to
the generally recognised rules of international law, and within a period of six months from the date on which
the final decision was taken.
2. The Court shall not deal with any application submitted under Article 34 that

(a) is anonymous; or

(b) is substantially the same as a matter that has already been examined by the Court or has
already been submitted to another procedure of international investigation or settlement and contains no
relevant new information.
3. The Court shall declare inadmissible any individual application submitted under Article 34 if it considers
that:

(a) the application is incompatible with the provisions of the Convention or the Protocols thereto,
manifestly illfounded, or an abuse of the right of individual application; or

(b) the applicant has not suffered a significant disadvantage, unless respect for human rights as
defined in the Convention and the Protocols thereto requires an examination of the application on the
merits and provided that no case may be rejected on this ground which has not been duly considered by a
domestic tribunal.
4. The Court shall reject any application which it considers inadmissible under this Article. It may do so at
any stage of the proceedings.”
o American Convention on Human Rights, Art. 46:
“1. Admission by the Commission of a petition or communication lodged in accordance with Articles 44 or 45
shall be subject to the following requirements:

a. that the remedies under domestic law have been pursued and exhausted in accordance with

generally recognized principles of international law;
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b. that the petition or communication is lodged within a period of six months from the date on
which the party alleging violation of his rights was notified of the final judgment;

c. that the subject of the petition or communication is not pending in another international
proceeding for settlement; and

d. that, in the case of Article 44, the petition contains the name, nationality, profession, domicile,
and signature of the person or persons or of the legal representative of the entity lodging the petition.
2. The provisions of paragraphs 1.a and 1.b of this article shall not be applicable when:

a. the domestic legislation of the state concerned does not afford due process of law for the
protection of the right or rights that have allegedly been violated;

b. the party alleging violation of his rights has been denied access to the remedies under domestic
law or has been prevented from exhausting them; or

c. there has been unwarranted delay in rendering a final judgment under the aforementioned
remedies.”
are African Charter of Human and Peoples’ Rights, Art. 56:
“Communications relating to human and peoples' rights referred to in 55 received by the Commission, shall
be considered if they:
1. Indicate their authors even if the latter request anonymity,
2. Are compatible with the Charter of the Organization of African Unity or with the present Charter,
3. Are not written in disparaging or insulting language directed against the State concerned and its institutions
or to the Organization of African Unity,
4. Are not based exclusively on news discriminated through the mass media,
5. Are sent after exhausting local remedies, if any, unless it is obvious that this procedure is unduly
prolonged,
6. Are submitted within a reasonable period from the time local remedies are exhausted or from the date
the Commission is seized of the matter, and
7. Do not deal with cases which have been settled by these States involved in accordance with the
principles of the Charter of the United Nations, or the Charter of the Organization of African Unity or the

provisions of the present Charter.”
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) v a a U (3 A v = C4 a0 a v A I
Jumssindulaeasuuudsaendun vise 2) fusseziaaudoutiuudlifmfininyives Chamber iuusiidninudie
wilsFasvelil Andu vise 3) mne1¥esvelil Grand Chamber Andugnenids vie 4) MendsliA1fininy1vesn Grand

Chamber (9 De Schutter. International Human Rights Law: Cases, Materials, Commentary (Cambridge:

Cambridge University Press, 2010), p 904.)
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Schutter. International Human Rights Law: Cases, Materials, Commentary (Cambridge: Cambridge University

=

Press, 2010), p 935 FmdraniiliienafinissziudefinmiufingldFsenaiinisiaueniivema vl Sgnfeuduauay
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(9 American Convention on Human Rights, Art. 61)
ﬂmxﬂsimﬁmmaw%ma%aqﬁmﬂ%ﬁmnL'ﬁ'amm@aaﬂ5uﬁmuuﬁu§m°ua@miLmiwﬁm%wwwuuazaw%
Uszrunau (amicable solution based on the respect of Human and Peoples’ Rights) MNAMENTINIDN5IAY

v A

ilmsandiafniunse anenssunsmsiienaiifeidusuuy (recommendations) sesgfignieadsutsenasiufienisls
uqmmiﬂixﬁwauﬁmfu WIan1suilursesndnngvune mﬂ%’gﬁgﬂ%@nﬁﬂul@iﬂﬁﬁﬁmm ANZNITNIBNISNIZIEUBARAD
Aanely (9 African Charter of Human and Peoples’ Rights, Art. 52, 53, 59; Christof Heyns and Magnus
Killander, ‘Africa’, in Daniel Moeckli, Sangeeta Shah, Sandesh Sivakumaran and David Harris (eds).

International Human Rights Law (Oxford: Oxford University Press, 2010) pp 488-489.)
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" Council of Europe Committee of Minister, Recommendation No. R (97)20 on “Hate Speech”:

“..the term "hate speech" shall be understood as covering all forms of expression which spread, incite,
promote or justify racial hatred, xenophobia, anti-Semitism or other forms of hatred based on intolerance,
including: intolerance expressed by aggressive nationalism and ethnocentrism, discrimination and hostility
against minorities, migrants and people of immigrant origin.”

* Gunduz v. Turkey, judgment of 4 December 2003.

28

! lbid., para 22.
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2z Ibid., para 40:

“..all forms of expression which spread, incite, promote or justify hatred based on intolerance (including
religious intolerance)...”

* Council of Europe Committee of Minister, Recommendation No. R (97)20 on “Hate Speech”:

““_.the term "hate speech" shall be understood as covering all forms of expression which...”

2 Gunduz v. Turkey, judgment of 4 December 2003, para 40; Erbakan v. Turkey, judgment of 6 July 2006,
para. 56; Stirek (No. 1) v. Turkey, judgment of 8 July 1999 (Grand Chamber), para. 62.

# Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 5; WUAR Gunduz v. Turkey, judgment of 4

December 2003, para 51.
% \fupil Strek (No. 1) v. Turkey, judgment of 8 July 1999 (Grand Chamber), para. 13-20.
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" David Keane, “Attacking Hate Speech under Article 17 of the European Convention on Human Rights,”

Netherlands Quarterly of Human Rights, 25 Neth. Q. Hum. Rts. 641 (2007).

*® Hannes Cannie and Dirk Voorhoof, “The Abuse Clause and Freedom of Expression in the European Human

Rights Convention: An Added Value For Democrac and Human Rights Protection?,” Netherlands Quarterly of

Human Rights, 29/1 Neth. Q. Hum. Rts. 54 (2011).

289 Universal Declaration on Human Rights, Art 30:
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“Nothing in this Declaration may be interpreted as implying for any State, group or person any right to

engage in any activity or to perform any act aimed at the destruction of any of the rights and freedoms set
forth herein.”

0 International Covenant on Civil and Political Rights, Art 5; Amecian Convention on Human Rights, Art 29.

#1 Lawless v Ireland, judgment of 14 November 1960, para 7:

“Whereas in the opinion of the Court the purpose of Article 17 (art. 17), insofar as it refers to groups or to
individuals, is to make it impossible for them to derive from the Convention a right to engage in any activity
or perform any act aimed at destroying any of the rights and freedoms set forth in the Convention; whereas,
therefore, no person may be able to take advantage of the provisions of the Convention to perform acts
aimed at destroying the aforesaid rights and freedoms; whereas this provision which is negative in scope
cannot be construed a contrario as depriving a physical person of the fundamental individual rights
guaranteed by Articles 5 and 6 (art. 5, art. 6) of the Convention; whereas, in the present instance G.R. Lawless
has not relied on the Convention in order to justify or perform acts contrary to the rights and freedoms
recognised therein but has complained of having been deprived of the guarantees granted in Articles 5 and 6
(art. 5, art. 6) of the Convention; whereas, accordingly, the Court cannot, on this ground, accept the

submissions of the Irish Government.”
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2 Anne Weber. Manual on Hate Speech (Council of Europe Publishing, 2009), p 23.

# Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 55.

24 communist Party (KPD) v. the Federal Republic of Germany, decision of the Commission of 20 July 1957,
Yearbook 1, p. 222.

s Nachtmann v. Austria, No. 36773/97, decision of the Commission of 9 September 1998:
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“Moreover, the Commission has already stated earlier that National Socialism is a totalitarian doctrine
incompatible with democracy and human rights and that its adherents undoubtedly pursue aims of the kind
referred to in Article 17.”

26 Schimanek v. Austria, No. 32307/96, decision of 1 February 2000:

“As regards section 3a (2) of the Prohibition Act, under which the applicant was convicted, the Court notes
that it prohibits the founding or leading of groups which aim at undermining public order or the autonomy or
independence of the Austrian Republic through its members’ activities inspired by National Socialist ideas.
The applicant was actually found guilty of having held a leading position within such a group. National
Socialism is a totalitarian doctrine incompatible with democracy and human rights and its adherents
undoubtedly pursue aims of the kind referred to in Article 17 of the Convention. In these circumstances, the
Court concludes that it derives from Article 17 that the applicant’s conviction was necessary in a democratic

society within the meaning of the second paragraph of Article 10”
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#1 Honsik v. Austria, No. 25062/94, decision of the Commission of 18 October 1995:

“As regards the circumstances of the present case, the Commission particularly notes the findings of the
Court of Assizes and the Supreme Court that the applicant’s publications in a biased and polemical manner
far from any scientific objectivity denied the systematic killing of Jews in National Socialist concentration
camps by use of toxic gas. The Commission has previously held that statements of the kind the applicant
made ran counter one of the basic ideas of the Convention, as expressed in its preambular, namely justice
and peace, and further reflect racial and religious discrimination.”

#® Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 62.
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2 Remer v. Germany, No. 25096/94, decision of the Commission of 6 September 1995:

“As regards the circumstances of the present case, the Commission notes the detailed findings of the
Regional Court as to the contents of the applicant’s publications in which he had attempted to incite to
hatred against Jews. Moreover, the Federal Court of Justice confirmed that anybody who on the basis of
ideas of national socialism incited to hatred against parts of the population in making commonly known
untrue factual allegations in public and reproaching them with lying and extortion and thus portraying them
as particularly abominable. The Court of Justice considered that such a consideration applied the more when
the fate of the Jews under the national socialist regime was depicted as an ‘invention’” and when this
allegation was combined with the alleged motive of extortion.

The Commission finds that the applicant‘s publications ran counter one of the basic ideas of the
Convention, as expressed in its preamble, namely justice and peace, and further reflect racial and religious
discrimination”

* Udo Walendy v. Germany, No. 21128/92, decision of the Commission of 11 January 1995:

“As regards the circumstances of the present case the Commission notes that the publication in question did
according to the German appellate court deny historical facts about the mass murder committed by the
totalitarian Nazi régime and therefore constituted an insult to the Jewish people and at the same time a
continuation of the former discrimination against the Jewish people.”

o Garaudy v. France, decision of 24 June 2003:



128

waNAINT ANENTIUIBNMSIaEAadnSuyweyuelsUfaite 17 uusuldiunmsnags
faunlumandendaniudevid (racial hate speech) N19gUaNINLBINNTBUVBIUIAA

s

Revisionism #38n15ULasn158819W9Ug

luad Glimmerveen and Hagenbeek v the Netherlands §38agnAnauI1RAILRAR
nmsiililunseunsesdsluliidearstis “ondndinuna” (“white Dutch people”) Tnei
wnulvneuilildiumeenluanussmausesiaus auznssuBnnsansuyvevuglsy

v ! £ %

AWadedn “U8 17 (eydan ECHR) loygwlildde 10 Winkeunsaufndudenuun

3
[

A a,,302
TumaFor
aa a =oa vy I3 wa ¢ a
IUQWQﬂﬂﬂM‘UQ A® Seurot v. France E‘\JWENLUU@E?‘@UUingG‘Iﬁ’]ﬂmiLLa3L6UEJUUVW’VJ']3J

Poniiuynuensnmielasffiuiadiuaanunetnivesdsuseu madnduyvesuglsuiusuly
303

¥

U0 17 1ihiumRuazAndulisuiles (inadmissible) tguriu

nsUsUldte 17 Winnsiasuudasndeddty luadl Norwood v United Kingdom
madnsuyseruglsulfinde 17 iusulddunislenddsauyadudmaaainnsouvesnis
Ufasnssndnasnitusuarnstedusmidadunsouiuiite 17 gnianuiulilaeduds
Inasyyiianisiidufisssy (Tolerance) MNAIUATVRIAIAN (social peace) wavnishilidion

UHUR (Non-Discrimination) Tughusfilunmaiugiuvesoydya) ECHR

AR Norwood v. the United Kingdom

ARllEToe Ao Mark Anthony Norwood Aaluainas (Wu1n 60x38 %3l.) JUBIA1TUNA
Asawsndumeidannegluneanis@aldainnsse British National Party w3ewssa BNP
I3 = o A I a 2 v o a 1
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“The denial or rewriting of this type of historical fact undermines the values on which the fight against racism
and anti-Semitism are based and constitutes a serious threat to public order. Such acts are incompatible with
democracy and human rights because they infringe the rights of others. Its proponents indisputably have
designs that fall into the category of aims prohibited by Article 17 of the Convention.”

2 Glimmerveen and Hagenbeek v. the Netherlands, Nos. 8348/78 and 8406/78, decision of the Commission
of 11 October 1979:

“In the present case, Article 17 does not permit the use of Article 10 to spread ideas which are racially

discriminatory”

** seurot v. France (dec.), No. 57383/00, 18 May 2004.
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o Norwood v. United Kingdom, No. 23131/03, decision of 15 November 2004:

“The Court notes and agrees with the assessment made by the domestic courts, namely that the words and
images on the poster amounted to a public expression of attack on all Muslims in the United Kingdom... is
incompatible with the values proclaimed and guaranteed by the Convention, notably tolerance, social peace
and non-discrimination. The applicant’s display of the poster in his window constituted an act within the
meaning of Article 17, which did not, therefore, enjoy the protection of Articles 10 or 14

It follows that the application must be rejected as being incompatible ratione materiae with the provisions of

the Convention, pursuant to Article 35 paras 3 and 4”
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0 Pavel Ivanov v. Russia (dec.), No. 35222/04, decision of 20 February 2007.
** Hannes Cannie and Dirk Voorhoof, “The Abuse Clause and Freedom of Expression in the European Human

Rights Convention: An Added Value For Democrac and Human Rights Protection?,” Netherlands Quarterly of

Human Rights, 29/1 Neth. Q. Hum. Rts. 54 (2011).
7 bid.

** Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 74-75.
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** Hannes Cannie and Dirk Voorhoof, “The Abuse Clause and Freedom of Expression in the European Human

Rights Convention: An Added Value For Democrac and Human Rights Protection?,” Netherlands Quartery of

Human Rights, 29/1 Neth. Q. Hum. Rts. 54 (2011).

30 Garaudy v. France, decision of 24 June 2003, Part A: The Circumstances of the Case :

“Article 10 of the aforementioned Convention has to be interpreted in the light of the provisions of Article
17 of that Convention (...) section 24 bis of the [Press Freedom] Act of 29 July 1881 is aimed at preventing or
punishing the public denial of facts that have been the subject of a final ruling by the Nuremberg
International Military Tribunal and relate to events that are totally incompatible with the values of the

Convention for the purposes of Article 17.”
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' ibid.

“The denial or rewriting of this type of historical fact undermines the values on which the fight against racism
and anti-Semitism are based and constitutes a serious threat to public order. Such acts are incompatible with
democracy and human rights because they infringe the rights of others. Its proponents indisputably have

designs that fall into the category of aims prohibited by Article 17 of the Convention.”
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*'2 | ehideux and Isorni v. France, judgment of 23 September 1998, para 15.
*** Norwood v. United Kingdom, No. 23131/03, decision of 15 November 2004:
“The applicant’s display of the poster in his window constituted an act within the meaning of Article 17,
which did not, therefore, enjoy the protection of Articles 10 or 14
It follows that the application must be rejected as being incompatible ratione materiae with the

provisions of the Convention, pursuant to Article 35 paras 3 and 4”
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o Kuhnen vs Germany, 28 May 1986, Application No. 12194/86:

“As regards the circumstances of the present case the Commission again notes the detailed findings of the
Frankfurt Regional Court according to which the publications at issue, by advocating national socialism, aimed
at impairing the basic order of freedom and democracy.”

* 1bid.:

“As a result, the Commission finds that the applicant is essentially seeking to use the freedom of information
enshrined in Article 10 (Art. 10) of the Convention as a basis for activities which are, as shown above, contrary
to the text and spirit of the Convention and which, if admitted, would contribute to the destruction of the
rights and freedoms set forth in the Convention.”

e Remer v. Germany, No. 25096/94, decision of the Commission of 6 September 1995:

“The Commission finds that the provisions of the Penal Code at issue, and their application in the present
case, aimed to secure the peaceful coexistence of the population in the Federal Republic of Germany. The
Commission therefore has also had regard to Article 17 (Art. 17) of the Convention.”

7 Ibid.

“Accordingly, there is no appearance of a violation of the applicant's right under Article 10 (Art. 10) of the
Convention.”

e David Keane, “Attacking Hate Speech under Article 17 of the European Convention on Human Rights,”

Netherlands Quarterly of Human Rights, 25 Neth. Q. Hum. Rts. 641 (2007).




135

31NN5RTUMWININMTUTUITTR 17 veseudnyay1 ECHR wiuadvdlansiag
Ingdauuavilisuilaldinalndvsuywevualsnoamsyadadnaunlunisniondisen

INAUANATBIVDIENTLUETNMUINITHaNDaNALTD 10 Yasaydy) ECHR lngaedld

va ¥

FBusn e Ieensusuldundygade 17 veseudyaritmenisiunsldansined
WoU (prohibition of abuse of rights) Tunsdifinsnanfinnidudunisyedsfieauilunig

IndundaiazdaiuamAiugIuYeILdy

wa v o d'

aaa = v g v o a |y
0YdN A IﬂEJmiUSUIGUUVlUQJJﬁUWU’@ 10 A59AFDIVDIDUAYUILNDNANTEUIINNIY

o q [ Ag7)

Reulvlunsdrinansluasnmusnisuansesn Tunsalnve 17 Qladsruldiuaniiug

3.2.2.2.1.2 NSINAEININLIINITHENIBNNETIAYD 10

233AFR9YDIBYH Y IANSUYWe YU LTU

maansuyweyuglsUlua@ Handyside v the United Kingdom nan331 “id3nim
| <, = v oo W o o & v 1 t
wisnswansean dunildlusngiududifgresdiauiaviluteululaaiuvesninunnmi

Y s, 319 Yo o v a a = |
LLa%ﬂ']ﬁWWU']GU@QQJH‘HEJ ” LAY “.ﬂ']EJIWUQﬂ‘UGU'ENSU@ 10 159mA 2 amﬁIULﬁiﬂWWLL‘WQﬂqiLLﬁWQ

o 14 1

Ldwigafinalddeduiu “doyatnnans” waz “wuanuda” Aldildunisanaiu wiefly

Y

(% (%
Y

AelinAMuLAnAtuiTY uiddlnalddiduiuteyatnasuazuuinudnilaud

aseanufunszun wazsunmusinseUszrnsidinluniediulamedsuludiunisveany

[d ! [

Joy N158TURSITY kazAulanI1ameauAnNdudiulsznaudfyrssdiausu iy

o

a ”320 ‘3! 1 1 d‘ ;4 o L2 =l dlq.l > > >
Usedulae”™ Femand1ndn suuuy Weuly dedndn wielnunigeenuideduiunig
wanseandsegluvrauivnilavdesladnddu (proportionate) AuingusvasAlagyou

(legitimate aim) U8sT0INAAENEUUAIY

Y o v a Aa U

1998099039 10 UaygAlipadudedidndnduesigeliin “nsldainiwmanil

o«

= a v oA v a ! Y = a 44' Y o w = ‘:4'
Lu@ﬂf\nﬂlWTU']‘V]LLagﬂ'JrliJiUNWSUEJUﬂ?U@JIﬂW'JEJ QQ@W%NEULLU‘U NEJUVLGU VINNRA ‘1/15@11/]1315]'1111/]

o Handyside v the United Kingdom, judgment of 7 December 1976., para 49:

“Freedom of expression constitutes one of the essential foundations of such a society, one of the basic
conditions for its progress and for the development of every man.”

 Ibid..

“Subject to paragraph 2 of Article 10 (art. 10-2), it is applicable not only to "information" or "ideas" that are
favourably received or regarded as inoffensive or as a matter of indifference, but also to those that offend,
shock or disturb the State or any sector of the population. Such are the demands of that pluralism,

tolerance and broadmindedness without which there is no "democratic society"



136

Y

galilungunewazdndusedinusudulszedulay nausylovuauautunweswii

o

4

I a A v U 1 a 124 A
YTUNNUIAULAY YiTeAUYaenduYeUssYIvu n1sdesiunuliasuiseuesnse
919YINTIU NITAUATOINITANTITUAVNIOAATITN N1SANATIYBLHLIMTDANTUDIUAAADY
mstestiunisilamedeyaiilumiudu vienssrsslidedunanazanudunaavesiiey

nAINIS”

[

lumsiansanintednindnsuessgreumengmunevsell aadvsuyvusuazitady

TuanuUsziiu A

U a a o/

1. dadnfinansvasizunyaialilunguanevseolyi

14 o U Aa

91nA3ladevesata JodndndnsndyaRlilunguuie usnanazdestyaioglu

g7 U

'
a

nruengluresigudl azdeadunguuieiiuarafitnertosasnsadifldogufivsme

q

o W a

(adequately accessible) nanfe yaraTignIRaVSABIiinsTuenllivganafianguine vz
TTsduiunsaitue warazdosmaiulaniuannls (foreseeable to a degree that is

. . ' Yo 1 v 321 I A o
reasonable in the circumstances) 1nazlasunaseglsnungumnetna’ na1dnie

o w ad o o v 322

#ila fio Tadinansndygalilunguunefasaenndasiundniifsgiie
2. fadnaansiinguszasAdurauflenguaenialyl
U8 10 153Aa09vRIRYANY1 ECHR mvuadngussasdninainelivaisysenis
Moy lawn nausylerliuauiuaewi YsuaInuieuway vsennulasnieves

Usz1vu n1stesiumuliaiuseuiaensooyyInssy N1ANATOINITANSITUAVNTO

! The Sunday Times v the United Kingdom, Judgment of 26 April 1979, para 49:

“In the Court’s opinion, the following are two of the requirements that flow from the expression "prescribed
by law". Firstly, the law must be adequately accessible: the citizen must be able to have an indication that is
adequate in the circumstances of the legal rules applicable to a given case. Secondly, a norm cannot be
regarded as a "law" unless it is formulated with sufficient precision to enable the citizen to regulate his
conduct: he must be able - if need be with appropriate advice - to foresee, to a degree that is reasonable in
the circumstances, the consequences which a given action may entail. Those consequences need not be
foreseeable with absolute certainty: experience shows this to be unattainable. Again, whilst certainty is highly
desirable, it may bring in its train excessive rigidity and the law must be able to keep pace with changing
circumstances. Accordingly, many laws are inevitably couched in terms which, to a greater or lesser extent,
are vague and whose interpretation and application are questions of practice.”

** Anne Weber. Manual on Hate Speech (Council of Europe Publishing, 2009), p 31.
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# Handyside v the United Kingdom, judgment of 7 December 1976., para 50; ECtHR, Lingens v Austria, 8
July 1986, Application No. 9815/82, para 40; ECtHR, Barfod v Denmark, 22 February 1989, Application No.
11508/85, para 28; ECtHR, Jersild v Denmark, 23 September 1994, Application No. 15890/89, para 31; ECtHR,
Zana v Turkey, 25 November 1997, Application No. 18954/91, para 51; ECtHR, Stoll v Switzerland, 10
December 2007, Application No. 69698/01 (Grand Chamber), para 101; and ECtHR, Sanoma Uitgevers BV v
the Netherlands, 14 September 2010, Application No. 38224/03 (Grand Chamber), para 81:

“In exercising its supervisory jurisdiction, the Court must look at the impugned interference in the light of the
case as a whole, including the content of the remarks held against the applicant and the context in which he
made them. In particular, it must determine whether the interference in issue was ‘proportionate to the
legitimate aims pursued’ and whether the reasons adduced by the national authorities to justify it are

9

‘relevant and sufficient’.
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** Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 22-23.
2 Ibid., para 24.

1 Greece v United Kingdom, decision of the Commission of 2 October 1958.

- Handyside v the United Kingdom, judgment of 7 December 1976., para 48:

“The Court points out that the machinery of protection established by the Convention is subsidiary to the
national systems safeguarding human rights ... Nevertheless, it is for the national authorities to make the
initial assessment of the reality of the pressing social need implied by the notion of "necessity" in this
context.”

* Ibid..

“Consequently, Article 10 para. 2 (art. 10-2) leaves to the Contracting States a margin of appreciation. This
margin is given both to the domestic legislator ("prescribed by law") and to the bodies, judicial amongst

others, that are called upon to interpret and apply the laws in force”
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0 lbid., para 50:

“It follows from this that it is in no way the Court's task to take the place of the competent national courts
but rather to review under Article 10 (art. 10) the decisions they delivered in the exercise of their power of
appreciation.”

=t lbid., para 49:

“Nevertheless, Article 10 para. 2 (art. 10-2) does not give the Contracting States an unlimited power of
appreciation. The Court, which, with the Commission, is responsible for ensuring the observance of those
States' engagements (Article 19) (art. 19), is empowered to give the final ruling on whether a "restriction" or
"penalty” is reconcilable with freedom of expression as protected by Article 10 (art. 10). The domestic margin
of appreciation thus goes hand in hand with a European supervision.”

**2 Anne Weber. Manual on Hate Speech (Council of Europe Publishing, 2009), p 32.

** Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 26.
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> lbid., para 27; Monnat v. Switzerland, judgment of 21 September 2006.

* Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 28.

** Anne Weber. Manual on Hate Speech (Council of Europe Publishing, 2009), p 32.

*" Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 29; see Lesnik v Slovakia, judgment of 11 March

2003, paras 55 and 64.
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8 Handyside v the United Kingdom, judgment of 7 December 1976., para 48; Muller and Others v.
Switzerland, judgment of 24 May 1988, para 35:

“In particular, it is not possible to find in the domestic law of the various Contracting States a uniform
European conception of morals. The view taken by their respective laws of the requirements of morals varies
from time to time and from place to place, especially in our era which is characterised by a rapid and far-
reaching evolution of opinions on the subject. By reason of their direct and continuous contact with the vital
forces of their countries, State authorities are in principle in a better position than the international judge to
give an opinion on the exact content of these requirements as well as on the "necessity" of a "restriction" or
"penalty" intended to meet them.”

* Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 30; see Open Door v Ireland, judgment of 29

October 1992.

>0 Wingrove v. the United Kingdom, judgment of 25 November 1996, Reports of Judgments and Decisions
1996-V, para. 58:

“a wider margin of appreciation is generally available to the Contracting States when regulating freedom of
expression in relation to matters liable to offend intimate personal convictions within the sphere of morals
or, especially, religion. Moreover, as in the field of morals, and perhaps to an even greater degree, there is no
uniform European conception of the requirements of "the protection of the rights of others" in relation to

attacks on their religious convictions.”
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“lbid.:

What is likely to cause substantial offence to persons of a particular religious persuasion will vary significantly
from time to time and from place to place, especially in an era characterised by an ever growing array of
faiths and denominations. By reason of their direct and continuous contact with the vital forces of their
countries, State authorities are in principle in a better position than the international judge to give an opinion
on the exact content of these requirements with regard to the rights of others as well as on the "necessity"
of a "restriction" intended to protect from such material those whose deepest feelings and convictions would
be seriously offended”

2 lbid., para 60:

“the high degree of profanation that must be attained constitutes, in itself, a safeguard against against

arbitrariness.”
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** Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights,

Inter-American Legal Framework regarding the Right to Freedom of Expression (OEA/Ser.L/V/Il CIDH/RELE/INF.

2/09) 30 December 2009.
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* Ibid., para 62-63.

*® VA Court H. R., Case of Lopez-Alvarez v. Honduras. Merits, Reparations and Costs. Judgment of February 1,
2006. Series C No. 141. para. 165.

¢ I/A Court H. R., Case of Palamara-Iribarne v. Chile. Merits, Reparations and Costs. Judgment of November
22, 2005. Series C No. 135.

* Iid.

* A Court H. R., Case of Lépez-Alvarez v. Honduras. Merits, Reparations and Costs. Judgment of February

1, 2006. Series C No. 141.
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349 I/A Court H. R., Case of Herrera-Ulloa v. Costa Rica. Preliminary Objections, Merits, Reparations and Costs.
Judgment of July 2, 2004. Series C No. 107; I/A Court H. R., Case Kimel v. Argentina. Merits, Reparations and
Costs. Judgment of May 3, 2008. Series C No. 177; I/A Court H. R., Case of Tristan Donoso Vs. Panama.
Preliminary Objection, Merits, Reparations and Costs. Judgment of January 27, 2009. Series C No. 193.

0 I/A Court H.R., Case of Ivcher-Bronstein v. Peru. Merits, Reparations and Costs. Judgment of February 6,
2001. Series C No. 74.

1 I/A Court H.R., Case of “The Last Temptation of Christ” (Olmedo-Bustos et al.) v. Chile. Merits,
Reparations and Costs. Judgment of February 5, 2001. Series C No. 73.

2 Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights,

Inter-American Legal Framework regarding the Right to Freedom of Expression (OEA/Ser.L/V/Il CIDH/RELE/INF.

2/09) 30 December 2009, para 57-60.
> /A Court H.R., Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism
(Arts. 13 and 29 American Convention on Human Rights). Advisory Opinion OC-5/85 of November 13, 1985.

Series A No. 5. para. 77.
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- lbid., para 67.

** IACHR, Annual Report 1994. OEA/Ser.L/V.88. Doc. 9 rev. 1. 17 February 1995. Chapter V:

“restrictions on freedom of expression must incorporate the just demands of a democratic society”
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2 American Convention on Human Rights, Art 29:
“Article 29. Restrictions Regarding Interpretation
No provision of this Convention shall be interpreted as:

a. permitting any State Party, group, or person to suppress the enjoyment or exercise of the rights
and freedoms recognized in this Convention or to restrict them to a greater extent than is provided for
herein;

b. restricting the enjoyment or exercise of any right or freedom recognized by virtue of the laws of
any State Party or by virtue of another convention to which one of the said states is a party;

c. precluding other rights or guarantees that are inherent in the human personality or derived from
representative democracy as a form of government; or

d. excluding or limiting the effect that the American Declaration of the Rights and Duties of Man
and other international acts of the same nature may have.”

" Ibid., Art 32:

“Article 32. Relationship between Duties and Rights

1. Every person has responsibilities to his family, his community, and mankind.

2. The rights of each person are limited by the rights of others, by the security of all, and by the just
demands of the general welfare, in a democratic society.”

% IACHR, Annual Report 1994. OEA/Ser.L/V.88. Doc. 9 rev. 1. 17 February 1995. Chapter V:

“the norms under which these restrictions are interpreted must be compatible with the preservation and
development of democratic societies as articulated in Articles 29 and 32 of the American Convention”

* Ibid..

“interpretation of the Article 13(2) restrictions on freedom of expression must be ‘judged by reference to the
legitimate needs of democratic societies and institutions’ precisely because freedom of expression is

essential to democratic forms of governance.”
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* Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights,

Inter-American Legal Framework regarding the Right to Freedom of Expression (OEA/Ser.L/V/Il CIDH/RELE/INF.
2/09) 30 December 2009, para 67-68.

*1 /A Court H.R., Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism
(Arts. 13 and 29 American Convention on Human Rights). Advisory Opinion OC-5/85 of November 13, 1985.
Series A No. 5. paras. 39-40; I/A Court H. R., Case of Palamara-Iribarne v. Chile. Merits, Reparations and Costs.
Judgment of November 22, 2005. Series C No. 135, par. 46; I/A Court H. R., Case of Herrera-Ulloa v. Costa
Rica. Preliminary Objections, Merits, Reparations and Costs. Judgment of July 2, 2004. Series C No. 107. para.
120; I/A Court H. R., Case of Tristan Donoso Vs. Panama. Preliminary Objection, Merits, Reparations and Costs.
Judgment of January 27, 2009. Series C No. 193. para. 117; I/A Court H. R., Case of Palamara-Iribarne v. Chile.
Merits, Reparations and Costs. Judgment of November 22, 2005. Series C No. 135; IACHR, Annual Report 1994.

OEA/Ser.L/V.88. Doc. 9 rev. 1. 17 February 1995. Chapter V; IACHR. Report No. 11/96. Case 11.230. Merits.
Francisco Martorell. Chile. May 3, 1996. para. 55; IACHR, Arguments before the Inter-American Court of Human
Rights in the Case of Ricardo Canese v. Paraguay, cited in I/A Court H. R., Case of Ricardo Canese v. Paraguay.
Merits, Reparations and Costs. Judgment of August 31, 2004. Series C No. 111. para. 72.a).

* Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights,
Inter-American Legal Framework regarding the Right to Freedom of Expression (OEA/Ser.L/V/Il CIDH/RELE/INF.
2/09) 30 December 2009, n 103.
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0 Ibid., para 69.
% I/A Court H. R., Case of Herrera-Ulloa v. Costa Rica. Preliminary Objections, Merits, Reparations and Costs.
Judgment of July 2, 2004. Series C No. 107. paras. 120-23; I/A Court H.R., Compulsory Membership in an
Association Prescribed by Law for the Practice of Journalism (Arts. 13 and 29 American Convention on Human

Rights). Advisory Opinion OC-5/85 of November 13, 1985. Series A No. 5. para. 46.
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** 1A court H.R., Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism
(Arts. 13 and 29 American Convention on Human Rights). Advisory Opinion OC-5/85 of November 13, 1985.
Series A No. 5. para. 44:

“It follows from the repeated reference to ‘democratic institutions’, ‘representative democracy’ and
‘democratic society’ that the question whether a restriction on freedom of expression imposed by a state is
‘necessary to ensure’ one of the objectives listed in subparagraphs (a) or (b) must be judged by reference to
the legitimate needs of democratic societies and institutions. (...) The just demands of democracy must
consequently guide the interpretation of the American Convention and, in particular, the interpretation of
those provisions that bear a critical relationship to the preservation and functioning of democratic
institutions.”

* Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights,
Inter-American Legal Framework regarding the Right to Freedom of Expression (OEA/Ser.L/V/Il CIDH/RELE/INF.
2/09) 30 December 2009, para 85.

o I/A Court H. R., Case Kimel v. Argentina. Merits, Reparations and Costs. Judgment of May 3, 2008. Series C
No. 177. para. 83; I/A Court H. R., Case of Palamara-Iribarne v. Chile. Merits, Reparations and Costs. Judgment
of November 22, 2005. Series C No. 135. para. 85; I/A Court H. R., Case of Herrera-Ulloa v. Costa Rica.
Preliminary Objections, Merits, Reparations and Costs. Judgment of July 2, 2004. Series C No. 107. paras. 121-
122; I/A Court H.R., Compulsory Membership in an Association Prescribed by Law for the Practice of
Journalism (Arts. 13 and 29 American Convention on Human Rights). Advisory Opinion OC-5/85 of November
13, 1985. Series A No. 5. para. 46.

¢ I/A Court H. R., Case Kimel v. Argentina. Merits, Reparations and Costs. Judgment of May 3, 2008. Series C
No. 177.
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@ I/A Court H. R., Case Kimel v. Argentina. Merits, Reparations and Costs. Judgment of May 3, 2008. Series C
No. 177. para. 83; I/A Court H. R., Case of Palamara-Iribarne v. Chile. Merits, Reparations and Costs. Judgment
of November 22, 2005. Series C No. 135. para. 85; I/A Court H. R., Case of Herrera-Ulloa v. Costa Rica.
Preliminary Objections, Merits, Reparations and Costs. Judgment of July 2, 2004. Series C No. 107. para. 123;
I/A Court H.R., Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism
(Arts. 13 and 29 American Convention on Human Rights). Advisory Opinion OC-5/85 of November 13, 1985.
Series A No. 5. para. 46; IACHR, Arguments before the Inter-American Court of Human Rights in the Case of
Herrera Ulloa v. Costa Rica, cited in I/A Court H. R., Case of Herrera-Ulloa v. Costa Rica. Preliminary
Objections, Merits, Reparations and Costs. Judgment of July 2, 2004. Series C No. 107. para. 101.1).b).

310 I/A Court H. R., Case Kimel v. Argentina. Merits, Reparations and Costs. Judgment of May 3, 2008. Series C
No. 177. para. 83

> Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights,

Inter-American Legal Framework regarding the Right to Freedom of Expression (OEA/Ser.L/V/Il CIDH/RELE/INF.

2/09) 30 December 2009, para 89.
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social issues)
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Iedumsriamsyadeiionunlumandends nande
1. dadninandvassgiastyainliidungwune (provided by law)
AALENENI19ENNTAANNATIN “AOUUNE” (“law”) YBIAMENTTUNTANTUY YUY
Fafinnute 19 235AaRsvaINGNT ICCPR 91 “Agvane” deadungunamiidygfeliodn
Forauifiosne (sufficient  clarity) flagsinliyanaamisaufuilasungAnssuvosnuls
aonpdoafundninaritulduandalidanudndeld (accessible) nguangliannsalisua

AusRuldnguingegelddrinluniseandedinaSninurianisuantosn wagngmaefes

Usznaulumenaninuaiianuiiuouiisswe (sufficiently  precise) snnwanvsAulal

&

*2 | ohé Issa Konaté v. Burkina Faso, application no. 004/2013, judgment of 5 December 2014.
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ngungazlasladngueuunsuanseaninanunsadnialalagveumengrineuazsuwuuled
373
)

[y

gnaNanuAs (unduly

Y]

Aaiuinde 9 (2) UggRinyunnannaudansNnazuanioanuagingunsnauAnLiu

9 q

[

vasnunelingrune willaUgyaainguszasdlunisdndaasanuianisuanisanaagy
auSdoyanserisdsamadu fafu fin “aneldngung” (within the law”) Sallavoslid
msArurayszlevivetyana nausylevisin (collective) visawausslonluiand uudu
wanatun1sIAnEsnInle 1nan1sfniuseaonnaaIfUnaNINUIveIN)UUI8TENIg
Uszimaieafuingussasddurousonguinglunisiifedns”  Faluaddmaiiuiy

unlyelaneniuniiudseumngfesgnadnveglunguingaigivesysiumle

2. dadnaansdedingUssasaduraudlenguane (legitimate purpose)

Tuussiaull manen3nig1sfisdiifnduvesnuznssuidn1sdniuyvevulazans
Useanyuuen3nidn “wnnavestodninansneiseguuiugiuvesUssleviaisisasdureu
MBNONLY Lasaldevestadnindnsaedladndiuse9asensa (strictly proportionate)

o I 1 a 1 ¢ al 29 ”375 = [ Y 2
wardLdusgnavian (absolute necessary) AoUselosuiaglasu”” Gaeamiuiningussase
) 9 ) | ! P o a Y] wa 1 Ya a
duraumengvuefanaeglude 27 (2) vesngunswenini@alygiinisldaniuay
P P ) P o = = 376

idinmvesyaraniglangdnsnesmila

1. @n3veIyAnadu

2. MNUUAITINAY (collective security)

3. Aas3u (morality)

4. nauseleviansisay (common interest)

o 9 Human Rights Committee, General Comment 34 (CCPR/C/GC/34), 12 September 2011., para 25.

o Lohé Issa Konaté v. Burkina Faso, application no. 004/2013, judgment of 5 December 2014, para 126.

*™ African Commission on Human and Peoples’ Rights, Media Rights Agenda, Constitutional Rights Project v.
Nigeria, Communication No. 105/93-128/94-130/94-152/96, para 69:

“the reasons for possible limitations must be based on legitimate public interest and the disadvantages of
the limitation must be strictly proportionate to and absolutely necessary for the benefits to be gained”

e Banjul Charter, Art 27 (2):

“The rights and freedoms of each individual shall be exercised with due regard to the rights of others,

collective security, morality and common interest.”
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3. daininansfesdnlunanisussginguszasn (necessary to access the set
objective)
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Zimbabwe Lawyers for Human Rights & Associated Newspaper of Zimbabwe v.
Zimbabwe 1 “néananuladndiu (proportionality) 58 nanAINyRsITHLUUAREIY
(proportional justice) An WA unastnudmiuamnRalugulagunilsiedlidndiu

fuANULTITRIAURAg N Aaindnanulddadiuiinnsanifesslaainaseninanis

v a a o o | -~ 1,379 = |
AuAsesdndidsnmvesdaanyarawaznalszlevivesdinudiusiuvioll” Jeenaiuing

*"" Lohé Issa Konaté v. Burkina Faso, application no. 004/2013, judgment of 5 December 2014, para 137.

e Ibid., para 145:

“In order to consider the need for a restriction on freedom of expression, the Court notes that such a need
must be assessed within the context of a democratic society; it also notes that this assessment must
ascertain whether that restriction is a proportionate measure to achieve the set objective, namely, the
protection of the rights of others.”

*” African Commission on Human and Peoples’ Rights, Zimbabwe Lawyers for Human Rights & Associated
Newspaper of Zimbabwe v. Zimbabwe, Communication No. 284/03, para 176:

“in law, the principle of proportionality or proportional justice is used to describe the idea that the

punishment for a particular offense should be proportionate to the gravity of the offense itself. The principle
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of proportionality seeks to determine whether, by State action, there has been a balance between protecting
the rights and freedoms of the individual and the interests of society as a whole”

* Ioid.

*' African Commission on Human and Peoples’ Rights, Declaration of Principles on Freedom of Expression in
Africa, Principle Xll, para 1:

“sanctions should never be so severe as to interfere with the exercise of the right to freedom of expression”

2 Human Rights Committee, General Comment 34 (CCPR/C/GC/34), 12 September 2011., para 47:

“Defamation laws must be crafted with care to ensure that they comply with paragraph 3, and that they do
not serve, in practice, to stifle freedom of expression”

% Human Rights Committee, General comment No. 27 (CCPR/C/21/Rev.1/Add.9), 2 November 1999, para. 14.

. Tolstoy Miloslavsky v. the United Kingdom, application No. 18139/91, judgment of 13 July 1995.
385 Lohé Issa Konaté v. Burkina Faso, application no. 004/2013, judgment of 5 December 2014, para 154; I/A
Court H. R, Case of Tristdn Donoso v. Panama. Preliminary Objection, Merits, Reparations and Costs.

Judgment of January 27, 2009. Series C No. 193. para. 121.
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** African Commission on Human and Peoples’ Rights, Media Rights Agenda, Constitutional Rights Project v.
Nigeria, Communication No. 105/93-128/94-130/94-152/96, para 74.

*" | ohé Issa Konaté v. Burkina Faso, application no. 004/2013, judgment of 5 December 2014, para 156.
** Ibid., para 163-164, 171.

389 lbid., para 165.
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1. mimﬂﬁl Abuse clause (Art. 17) - -

lailasu (direct application &

AUATEIVEY | indirect application)

ausdn

- Totalitarian speech
(Communitst Party
(KPD) v. Germany,
Kuhnen v. Germany,
Nachtmann v. Austria,
Schimanek v. Austria)
- Anti-semitic
speech/Holocaust
denial

(Honsik v. Austria,
Remer v. Germany,
Udo Walendy v.
Germany, Garaudy v.

France)

- Racial hatred speech
(Glimmerveen and
Hagenbeek v. the
Netherlands, Seurot v.

France)

- Religious hatred
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speech

(Norwood v. United

Kingdom)
2. idn Prescribed by law Expressly established | Provided by law
Legality - adequately by law (Lohe Issa Konate v.
accessible - BEvery limitation to Burkina Faso)
- sufficient precision freedom of
(The Sunday Times v. | expression must be
the United Kingdom) | established in
advance, expressly,
restrictively and
clearly
(e.g. Case of Herrera-
Ulloa v. Costa Rica,
Case of Tristan
Donoso Vs. Panama)
3. ¥ian - In the interests of - Respect for the The rights and
Legitimacy | national security rights or reputations | freedoms of each

- In the interests of
territorial integrity or
public safety

- For the prevention
of disorder or crime

- For the protection of
health or morals

- For the protection of
the reputation or
rights of others

- For preventing the

disclosure of

of others

- The protection of
national security

- The protection of
public order

- The protection of
public  health  or

morals

individual shall be
exercised with due
regard to

- the rights of others,
- collective security,
- morality and

- common interest
(African Charter, Art.
27 (2)

(Lohe Issa Konate v.

Burkina Faso)
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information received
in confidence

- For maintaining the
authority and
impartiality of the

judiciary

4. wan

Necessity

Necessay in a

democratic society

to the extent

necessary to ensure

necessary to access

the set objective

- pressing social needs
- whether the
interference in issue
was ‘proportionate to
the legitimate aims
pursued’

- whether the reasons
adduced by the
national authorities to
justify it are ‘relevant
and sufficient’

(e.g. Handyside v the
United Kingdom)

Margin of Appreciation

1. Wider margin of
appreciation:

- Morals

- Religion

2. Restricted margin of
appreciation:

- Political speech

- necessary in a
democratic society to
serve the compelling
objectives pursued
(Compulsory
Membership in an
Association
Prescribed by Law for
the Practice of
Journalism Advisory

Opinion)

- strictly
proportionate to the
objective pursued

- appropriate to serve
such compelling
objective

(Kimel v. Argentina)

- strictly proportionate
- absolutely necessary
(Medlia Rights Agenda,
Constitutional Rights

Project v. Nigeria)

- whether, by State
action, there has been
a balance between
protecting the rights
and freedoms of the
individual and the
interests of society as
a whole

(Zimbabwe Lawyers
for Human Rights &
Associated Newspaper
of Zimbabwe v.

Zimbabwe)




166

3.2.2.3 MsUsziunsasilingnsuywesulaenalndnduyveyuseiu

RAIAUAZHAANS

Tumsamannguanmsufsmudimnnwesmadnsuywevuglsiidusuaniii
YOIRIENTIINFIgUUAT AzNIIUNITELusEiuAllandldfde ol dnsaaeundaiy
IR UM ANINE FauesnisTiduresaaeianvaliidu uinsnisianizad
(individual measure) wazansn159AlY (general measure)

wnsnsemzafiduinsnistruiiedeegieduaflaeaniz 11nsn1sRanan

al

NetaiuiusnItivessglunsunluletsmansenuiiinainnisasilinfimiododndgylag

" A A

danazilvinduAugdgiueidu (restitutio in  integrum) Tisnniiaamiinazyinla 11msnis
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Ingdnwazniseandvesiuresmadniuysesuglsy ludiuidunisyaldodiau
5594 (just satisfaction) FuduAndemeduditu mavzszysvasidon vusivouwnLay
Wemadsaulunsdluinsnisdeduegisduiy drusnneaszldimuaudusunnualndu
MuFonvee3glunsuuRn1un18lAn1ATIINTINLATBIAULNTTUNITTTUUAT UeluUI9
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" Rules of the Committee of Ministers for the supervision of the execution of judgments and of the terms of
friendly settlements, rule 6.2.

1 Council of Europe Committee of Minister, Supervision of the Execution of Judgments of the European

Court of Human Rights: 8th annual report (2014), appendix 7.
2 Ibid
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(restitutio in integrum) Tiunniigauwinidululs wazdalilinszuiunmsinnsanadlnivse
SonuAfgnIsiasandnasdlunsainmadvsuyvevuglsuiiuiniinisazidindns lnganis
A a i | a o DY) Y Ay v & °o v a
ageBalunsdin 1) arnudheidemedesiunairenieusdudunaunanminduresea

meludadladnliinszurunisilereiiiieanelnenisaldegnadusssy (ust satisfaction)

(%
A A o0 Aa

wagldanusandlolaiiuudiiansanlnivseseiluadzului vie 2) mfininwivesraylsy

1 o w

WiudnAdnduvesmanieluliilonidasiooudyny)  ECHR wsoazidinoydygiiionin

Y a a 394 1Y) o Yo a
GU'@N@WEW@I‘Uﬂig‘U’JUWﬁ]']imq u@ﬂﬁ]qﬂﬁ ﬂmgﬂiiﬂﬂqiiiﬂum%‘ﬂﬂLau@LLugiﬁﬁiﬂuqeﬁﬂ

[
LY

AR UTEa1U91Y (co-ordinator) tiedaluiinalnnisinniuuasyssaiuaiuveadied
Neadetlusziulsema saudadgant Jafuszauauiionaduyananisesdng Weouseiu
a wa °o a 395 =9 o o a wa o a |
nsUfuReudaining” uenantiddinalnatdvayusglunisuofaudiinine wu
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* Council of Europe Committee of Minister, Supervision of the Execution of Judgments of the European

Court of Human Rights: 2nd annual report (2008), p 33, 55.

4 Council of Europe Committee of Minister, Recommendation No. R (2002) 2 on the re-examination or

reopening of certain cases at domestic level following judgments of the European Court of Human Rights.

395 Council of Europe Committee of Minister, Recommendation CM/Rec (2008) 2 on efficient domestic

capacity for rapid execution of judgments of the European Court of Human Rights.

* Council of Europe Committee of Minister, Supervision of the Execution of Judgments of the European

Court of Human Rights: 2nd annual report (2008).
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Yosrnadvduywevuglsy fio n1seendriivnnwiises 3e “pilot judgment” Lileadiiaue
Imqﬂﬂaaﬂﬂagm%qLi‘]uﬁaaﬁﬁaﬂaamuim (general importance) é’utﬁm%@qﬁuuﬂﬂa
(individual) $1uausnn Bnstgldasausnluad Broniowski v Poland”™

b NANNITVDIAUENTTUNITSTUUATIUNITATIINTIPUANTUIAUAIUAINNINY

= o

Jululnendn Subsidiarity (@spdneadetuluisos Margin of Appreciation) Inenalndn3
uyworuglsUuesindgmdeglugiugiiafiganezufoanuitusnsdmeldeudyan ud
@3N IMEINa1Negn18lAN1INTIINIIQUATRIANENTTUNITITUUAS WA Ao Tuseninenis
UTRnmdiving augnssunmsssuunietslimdnduniendlag Meatesiunssiuad
sufansnszduiousgluuisaniunisal naenauiidoiausuurlag Renfuiasnisdadu
Tnglun3nsamsigua ANZNIIUNISSTUUASLUSSEAUNITIanTqualduaesszdu Ao n1s
MTIINTIAUANINTFIU (standard  supervision) Uag N1IATITNTIALALIISA (enhanced
supervision)

Foulvvesnminiansiguaiseda Taun

1. pRdesNTmsN1sTRURNIZAf (individual measure) WUULSsAIL

2. AR1994 (pilot judgment)

3. afuansifiutlymlussiulassamdndesitymduden

4. 50 ART¥NINNSY (interstate case)

Tngluusazd Augnssumssguusdazdmihmesmuoasuanuduniilunstedund
wazifuadfafvisafdsegludutfund uasaffinagnssun1siuflnlnad (closed cases)
Ifﬂsﬁmiﬂsmﬁumammﬂuwuﬂumiﬂgummmmwwwm-nLmamm WU Afl Incal v

1 VY

400 a = °o a
Turkey GU\‘iﬂ']ﬁ ECHR G]ﬂﬂ‘LJ’J’]Eﬂ aﬂgﬂagLﬁJﬂLﬁiﬂ’W‘WI‘uﬂﬂiLLﬁﬂx‘iﬂE’Jﬂi‘l’]ﬂﬂ’]ﬁQﬂﬂ’]Luu

7 9 European Court of Human Rights. Some Facts and Figures, 1998-2008 (Strasbourg: Council of Europe,

2008).

*® De Schutter. International Human Rights Law: Cases, Materials, Commentary (Cambridge: Cambridge

University Press, 2010), p 908.
* Broniowski v Poland, judgment of 22 June 2004.
“ Incal v Turkey, judgment of 9 June 1998, Reports of Judgments and Decisions 1998-IV.
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“! Council of Europe Committee of Minister, Supervision of the Execution of Judgments of the European

Court of Human Rights: 8th annual report (2014), appendix 5, p 171.
% Office of the Special Rapporteur for Freedom of Expression, Inter American Commission on Human Rights,
Reparations for the Violation of the Right to Freedom of Expression in the Inter American System

(OEA/Ser.L/V/II. CIDH/RELE/INF.5/12) 30 December 2011.

“ /A Court H.R. Case of “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile. Merits, Reparations
and Costs. Judgment dated February 5, 2001. Series C No. 73, para 97.

“ /A Court H.R. Case of Ivcher Bronstein v. Peru. Merits, Reparations and Costs. Judgment of February 6,
2001. Series C No. 74, para 182

o I/A Court H.R. Case of Herrera Ulloa v. Costa Rica. Preliminary Objections, Merits, Reparations and Costs.
Judgment of July 2, 2004. Series C No. 107, para. 195; I/A Court H.R. Case of Usén Ramirez et al. v. Venezuela.
Preliminary Objections, Merits, Reparations and Costs. Judgment of November 20, 2009. Series C No. 207,
para. 168.

“ /A Court H.R. Case of Palamara Iribarne v. Chile. Merits, Reparations and Costs. Judgment dated November
22, 2005. Series C No. 135, para 250.

“"I/A Court H.R. Case of Claude Reyes et al v. Chile. Merits, Reparations and Costs. Judgment of September
19, 2006. Series C No. 151, para 158.
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8 I/A Court H.R. Case of Kimel v. Argentina. Merits, Reparations, and Costs. Judgment of May 2, 2008. Series C
No. 177, para 124, 126; I/A Court H.R. Case of Tristdn Donoso v. Panama. Preliminary Objections, Merits,
Reparations and Costs. Judgment of January 27, 2009. Series C No. 193, para 197.

© I/A Court H.R. Case of Rios et al. v. Venezuela. Preliminary Objections, Merits, Reparations and Costs.
Judgment of January 28, 2009. Series C No. 194, para 404; I/A Court H.R. Case of Perozo et al. v. Venezuela.
Preliminary Objections, Merits, Reparations and Costs. Judgment of January 28, 2009. Series C No. 195, paras
413-16, 419.

“° /A Court H.R. Case of Ricardo Canese v. Paraguay. Merits, Reparations and Costs. Judgment of August 31,
2004. Series C No. 111, para. 206.

“" i@ I/A Court H.R. Case of “The Last Temptation of Christ” (Olmedo Bustos et al.) v. Chile. Monitoring
Compliance with Judgment. Resolution of November 28, 2003.

“2 19 I/A Court H.R. Case of Palamara Iribarne v. Chile. Monitoring Compliance with Judgment. Order of the
Inter-American Court of Human Rights of July 1, 2011.

" De Schutter. International Human Rights Law: Cases, Materials, Commentary (Cambridge: Cambridge

University Press, 2010), p 949.
" African Charter of Human and Peoples’ Rights, Art. 59 (1):
“All measures taken within the provisions of the present Charter shall remain confidential until such a time

as the Assembly of Heads of State and Government shall otherwise decide.”
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e Magnus Killander, “Confidentiality versus Publicity: Interpreting Article 59 of the African Charter on Human
and Peoples’ Rights,” African Human Rights L aw Journal, 6 AHRLJ 572 (2006).

“° African Commission on Human and Peoples’ Rights, Second Annual Activity Report adopted on 14 June

1989, para 35.

o Steiner, Alston and Goodman. International Human Rights in Context: Law, Politics, Morals: Text and

Materials, 3rd ed (Oxford: Oxford University Press, 2008), p 1072.

“® De Schutter. International Human Rights Law: Cases, Materials, Commentary (Cambridge: Cambridge

University Press, 2010), p 949 111 Viljoen and Louw, “State Compliance with the Recommendations of the

African Commission: From Moral Persuasion to Legal Obligation,” 1 American Journal of International Law 101

(2007); G. M. Wachira and A. Ayinla, “Twenty Years of Elusive Enforcement of the Recommendations of the

African Commission on Human and Peoples’ Rights: a Possible Remedy”, African Human Rights Law Journal

6 AHRLJ 465 (2006).
" African Commission on Human and Peoples’ Rights, Resolution 9 (XXXX) 06, ACHPR/Res. 9 (XXXX) 06 (29
November 2006).
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0 Handyside v the United Kingdom, judgment of 7 December 1976., para 50

i Wi Handyside v the United Kingdom, judgment of 7 December 1976, para 49; I.A. v. Turkey, judgment of
13 September 2005, para 29; I/A Court H. R., Case Kimel v. Argentina. Merits, Reparations and Costs. Judgment
of May 3, 2008. Series C No. 177. para. 88; I/A Court H.R., Case of “The Last Temptation of Christ” (Olmedo-
Bustos et al.) v. Chile. Merits, Reparations and Costs. Judgment of February 5, 2001. Series C No. 73. para. 69
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. Garaudy v. France, decision of 24 June 2003, p 22:

“There can be no doubt that denying the reality of clearly established historical facts, such as the Holocaust,
as the applicant does in his book, does not constitute historical research akin to a quest for the truth.”

| ehideux and Isomni v. France, judgment of 23 September 1998, para 46.

2 Ibid., para 47:

“As such, it does not belong to the category of clearly established historical facts — such as the Holocaust —
whose negation or revision would be removed from the protection of Article 10 by Article 17. In the present
case, it does not appear that the applicants attempted to deny or revise what they themselves referred to in
their publication as “Nazi atrocities and persecutions” or “German omnipotence and barbarism”. In
describing Philippe Pétain’s policy as “supremely skilful”, the authors of the text were rather supporting one
of the conflicting theories in the debate about the role of the head of the Vichy government, the so-called

“double game” theory.”
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® Erbakan v. Turkey, judgment of 6 July 2006, para. 55:
“attaches the highest importance to freedom of expression in the context of political debate and considers
that political discourse should not be restricted without imperious reasons.” (unofficial translation from Anne

Weber. Manual on Hate Speech (Council of Europe Publishing, 2009), p 35.)

2 Ibid. (unofficial translation from Anne Weber. Manual on Hate Speech (Council of Europe Publishing, 2009),

p 35.)

" |ACHR, Annual Report 1994. OEA/Ser.L/V.88. Doc. 9 rev. 1. 17 February 1995. Chapter V; IACHR, Arguments

before the Inter-American Court of Human Rights in the Case of Ricardo Canese v. Paraguay, cited in I/A Court
H. R.,, Case of Ricardo Canese v. Paraguay. Merits, Reparations and Costs. Judgment of August 31, 2004. Series
C No. 111. para. 72.0).

28 I/A Court H. R., Case Kimel v. Argentina. Merits, Reparations and Costs. Judgment of May 3, 2008. Series C
No. 177. para. 88; I/A Court H.R., Case of “The Last Temptation of Christ” (Olmedo-Bustos et al.) v. Chile.
Merits, Reparations and Costs. Judgment of February 5, 2001. Series C No. 73. para. 69; I/A Court H.R., Case of
Ivcher-Bronstein v. Peru. Merits, Reparations and Costs. Judgment of February 6, 2001. Series C No. 74. para.
152; I/A Court H. R., Case of Ricardo Canese v. Paraguay. Merits, Reparations and Costs. Judgment of August
31, 2004. Series C No. 111. para. 83.

e I/A Court H. R., Case of Palamara-Iribarne v. Chile. Merits, Reparations and Costs. Judgment of November
22, 2005. Series C No. 135. para. 83; I/A Court H. R., Case of Herrera-Ulloa v. Costa Rica. Preliminary
Objections, Merits, Reparations and Costs. Judgment of July 2, 2004. Series C No. 107. para. 125; IACHR,
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Arguments before the Inter-American Court of Human Rights in the Case of Herrera Ulloa v. Costa Rica, cited
in I/A Court H. R., Case of Herrera-Ulloa v. Costa Rica. Preliminary Objections, Merits, Reparations and Costs.
Judgment of July 2, 2004. Series C No. 107. para. 101.2).c).

0 I/A Court H. R., Case of Herrera-Ulloa v. Costa Rica. Preliminary Objections, Merits, Reparations and Costs.
Judgment of July 2, 2004. Series C No. 107. para. 127; I/A Court H.R., Case of Ivcher-Bronstein v. Peru. Merits,
Reparations and Costs. Judgment of February 6, 2001. Series C No. 74. para. 155; IACHR, Annual Report 1994.

OEA/Ser.L/V.88. Doc. 9 rev. 1. 17 February 1995. Chapter V.

e I/A Court H. R., Case of Tristan Donoso Vs. Panama. Preliminary Objection, Merits, Reparations and Costs.
Judgment of January 27, 2009. Series C No. 193. para. 121:

“the manner in which a high ranking public official — such as the Procurador General de la Nacion [National
Attorney General] - exercises his or her statutory powers — in this case, the wiretapping of telephone
conversations — and the manner in which domestic rules and regulations are abided by in therefore doing, is
a matter of public interest.”

“? lbid., para 115:

“any expression regarding the suitability of an individual for holding public office or regarding the acts
performed by public officials in the course of their duties enjoys greater protection, thus fostering democratic

debate.”
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e Otto-Preminger-Institut v. Austria, judgment of 20 September 1994, Series A No. 295-A, para. 47:

“those who choose to exercise the freedom to manifest their religion, irrespective of whether they do so as
members of a religious majority or a minority, cannot reasonably expect to be exempt from all criticism.
They must tolerate and accept the denial by others of their religious beliefs and even the propagation by
others of doctrines hostile to their faith.”

A Turkey, judgment of 13 September 2005, para 24.

e Otto-Preminger-Institut v. Austria, judgment of 20 September 1994, Series A No. 295-A, para 48.

e lbid., para 47:

“However, the manner in which religious beliefs and doctrines are opposed or denied is a matter which may
engage the responsibility of the State, notably its responsibility to ensure the peaceful enjoyment of the right
guaranteed under Article 9 (art. 9) to the holders of those beliefs and doctrines. Indeed, in extreme cases the
effect of particular methods of opposing or denying religious beliefs can be such as to inhibit those who hold
such beliefs from exercising their freedom to hold and express them.”

43

! lbid., para 48.
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A v Turkey, judgment of 13 September 2005, para 27.

* Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 47.

0 Wingrove v. the United Kingdom, judgment of 25 November 1996, Reports of Judgments and Decisions
1996-V, para. 58.

“' Murphy v. Ireland, No. 44179/98, ECHR 2003-IX, para 81.

e Otto-Preminger-Institut v. Austria, judgment of 20 September 1994, Series A No. 295-A, para 50.

“ Wingrove v. the United Kingdom, judgment of 25 November 1996, Reports of Judgments and Decisions

1996-V, para. 58.
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e LA. v. Turkey, judgment of 13 September 2005, para 29:

“However, the present case concerns not only comments that offend or shock, or a “provocative” opinion,
but also an abusive attack on the Prophet of Islam. Notwithstanding the fact that there is a certain tolerance
of criticism of religious doctrine within Turkish society, which is deeply attached to the principle of secularity,
believers may legitimately feel themselves to be the object of unwarranted and offensive attacks through
the following passages: “Some of these words were, moreover, inspired in a surge of exultation, in Aisha's
arms. ... God's messenger broke his fast through sexual intercourse, after dinner and before prayer.
Muhammad did not forbid sexual intercourse with a dead person or a live animal.”

“ Ibid., para 30-32.

e lbid., para 23.

“ Aydin Tatlav v. Turkey, judgment of 2 May 2006, para 28:

“did not perceive an insulting tone to the comments aimed directly at believers or an abusive attack against
sacred symbols, in particular Muslims, who on reading the book could nonetheless feel offended by the

caustic commentary on their religion” (unofficial translation from Anne Weber. Manual on Hate Speech

(Council of Europe Publishing, 2009), p 37.)
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e Ibid., para 28-31. (unofficial translation from Council of Europe, Committee of Experts for the

Development of Human Rights, Report: Human Rights in a Multicultural Society Hate Speech, 9 February

2007, para 48.)

“ Giniewski v. France, judgment of 31 January 2006, para 51:

“Although the issue raised in the present case concerns a doctrine upheld by the Catholic Church, and
hence a religious matter, an analysis of the article in question shows that it does not contain attacks on
religious beliefs as such, but a view which the applicant wishes to express as a journalist and historian. In that
connection, the Court considers it essential in a democratic society that a debate on the causes of acts of
particular gravity amounting to crimes against humanity should be able to take place freely (see, mutatis
mutandis, Lehideux and Isorni v. France, 23 September 1998, §§ 54-55, Reports 1998-VII). Furthermore, it has

already had occasion to note that “it is an integral part of freedom of expression to seek historical truth”,
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and that “it is not its role to arbitrate” the underlying historical issues (see Chauvy and Others v. France, no.
64915/01, § 69, ECHR 2004-VI).”

0 Ibid., para 52.

b Klein v. Slovakia, No. 208/01, judgment of 31 October 2006, para 51:

“The applicant’s strongly worded pejorative opinion related exclusively to the person of a high
representative of the Catholic Church in Slovakia. Contrary to the domestic courts’ findings, the Court is not
persuaded that by his statements the applicant discredited and disparaged a sector of the population on
account of their Catholic faith.”

2 lbid., para 52:

“The Court accepts the applicant’s argument that the article neither unduly interfered with the right of
believers to express and exercise their religion, nor did it denigrate the content of their religious faith”

2 Nur Radyo Ve Televizyon Yayinciligi A.S. v. Turkey, No. 6587/03, judgment of 27 November 2007. (the

judgment is only available in French) (unofficial translation from Anne Weber. Manual on Hate Speech

(Council of Europe Publishing, 2009), p 52.)
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** Anne Weber. Manual on Hate Speech (Council of Europe Publishing, 2009), p 52.

e I/A Court H. R., Case of Lépez—ALvarez v. Honduras. Merits, Reparations and Costs. Judgment of February 1,

2006. Series C No. 141. para. 169.
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* Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights,

Inter-American Legal Framework regarding the Right to Freedom of Expression (OEA/Ser.L/V/Il CIDH/RELE/INF.

2/09) 30 December 2009, para 56.

1 American Convention on Human Rights, Art 12.1:

“Everyone has the right to freedom of conscience and of religion. This right includes freedom to maintain or
to change one's religion or beliefs, and freedom to profess or disseminate one's religion or beliefs, either
individually or together with others, in public or in private.”

% Ibid., Art 12.3:

“Freedom to manifest one's religion and beliefs may be subject only to the limitations prescribed by law
that are necessary to protect public safety, order, health, or morals, or the rights or freedoms of others.”

** Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights,

2004 Annual Report, available at

http://www.oas.org/en/iachr/expression/docs/reports/annual/2004.pdf?Document|D=142
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Tundl Feret v. Belgium BeFaauandnglulafidrgliiAnaanndendesesiyady
Tuwaiden Feret gnanduailudomsagliiAnnisdenufoalumateni (inctement to
racial discrimination) uazgnéndnslumsnadiondung 10 U addeadnsuywveyuglsy
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Tufpunasyatsanuesiuluanidulszesulaeg maduiuinnIsuanioanuaauny Feret

0 Eduardo Bertoni and Julio Rivera Jr., “The American Convention on Human Rights’, in Michael Herz and

Peter Molnar (ed.). The Content and Context of Hate Speech: Rethinking Regulation and Responses

(Cambridge: Cambridge University Press, 2012) p 504.
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ARladusananadenndesiuauiiuyesnnsnssunsansuyvesuluaf Ross v,
Canada WazAd JRT. and the W.G. Party v. Canada %$nduin53vounagidningns
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“! Feret v. Belgium, Application no. 15615/07, judgment of 16th July 2009. (the judgment is only available in

French) (English translation from Mihajlova, Bacovska and Shekerdjiev. Freedom of Expression and Hate

Speech (Skopje: OSCE, 2013), p 29 and Press release issued by the Registrar,
http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=003-2800730-3069797)

e Witzsch v. Germany, No. 7485/03, decision of 13 December 2005.

“* W.p. v. Poland, No. 42264/98, decision of 2 September 2004.

ot Pavel Ivanov v. Russia (dec.), No. 35222/04, decision of 20 February 2007:

“The Court has no doubt as to the markedly anti-Semitic tenor of the applicant's views and it agrees with the
assessment made by the domestic courts that he sought through his publications to incite hatred towards
the Jewish people. Such a general and vehement attack on one ethnic group is in contradiction with the
Convention's underlying values, notably tolerance, social peace and non-discrimination.”

“ Ross v Canada, Communication No 736/1997, Views adopted on 18 October 2000, para 11.5:

“restrictions may be permitted on statements which are of a nature as to raise or strengthen anti-semitic

feeling, in order to uphold the Jewish communities’ right to be protected from religious hatred.”
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s J. R T. and W. G. Party v. Canada, Communication No. 104/1981, 6 April 1983, para. 8:

“the opinions which Mr. T. seeks to disseminate through the telephone system clearly constitute the
advocacy of racial or religious hatred which Canada has an obligation under article 20(2) of the Covenant to
prohibit.”

“" Michel Rosenfeld, ‘Hate Speech in Constitutional Jurisprudence,” in Michael Herz and Peter Molnar (ed.).

The Content and Context of Hate Speech: Rethinking Regulation and Responses (Cambridge: Cambridge

University Press, 2012) p 276.

8 Norwood v. United Kingdom, No. 23131/03, decision of 15 November 2004:

“The Court notes and agrees with the assessment made by the domestic courts, namely that the words and
images on the poster amounted to a public expression of attack on all Muslims in the United Kingdom. Such
a general, vehement attack against a religious group, linking the group as a whole with a grave act of
terrorism, is incompatible with the values proclaimed and guaranteed by the Convention, notably tolerance,

social peace and non-discrimination.”
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these words were, moreover, inspired in a surge of exultation, in Aisha's arms. ...
God's messenger broke his fast through sexual intercourse, after dinner and before
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lumf Surek v. Turkey fiFaiuinilevnussannuneidoIatuiinsoaffuwluuniansaisie

Y
duavidimadenldiesrmndiglmananundenta 1wy Mnanisuiansiin “the fascist
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Turkish army”, “the TC murder gang” Wwaz “the hired killers of imperialism” wagn1s
D NINSUTIVUTUVIASARIB0B8A1IN  “massacres”, “brutalities” wag “slaughter”
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LA Turkey, judgment of 13 September 2005, para 29.

4 Zana v. Turkey, judgment of 25 November 1997, paras 58-59:

“58. Those words could be interpreted in several ways but, at all events, they are both contradictory and
ambiguous. They are contradictory because it would seem difficult simultaneously to support the PKK; a
terrorist organisation which resorts to violence to achieve its ends, and to declare oneself opposed to
massacres; they are ambiguous because whilst Mr Zana disapproves of the massacres of women and
children, he at the same time describes them as “mistakes” that anybody could make.

59. The statement cannot, however, be looked at in isolation. It had a special significance in the
circumstances of the case, as the applicant must have realised. As the Court noted earlier (see paragraph 50
above), the interview coincided with murderous attacks carried out by the PKK on civilians in south-east
Turkey, where there was extreme tension at the material time.”

! Stirek v. Turkey (No. 1), judgment of 8 July 1999 (Grand Chamber), para 62:

“..It notes in the first place that there is a clear intention to stigmatise the other side to the conflict by the
use of labels such as “the fascist Turkish army”, “the TC murder gang” and “the hired killers of imperialism”
alongside references to “massacres”, “brutalities” and “slaughter”. In the view of the Court the impugned
letters amount to an appeal to bloody revenge by stirring up base emotions and hardening already
embedded prejudices which have manifested themselves in deadly violence.

..It must also be observed that the letter entitled “It is our fault” identified persons by name, stirred up

hatred for them and exposed them to the possible risk of physical violence”
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wenani lunsdlmsuiasnissidrasiniug (holocaust denial) luad Garaudy v.
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glitinaundeateievigame”  wagluad Jewish Community of Oslo et al. v.
Norway AugnTsun1s CERD  dumudnasanlunmsyndeulyldsuminuduaseslunsiives
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e Vejdeland and Others v. Sweden, Application no. 1813/07, judgment of 9 February 2012, para 54:

“In the Court’s opinion, although these statements did not directly recommend individuals to commit
hateful acts, they are serious and prejudicial allegations.”

i Ibid., para 55:

“In this regard, the Court stresses that discrimination based on sexual orientation is as serious as
discrimination based on “race, origin or colour””

o Garaudy v. France, decision of 24 June 2003, p 22:

“Denying crimes against humanity is therefore one of the most serious forms of racial defamation of Jews

and of incitement to hatred of them.”
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Leroy

" Committee on the Elimination of Racial Discrimination, Jewish Community of Oslo et al. v Norway,
Communication No. 30/2003, 15 August 2005, para 10.5:

“the principle of freedom of speech has been afforded a lower level of protection in cases of racist and
“hate speech” dealt with by other international bodies, and that the Committee’s own General
recommendation No 15 clearly states that the prohibition of all ideas based upon racial superiority or hatred
is compatible with the right to freedom of opinion and expression.”

e lbid., para 10.4:

“ideas based upon racial superiority or hatred”, and that “the deference to Hitler and his principles and
“footsteps” must ... be taken as incitement at least to racial discrimination, if not to violence.”

o Leroy v. France, Application no. 36109/03, judgment dated 2nd October 2008. (the judgment is only

available in French) (English translation from Mihajlova, Bacovska and Shekerdjiev. Freedom of Expression

and Hate Speech (Skopje: OSCE, 2013), p 29 and Press release issued by the Registrar,
http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=003-2501837-2699727)
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78 Mihajlova, Bacovska and Shekerdjiev. Freedom of Expression and Hate Speech (Skopje: OSCE, 2013), p 25.
" bid., p 27.
* Ibid.
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“i. The terms ‘hatred’ and ‘hostility” refer to intense and irrational emotions
of opprobrium, enmity and detestation towards the target group.
ii. The term ‘advocacy’ is to be understood as requiring an intention to

promote hatred publicly towards the target group.

' EU Framework Decision on Combating Certain Forms and Expressions of Racism and Xenophobia by
Means of Criminal Law of 28th November 2008, Art 1:

“publicly inciting to violence or hatred directed against a group of persons or a member of such a group
defined by reference to race, colour, religion, descent or national or ethnic origin”

2 Mihajlova, Bacovska and Shekerdjiev. Freedom of Expression and Hate Speech (Skopje: OSCE, 2013), p 28.
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ii. The term f‘incitement’ refers to statements about national, racial or
religious groups which create an imminent risk of discrimination, hostility or violence
against persons belonging to those groups.

iv. The promotion, by different communities, of a positive sense of group
. . . ,,483
identity does not constitute hate speech.

‘Viaﬂmimﬂa’nVLm‘UﬂWiauum\gﬂuwﬂizﬂgmr;dLGUEJ’Jﬁmcymmimaﬁfiﬂimwmwﬂssmﬂ
TSenlniied 2012 werdunuimislunistydfnguuieieriunisyadedianunlunig

= o 484
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NVENLDITONIIUINY BeTamdsuTunlumi (context) Wunldusznaulunisiiansanad

My elefansavantiazgnnanisluidedssding LU

o 485
M990 5
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anwaeluvainisitadefnlnailienivainsyn

-1 A v. Turkey miwjm%ﬁLﬁmuﬂumqLﬂﬁﬂ@i’fﬂ&iamlﬂiauﬁaﬁmmﬁ
- Kimel v. nalAnAuAnla (shocking) NallAnAILTIATLY
Argentina (disturbing) wasiidnwazilaud (offensive)

- Case of “The
Last
Temptation of
Christ”
(Olmedo-Bustos

et al.) v. Chile

Garaudy v. efvadinsuenturseningdoiaaseedadud

* Camden Principles on Freedom of Expression and Equality, principle 12.

b Rabat Plan of Action on the prohibition of advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence.

* gn9ait 5 usngeglumssagudefinnsaniinalnavsuywesulilumsitadeianuveuaslunssifanisyadel
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France

andeaiuiuderinsimelseiRmansdadun
FALauUs WU nseinaasniug n1sufiasnisen
a9 (Holocaust denial) gawlallgnsly
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Lehideux and

[sorni v. France
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Political Speech

Erbakan v.

Turkey

PR Ql' o a4 a ¢
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2 A Ao o ~ & v
assauzluioansgiiveuwaiisnantaslunis
NALEETNINLINITHERIDaN (“little scope for

restrictions on freedom of expression”)

Tristan Donoso

v. Panama
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dvihitsslunmsufiRmiiigendesldsuny
fupsesfiunndeiuinedeliAnnisonidestuesng

Wulszsulae

Religious Speech

Otto-Preminger-

yanakidenagldiasamlunsuanieantunig

Institut v. maulienaeanislainaglignininginnsel us

Austria foseandunarsoniumsuisauielneynnady
wazusinsEsnsHeunImaLduitivannsidy
Uftndennuidevesay

LA v Turkey |- misuanseendedhiifumsquiiusioynnadidely

- Aydin Tatlav v.
Turkey

,
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ANAUNTIUY WisodyanwnAnAanSlumauItuY

o

- ddeslulpniiudesligudrenduanuiengy
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Tangumilalagianzas

Giniewski v.

France

n1swanseennedlilinislaudedaliivgua

(gratuitously offensive)

Klein v. Slovakia
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Hate Speech

Feret v. Belgium
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YDA LU Stand up against the Islamification
of Belgium” “Stop the sham integration policy”

ae “Send non-European job-seekers home”

Pavel Ivanov v.

Russia
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Norwood v. the

United Kingdom
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Usenuue1309nqy” (“Islam  out of Britain -
Protect the British People”) uaziidgyanual
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. A. v. Turkey

a [y v a
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Zana v. Turkey

VoAU AFUN1WAURDUNYIIVOIUIE AN ANUAT LD
1‘141,5116163% “I support the PKK national liberation
movement; on the other hand, | am not in
favour of massacres. Anyone can make mistakes,

and the PKK kill women and children by mistake

”

Surek v. Turkey

T
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I v 1 1 = o a0 « .
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Turkish army”, “the TC murder gang” wag “the
hired killers of imperialism” Wagn1591989A15
U5UUTIT12LASARI8088A91  “massacres”,
“brutalities” war “slaughter” naeAIUTNITTLYN
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Garaudy v. Holocaust denial ﬂgﬂ 3 ARIA2TY
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Community of | and “the deference to Hitler and his principles SdansizLdu

Oslo et al. v.

Norway
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Leroy v. France

Condoning terrorism

ATSLHYWLNS
ATITUAAYU Y
WugIuAlINY
WILBNIINI9LT 9
RN ERGRREY

o e &
WNAYATINITD

Sl




199

a I

SUYBYYUTEUINUTLINALAY

3

Analundluviunveanalnnsiansiguanisasiiindy

U a yq‘y a 1

seiuginingenmnediedy “§5e” (applicant) nanfie WWugniesseusenalndniuyveyy

Y

a a

seninslszmainauandy “wie” (victim) veensasidindvduyvevulaesglagandedesi

9

a a

mugnanseudnslulaiainurianisianteen na1BNTENIs MINNBIINUTUNYBINTS

o

'
1 o =

AATIERvAUANTINARNITNATaTanu lumandends “gua” Tuiil Ae gAna1dAwnds

Y Y

Y] vy v

& 1 & = o = 1Y) = ! 1 v 2 =
ELMU']']LUUﬂqimmsﬂﬂuLﬁ]@quUWqﬁLﬂaﬁ]@lsﬁﬂ ‘Vﬁ@ﬂ/ﬂﬂﬂa']"]ﬁluﬂ'ﬁ']ﬂﬂll']ﬁlaﬁl’]ﬂﬂ'] N A N‘Vﬂ,sﬁ

e

@Snnlunisiansean

v a

Tofiarsaniiieitesiugneaiunsaueniansanligesusenis na1ife LALIVEIY

WALAZANULNEIANYDIE A

4.2.1 LAAUIYBIYA

Y

4

'
a1 =

wanveyalufiddeunnefinguszasdveinisuanseaniueuilosanununiuy

A 1 v ]

danegnelurnudnvesinegounduniseniendssld Al nsagidadenuivenais

Y

v a a.l

éfaqﬁf\]ﬁmmﬂmmgwmmmQ’ﬁﬂénﬁmm%qgﬂﬁ%ﬂmawﬁmmiw“maaqﬁﬂaﬁ?uﬁmmu;q
NUUBEILS

Tunalnavsuywewuglsy annsimadnsuyvevuglsunamdnliinisldansly
Leﬁm‘wLmeiLLamaaﬂsJawmwmmmuﬁqmmm%dﬁiwa (offend) @519A2uRUATEAUN
(shock) wagsumu (disturb) 3gvieUszinsse . lumsuenueyiteslsidunisyeddlaud

= |

asepnuAuRTEIUN seneniu wazeslshenisuazilianuilumanients Jymmaniiaa
Jefonidadedafiogin 509 (applicant) nionRedyATlanuINIZINELNTLUIRAKS DAY
a & a a & al v = o = U AN vy PN 5%
AnuluBavgeaeiaiiunsidnsaddiinulumanieadavseyieuiisuwAnadnis
zudsdemulrmsuisuseinusudunayselovaisisae (public interest)
TunansaffinaznssudnsdnsuysesuglsudaduiimSeswasyanaduseiiu
Ti91sanladld (inadmissible) Wasannidumslddndlaedvounude 17 vesoydeyey ECHR
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e Handyside v the United Kingdom, judgment of 7 December 1976., para 49.
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A0i5037kanalyiiiudn LauIveIyAnIe IngUsvasAraantsalludeiansannilaiieng
wBuenundungAnisaiuszneunisitdiade leun ARl Jersild v. Denmark wazAd Lehideux
and Isomni v. France
luad Jersild v. Denmark eadnSuyweuglsuinnsanandaioasdbunisaniy
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“" Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 62.

e Garaudy v. France, decision of 24 June 2003, p 23:

“..the real purpose being to rehabilitate the National-Socialist regime and, as a consequence, accuse the
victims themselves of falsifying history.”

* Jersild v. Denmark, judgment of 23 September 1994, para 33:

“Taken as a whole, the feature could not objectively have appeared to have as its purpose the propagation
of racist views and ideas. On the contrary, it clearly sought - by means of an interview - to expose, analyse
and explain this particular group of youths, limited and frustrated by their social situation, with criminal
records and violent attitudes, thus dealing with specific aspects of a matter that already then was of great

public concern.”
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0 Lehideux and Isorni v. France, judgment of 23 September 1998, para 48.

1 lbid., para 53:

“In the present case, however, the applicants explicitly stated their disapproval of “Nazi atrocities and
persecutions” and of “German omnipotence and barbarism”. Thus they were not so much praising a policy
as a man, and doing so for a purpose — namely securing revision of Philippe Pétain’s conviction — whose
pertinence and legitimacy at least, if not the means employed to achieve it, were recognised by the Court of
Appeal.”

2 Faurisson v France, Communication No 550/1993, para 9.6:
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URFIIU (European Commission against Racism and Intolerance-ECRI) WINIINNTNTEI
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- mséhglufiansnsng (public inctement) TiAamsldauguuse mnanndonds
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“Since the statements made by the author, read in their full context, were of a nature as to raise or
strengthen anti-semitic feelings, the restriction served the respect of the Jewish community to live free from
fear of an atmosphere of anti-semitism. The Committee therefore concludes that the restriction of the
author’s freedom of expression was permissible under article 19, paragraph 3 (a), of the Covenant.”

e Mihajlova, Bacovska and Shekerdjiev. Freedom of Expression and Hate Speech (Skopje: OSCE, 2013), p 31.
a9

*ECRI’s general policy recommendation no. 7, part IV (criminal law), point 18 (a) to (c):
“public incitement to violence, hatred or discrimination, public insults and defamation or threats against
persons or a grouping of persons on the grounds of their race, colour, language, nationality or national or

ethnic origin;”
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“ Ibid., point 18 (e):

“public expression, with a racist aim, of an ideology which claims the superiority of, or which depreciates or

denigrates, a grouping of persons on the grounds of their race, colour, language, religion, nationality, or

national or ethnic origin;”

“* Ibid., point 18 (f):

“public denial, trivialisation, justification or condoning, with a racist aim, of crimes of genocide, crimes against

humanity or war crimes;”
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8 Incal v. Turkey, judgment of 9 June 1998, para. 46:
“While precious to all, freedom of expression is particularly important for political parties and their active

members (see, mutatis mutandis, the United Communist Party of Turkey and Others v. Turkey judgment of
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30 January 1998, Reports 1998-, p. 22, § 46). They represent their electorate, draw attention to their
preoccupations and defend their interests. Accordingly, interferences with the freedom of expression of a
politician who is a member of an opposition party, like the applicant, call for the closest scrutiny on the
Court’s part (see the Castells judgment cited above, ibid.)”

* Erbakan v. Turkey, judgment of 6 July 2006, para. 64:

“it is crucially important that politicians avoid disseminating comments in their public speeches which are

likely to foster intolerance” (unofficial translation from Anne Weber. Manual on Hate Speech (Council of

Europe Publishing, 2009), p 37.)

°0 Kamal Quereshi v Denmark , Communication No. 27/2002, para 9:

“In the light of the State party's obligation under article 4, paragraph (b), of the Convention, however, the
Committee would wish to remain apprised as to the results of the criminal complaints lodged against the
speakers at the party political conference in view of the racist nature of their remarks, contrary to article 4,
paragraph b, of the Convention. The Committee draws the attention of the State party to the need to
balance freedom of expression with the requirements of the Convention to prevent and eliminate all acts of

racial discrimination, particularly in the context of statements made by members of political parties.”
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(“public watchdog”) 1¢1”

- Programme of Action adopted on 8 September 2001 by the World Conference against Racism, Racial
Discrimination, Xenophobia and related Intolerance in Durban (South Africa), para. 115.

*" ECRI Declaration on the use of racist, antisemitic and xenophobic elements in political disourse (2005).

° Observer and Guardian v. the United Kingdom, judgement of 26 November 1991, Series A No. 216, para.
59:

“These principles are of particular importance as far as the press is concerned. Whilst it must not overstep
the bounds set, inter alia, in the "interests of national security" or for "maintaining the authority of the
judiciary", it is nevertheless incumbent on it to impart information and ideas on matters of public interest.
Not only does the press have the task of imparting such information and ideas: the public also has a right to

"oy

receive them. Were it otherwise, the press would be unable to play its vital role of "public watchdog".
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o0 Lingens v. Austria, judgment of 8 July 1986, Series A No. 103, para. 42:

“Freedom of the press furthermore affords the public one of the best means of discovering and forming an
opinion of the ideas and attitudes of political leaders. More generally, freedom of political debate is at the
very core of the concept of a democratic society which prevails throughout the Convention.”

*® Goodwin v. the United Kingdom [GC], judgment of 27 March 1996, Reports of Judgments and Decisions
19961, para. 39.

> pedersen and Baadsgaard v. Denmark [GC], judgment of 17 December 2004, para 78.

" Jersitd v. Denmark, judgment of 23 September 1994, para 31:

“A significant feature of the present case is that the applicant did not make the objectionable statements
himself but assisted in their dissemination in his capacity of television journalist responsible for a news

programme of Danmarks Radio”
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o Ibid., para 35:

“News reporting based on interviews, whether edited or not, constitutes one of the most important means
whereby the press is able to play its vital role of "public watchdog" (see, for instance, the above-mentioned
Observer and Guardian judgment, pp. 29-30, para. 59). The punishment of a journalist for assisting in the
dissemination of statements made by another person in an interview would seriously hamper the
contribution of the press to discussion of matters of public interest and should not be envisaged unless
there are particularly strong reasons for doing so. In this regard the Court does not accept the Government’s
argument that the limited nature of the fine is relevant; what matters is that the journalist was convicted.”
* Ibid..

“There can be no doubt that the remarks in respect of which the Greenjackets were convicted (see
paragraph 14 above) were more than insulting to members of the targeted groups and did not enjoy the

protection of Article 10”
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9

>0 I/A Court H. R., Case of Herrera-Ulloa v. Costa Rica. Preliminary Objections, Merits, Reparations and Costs.
Judgment of July 2, 2004. Series C No. 107. para. 128.

o I/A Court H. R., Case of Herrera-Ulloa v. Costa Rica. Preliminary Objections, Merits, Reparations and Costs.
Judgment of July 2, 2004. Series C No. 107. para. 134:

“punishment of a journalist for assisting in the dissemination of statements made by another person ...
would seriously hamper the contribution of the press to discussion of matters of public interest.”

> Surek v. Turkey (No. 1), judgment of 8 July 1999 (Grand Chamber), para. 63:

“While it is true that the applicant did not personally associate himself with the views contained in the
letters, he nevertheless provided their writers with an outlet for stirring up violence and hatred. The Court
does not accept his argument that he should be exonerated from any criminal liability for the content of the
letters on account of the fact that he only has a commercial and not an editorial relationship with the
review. He was an owner and as such had the power to shape the editorial direction of the review. For that
reason, he was vicariously subject to the “duties and responsibilities” which the review’s editorial and
journalistic staff undertake in the collection and dissemination of information to the public and which

assume an even greater importance in situations of conflict and tension.”



210

| a

lutlagUuilandrgandumeside duwmesidanaraiiudndosnimisfionaiinis

Y 9

WeknsNsyeddianuiumeniendsls lunssedivlymnisweddianuiluniandends

Y

a f @ a 13 v (% Y I3 .
vudumasile ansuuniglsulausenaldeudyyiinimesivyinssuleiues (Convention

>

IS ]

on Cybercrime) ol 2001 wagiisansiasuluisesnsyaddianuilumanionds lned

IngUszasAllon sUTuUTInguringe g lviaenndesiulazdasunusudalumudaing

el Mane@adiauilumandeadainudumesiin (hate speech via the internet) neld
TGP PHGYHRIRN

'
a

(4 aa dy d‘ (% K IS A:lll a
ﬂ’]iLN?JLLWTUE)J;I]aﬂ']i@jVMUVIML‘LJE)'Vi']LﬂEJ'Jﬂ‘UIuLi@ﬂﬂ’]iL‘ViﬁJﬁJﬂLSU'EJGU'WHLaSﬂqi

) ] a a ¢513
NNANTIAUANYIANIUTTUUABUNIADS
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> Additional Protocol to the Convention on Cybercrime, concerning the criminalisation of acts of a racist

and xenophobic nature committed through computer systems, Art 3:

“distributing, or otherwise making available, racist and xenophobic material to the public through a computer
system.”

" Ibid., Art 4:

“threatening, through a computer system, with the commission of a serious criminal offence as defined
under its domestic law, (i) persons for the reason that they belong to a group, distinguished by race, colour,
descent or national or ethnic origin, as well as religion, if used as a pretext for any of these factors, or (i) a
group of persons which is distinguished by any of these characteristics.”

" Ibid., Art 5:

“insulting publicly, through a computer system, (i) persons for the reason that they belong to a group
distinguished by race, colour, descent or national or ethnic origin, as well as religion, if used as a pretext for
any of these factors; or (i) a group of persons which is distinguished by any of these characteristics.”

" Ibid., Art 6:

“distributing or otherwise making available, through a computer system to the public, material which denies,

grossly minimises, approves or justifies acts constituting genocide or crimes against humanity, as defined by
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international law and recognised as such by final and binding decisions of the International Military Tribunal,
established by the London Agreement of 8 August 1945, or of any other international court established by
relevant international instruments and whose jurisdiction is recognised by that Party.”

> Delfi AV v. Estonia, Application no. 64569/09, judgment 10 October 2013, para 86:

“the Court considers that the applicant company, by publishing the article in question, could have realised
that it might cause negative reactions against the shipping company and its managers and that, considering
the general reputation of comments on the Delfi news portal, there was a higher-than-average risk that the
negative comments could g¢o beyond the boundaries of acceptable criticism and reach the level of
gratuitous insult or hate speech. (...)Thus, the Court concludes that the applicant company was expected to
exercise a degree of caution in the circumstances of the present case in order to avoid being held liable for

an infringement of other persons’ reputations.”
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o Ibid., para 89:

“The Court further notes that the applicant company — and not a person whose reputation could be at stake
- was in a position to know about an article to be published, to predict the nature of the possible
comments prompted by it and, above all, to take technical or manual measures to prevent defamatory
statements from being made public. Indeed, the actual writers of comments could not modify or delete
their comments once posted on the Delfi news portal — only the applicant company had the technical
means to do this.”

*" Seurot v. France (dec.), No. 57383/00, 18 May 2004:

“are figures of authority to their pupils in the educational field” (unofficial translation from from Anne
Weber. Manual on Hate Speech (Council of Europe Publishing, 2009), p 39)

 Ibid.:

“democratic citizenship education, which is essential to combat racism and xenophobia, implies the
mobilization of responsible stakeholders, in particular teachers” (unofficial translation from from Anne

Weber. Manual on Hate Speech (Council of Europe Publishing, 2009), p 39)
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2 Ross v Canada, Communication No 736/1997, Views adopted on 18 October 2000:

“In the circumstances, the Committee recalls that the exercise of the right to freedom of expression carries
with it special duties and responsibilities. These special duties and responsibilities are of particular relevance
within the school system, especially with regard to the teaching of young students. In the view of the
Committee, the influence exerted by school teachers may justify restraints in order to ensure that legitimacy
is not given by the school system to the expression of views which are discriminatory.”

2 /A Court H. R., Case of Apitz-Barbera et al. (“First Court of Adminstrative Disputes”) v. Venezuela.
Preliminary Objection, Merits, Reparations and Costs. Judgment of August 5, 2008 Series C No. 182. para. 131:

“they should bear in mind that, as public officials, they are in a position of guarantors of the fundamental

rights of the individual and, therefore, their statements cannot be such that they disregard said rights.”
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o2 Faurisson v France, Communication No 550/1993, para 9.6.

*® Ross v Canada, Communication No 736/1997, Views adopted on 18 October 2000, para 11.5:

“The rights or reputations of others for the protection of which restrictions may be permitted under article
19, may relate to other persons or to a community as a whole. For instance, and as held in Faurisson v.
France, restrictions may be permitted on statements which are of a nature as to raise or strengthen anti-
semitic feeling, in order to uphold the Jewish communities’ right to be protected from religious hatred.”

o Lingens v. Austria, judgment of 8 July 1986, Series A No. 103, para. 42:

“the limits of acceptable criticism are accordingly wider as regards a politician as such than as regards a
private individual. Unlike the latter, the former inevitably and knowingly lays himself open to close scrutiny
of his every word and deed by both journalists and the public at large, and he must consequently display a

greater degree of tolerance.”
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' Castells v. Spain, judgment of 23 April 1992, para 46:

“actions or omissions ... must be subject to the close scrutiny not only of the legislative and judicial
authorities but also of the press and public opinion. Furthermore, the dominant position which the
Government occupies makes it necessary for it to display restraint in resorting to criminal proceedings,
particularly where other means are available for replying to the unjustified attacks and criticisms of its
adversaries or the media.”

o Vereinigung Bildender Kiinstler v. Austria, judgment of 25 January 2007, para 34.

*® Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights,

Inter-American Legal Framework regarding the Right to Freedom of Expression (OEA/Ser.L/V/Il CIDH/RELE/INF.

2/09) 30 December 2009, para 40.

>0 I/A Court H. R., Case of Tristdn Donoso Vs. Panama. Preliminary Objection, Merits, Reparations and Costs.
Judgment of January 27, 2009. Series C No. 193. para. 115:

“in a democratic society, public officials are more exposed to scrutiny and criticism by the general public.

This different protection threshold is justified by the fact that public officials have voluntarily exposed
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themselves to stricter scrutiny. Their activities go beyond their private life and expand to enter the arena of
public debate.”

*! African Commission on Human and Peoples’ Rights, Media Rights Agenda, Constitutional Rights Project v.
Nigeria, Communication No. 105/93-128/94-130/94-152/96, para 74:

“people who assume highly visible public roles must necessarily face a higher degree of criticism than

private citizens; otherwise public debate may be stifled altogether.”

> Lohé Issa Konaté v. Burkina Faso, application no. 004/2013, judgment of 5 December 2014, para 156:
“there is no doubt that a prosecutor is a “public figure”; as such, he is more exposed than an ordinary
individual and is subject to many and more severe criticisms.”

> I/A Court H. R., Case of Herrera-Ulloa v. Costa Rica. Preliminary Objections, Merits, Reparations and Costs.
Judgment of July 2, 2004. Series C No. 107. para. 128.

** Office of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights,

Inter-American Legal Framework regarding the Right to Freedom of Expression (OEA/Ser.L/V/Il CIDH/RELE/INF.

2/09) 30 December 2009, para 41.
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** pedersen and Baadsgaard v. Denmark [GC], judgment of 17 December 2004, para 66:

“Finally, the court reiterates that limits of acceptable criticism in respect of civil servants exercising their
powers may admittedly in some circumstances be wider than in relation to private individuals. However, it
cannot be said that civil servants knowingly lay themselves open to close scrutiny of their every word and
deed to the extent to which politicians do and should therefore be treated on an equal footing with the
latter when it comes to the criticism of their actions. Moreover, civil servants must enjoy public confidence in
conditions free of undue perturbation if they are to be successful in performing their tasks and it may
therefore prove necessary to protect them from offensive and abusive verbal attacks when on duty. Public
prosecutors and superior police officers are civil servants whose task it is to contribute to the proper
administration of justice. In this respect they form part of the judicial machinery in the broader sense of this
term. It is in the general interest that they, like judicial officers, should enjoy public confidence. It may
therefore be necessary for the State to protect them from accusations that are unfounded.”

> Nilsen and Johnsen v. Norway, judgment of 25 November 1999, para. 52:

“In the Court’s view, it was rather what he did beyond this function, by his participation in public debate,
which is relevant. In this connection, the Court notes that Mr Justice Schei had regard to the harsh criticism
voiced by Mr Bratholm in his book “Police Brutality” (published in the spring of 1986) against a system and,
to a large extent, also against individuals. He had used a number of derogatory expressions, such as
“misinformation” and “despotism” (see paragraph 27 above). (...) In this context it was also significant that
the applicants were speaking, as elected representatives of the national and local police associations, on
behalf of their members and had rightly felt that they had an obligation to counter the attacks on the

police’s working methods.”
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> Jersild v. Denmark, judgment of 23 September 1994, para 31:

“In considering the "duties and responsibilities" of a journalist, the potential impact of the medium
concerned is an important factor and it is commonly acknowledged that the audiovisual media have often a
much more immediate and powerful effect than the print media (see Purcell and Others v. Ireland,
Commission’s admissibility decision of 16 April 1991, application no. 15404/89, Decisions and Reports (DR) 70,
p. 262). The audiovisual media have means of conveying through images meanings which the print media are
not able to impart.”

¥ lbid., para 34:

“Furthermore, it must be borne in mind that the item was broadcast as part of a serious Danish news
programme and was intended for a well-informed audience”

540

lbid.:
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“Both the TV presenter’s introduction and the applicant’s conduct during the interviews clearly dissociated
him from the persons interviewed”

o Gunduz v. Turkey, judgment of 4 December 2003, para 49:

“It points out, however, that the applicant's statements were made orally during a live television broadcast,
so that he had no possibility of reformulating, refining or retracting them before they were made public”

o Delfi AV v. Estonia, Application no. 64569/09, judgment 10 October 2013, para 89:

“It also finds that publishing defamatory comments on a large Internet news portal, as in the present case,
implies a wide audience for the comments.”

° lbid., para 92:

“the spread of the Internet and the possibility — or for some purposes the danger — that information once
made public will remain public and circulate forever, calls for caution.”

* Karatas v. Turkey, judgment of 8 July 1999, para. 52:
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“The Court observes, however, that the applicant is a private individual who expressed his views through
poetry — which by definition is addressed to a very small audience — rather than through the mass media, a

» o«

fact which limited their potential impact on “national security”, “[public] order” and “territorial integrity” to
a substantial degree. Thus, even though some of the passages from the poems seem very aggressive in tone
and to call for the use of violence, the Court considers that the fact that they were artistic in nature and of
limited impact made them less a call to an uprising than an expression of deep distress in the face of a
difficult political situation.”

o Vereinigung Bildender Kunstler v. Austria, No. 68354/01, judgment of 25 January 2007, para 33:

“The Court finds that such portrayal amounted to a caricature of the persons concerned using satirical
elements. It notes that satire is a form of artistic expression and social commentary and, by its inherent

features of exaggeration and distortion of reality, naturally aims to provoke and agitate. Accordingly, any

interference with an artist's right to such expression must be examined with particular care.”
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*" Karatas v. Turkey, judgment of 8 July 1999, para. 52:

“The Court takes into account, furthermore, the backeround to the cases submitted to it, particularly
problems linked to the prevention of terrorism (see the Incal judgment cited above, pp. 1568-69, § 58). On
that point, it takes note of the Turkish authorities’ concern about the dissemination of views which they
consider might exacerbate the serious disturbances that have been going on in Turkey for some fifteen
years”

*® Zana v. Turkey, judgment of 25 November 1997, para 59-60:

“59. The statement cannot, however, be looked at in isolation. It had a special significance in the
circumstances of the case, as the applicant must have realised. As the Court noted earlier (see paragraph 50
above), the interview coincided with murderous attacks carried out by the PKK on civilians in south-east

Turkey, where there was extreme tension at the material time.
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60. In those circumstances the support given to the PKK — described as a “national liberation movement” —
by the former mayor of Diyarbakir, the most important city in south-east Turkey, in an interview published in
a major national daily newspaper, had to be regarded as likely to exacerbate an already explosive situation
in that region.”

o Internation Criminal Tribunal for Rwanda, Nahimana (2003) para. 1022.

>0 Leroy v. France, Application no. 36109/03, judgment dated 2nd October 2008. (the judgment is only

available in French) (English translation from Mihajlova, Bacovska and Shekerdjiev. Freedom of Expression

and Hate Speech (Skopje: OSCE, 2013), p 29 and Press release issued by the Registrar,
http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=003-2501837-2699727)
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>t Ross v Canada, Communication No 736/1997, Views adopted on 18 October 2000, para 11.6

“In this particular case, the Committee takes note of the fact that the Supreme Court found that it was
reasonable to anticipate that there was a causal link between the expressions of the author and the
poisoned school environment experienced by Jewish children in the School district.”

2 Vejdeland and Others v. Sweden, Application no. 1813/07, judgment of 9 February 2012, para 56:

“The Court also takes into consideration that the leaflets were left in the lockers of young people who were
at an impressionable and sensitive age and who had no possibility to decline to accept them (see, mutatis
mutandis, Handyside v. the United Kingdom, 7 December 1976, § 52, Series A no. 24). Moreover, the
distribution of the leaflets took place at a school which none of the applicants attended and to which they
did not have free access.”

> Erbakan v. Turkey, judgment of 6 July 2006, para 68:

“Having regard to the circumstances of the case, the Court considered that it was particularly difficult to hold
the applicant responsible for all the comments cited in the indictment. Furthermore, it had not been
established that at the time of his prosecution the speech in question had given rise to, or been likely to give
rise to, a “present risk” and an “imminent danger”.” (translation from Press release issued by the Registrar,

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=003-1728198-1812055
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- Ross v. AL HUAING

Canada
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*** Eduardo Bertoni and Julio Rivera Jr., “The American Convention on Human Rights: Regulation of Hate

Speech and Similar Expression’, in Michael Herz and Peter Molnar (ed.). The Content and Context of Hate

Speech: Rethinking Regulation and Responses (Cambridge: Cambridge University Press, 2012) p 508.
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> Gunduz v. Turkey, judgment of 4 December 2003, para 40:

“The present case is characterised, in particular, by the fact that the applicant was punished for statements
classified by the domestic courts as “hate speech”. Having regard to the relevant international instruments
(see paragraphs 22-24 above) and to its own case-law, the Court would emphasise, in particular, that
tolerance and respect for the equal dignity of all human beings constitute the foundations of a democratic,
pluralistic society. That being so, as a matter of principle it may be considered necessary in certain
democratic societies to sanction or even prevent all forms of expression which spread, incite, promote or
justify hatred based on intolerance (including religious intolerance), provided that any “formalities”,

» o«

“conditions”, “restrictions” or “penalties” imposed are proportionate to the legitimate aim pursued (with
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regard to hate speech and the glorification of violence, see, mutatis mutandis, Surek v. Turkey (no. 1) [GC],
no. 26682/95, § 62, ECHR 1999-IV).”

" Ibid., para 51-52:

“However, the Court considers that the mere fact of defending sharia, without calling for violence to
establish it, cannot be regarded as “hate speech”. (...)This finding makes it unnecessary for the Court to
pursue its examination in order to determine whether the two-year prison sentence imposed on the
applicant, an extremely harsh penalty even taking account of the possibility of parole afforded by Turkish
law, was proportionate to the aim pursued.”

8 lbid., para 51.
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* Incal v Turkey, judgment of 9 June 1998, Reports of Judgments and Decisions 1998-IV, para 46:
“Accordingly, interferences with the freedom of expression of a politician who is a member of an opposition
party, like the applicant, call for the closest scrutiny on the Court’s part”

>0 lbid., para 58:

“Here the Court does not discern anything which would warrant the conclusion that Mr Incal was in any way
responsible for the problems of terrorism in Turkey, and more specifically in izmir. It should be pointed out
in that connection that not even the National Security Court upheld the public prosecutor’s submission that
the Prevention of Terrorism Act (Law no. 3713) should be applied to the applicant”

> Seurot v. France (dec.), No. 57383/00, 18 May 2004 (unofficial translation from Anne Weber. Manual on
Hate Speech (Council of Europe Publishing, 2009), p 44.)

*? Ross v Canada, Communication No 736/1997, Views adopted on 18 October 2000, para 11.6:

“In that context, the removal of the author from a teaching position can be considered a restriction
necessary to protect the right and freedom of Jewish children to have a school system free from bias,
prejudice and intolerance. Furthermore, the Committee notes that the author was appointed to a non-
teaching position after only a minimal period on leave without pay and that the restriction thus did not go

any further than that which was necessary to achieve its protective functions.”
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°0? Giniewski v. France, judgment of 31 January 2006, para 54:

“The Court must also exercise caution when the measures taken or penalties imposed by the national
authority are such as to dissuade the press from taking part in the discussion of matters of legitimate public
interest”

°t lbid., para 55:

“in the instant case the fact that it mentioned the criminal offence of defamation undoubtedly had a
deterrent effect and the sanction thus imposed appears disproportionate in view of the importance and
interest of the debate in which the applicant legitimately sought to take part”

o Aydin Tatlav v. Turkey, judgment of 2 May 2006, para 28-31. (unofficial translation from Council of Europe,

Committee of Experts for the Development of Human Rights, Report: Human Rights in a Multicultural Society

Hate Speech, 9 February 2007, para 48.)

> Erbakan v. Turkey, judgment of 6 July 2006, para. 69:
“these were undoubtedly very severe penalties for a well-known politician” (unofficial translation from Anne

Weber. Manual on Hate Speech (Council of Europe Publishing, 2009), p 44.)

*! Karatas v. Turkey, judgment of 8 July 1999, para. 53:
“Furthermore and above all, the Court is struck by the severity of the penalty imposed on the applicant -

particularly the fact that he was sentenced to more than thirteen months’ imprisonment - and the
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persistence of the prosecution’s efforts to secure his conviction. In that regard, it notes that his fine was
more than doubled after Law no. 4126 came into force (see paragraph 19 above).

The Court notes in that connection that the nature and severity of the penalty imposed are also
factors to be taken into account when assessing the proportionality of the interference.”

** Council of Europe, Committee of Experts for the Development of Human Rights, Report: Human Rights in

a Multicultural Society Hate Speech, 9 February 2007, para 41.

o Lohé Issa Konaté v. Burkina Faso, application no. 004/2013, judgment of 5 December 2014, para 171.

o Observer and Guardian v. the United Kingdom, judgement of 26 November 1991, Series A No. 216, para.
60:

“For the avoidance of doubt, and having in mind the written comments that were submitted in this case by
"Article 19" (see paragraph 6 above), the Court would only add to the foregoing that Article 10 (art. 10) of the
Convention does not in terms prohibit the imposition of prior restraints on publication, as such. This is
evidenced not only by the words "conditions", "restrictions”, "preventing" and "prevention" which appear in
that provision, but also by the Court’s Sunday Times judgment of 26 April 1979 and its markt intern Verlag
GmbH and Klaus Beermann judgment of 20 November 1989 (Series A no. 165). On the other hand, the
dangers inherent in prior restraints are such that they call for the most careful scrutiny on the part of the

Court. This is especially so as far as the press is concerned, for news is a perishable commodity and to delay

its publication, even for a short period, may well deprive it of all its value and interest.”
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/A Court H.R., Case of “The Last Temptation of Christ” (Olmedo-Bustos et al.) v. Chile. Merits, Reparations
and Costs. Judgment of February 5, 2001. Series C No. 73, para 70:

“It is important to mention that Article 13(4) of the Convention establishes an exception to prior censorship,
since it allows it in the case of public entertainment, but only in order to regulate access for the moral
protection of children and adolescents. In all other cases, any preventive measure implies the impairment of
freedom of thought and expression.”

o7 lbid., para 71.

*POffice of the Special Rapporteur for Freedom of Expression Inter American Commission on Human Rights.

Annual Report 2004, p 176, para 38:
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“The Court made no reference, either explicit or implicit, to hate speech and paragraph 5 as grounds for
possible censorship, underscoring that hate speech should be regulated like the other areas of expression
provided for in paragraph 2”

o Ross v Canada, Communication No 736/1997, Views adopted on 18 October 2000.

o Otto-Preminger-Institut v. Austria, judgment of 20 September 1994, Series A No. 295-A, para 52.

o7 Eduardo Bertoni and Julio Rivera Jr., “The American Convention on Human Rights’, in Michael Herz and

Peter Molnar (ed.). The Content and Context of Hate Speech: Rethinking Regulation and Responses

(Cambridge: Cambridge University Press, 2012) p 511.

*"" L ehideux and Isorni v. France, judgment of 23 September 1998, para 57:

“Lastly, the Court notes the seriousness of a criminal conviction for publicly defending the crimes of
collaboration, having regard to the existence of other means of intervention and rebuttal, particularly

through civil remedies.”
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o Incal v Turkey, judgment of 9 June 1998, Reports of Judgments and Decisions 1998-1V, 55:

“In the present case the Izmir executive committee of the HEP submitted one copy of the leaflet to the
izmir prefecture on 2 July 1992 with an application for permission to distribute it (see paragraph 11 above).
The security police, who were then asked to study its content, considered that the leaflet could be regarded
as separatist propaganda (see paragraph 12 above). At that stage the authorities were accordingly in a
position to require changes to the text. However, the day after this application was lodged at the prefecture
the leaflets were seized and prosecutions brought against its authors, including Mr Incal, under Article 312 of
the Criminal Code, among other provisions (see paragraph 21 above).”

*" Erbakan v. Turkey, judgment of 6 July 2006:

“In conclusion, the Court considered that the criminal proceedings instituted against a politician four years
and five months after the alleged comments had been made had not been reasonably proportionate to the
legitimate  aims  pursued”  (translation  from  Press release issued by the Registrar,
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=003-1728198-1812055)

o0 Aydin Tatlav v. Turkey, judgment of 2 May 2006. (unofficial translation from Anne Weber. Manual on Hate
Speech (Council of Europe Publishing, 2009), p 51.)
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8 Lehideux and Isorni v. France, judgment of 23 September 1998, para 56:

“Furthermore, the publication in issue corresponds directly to the object of the associations which produced
it, the Association for the Defence of the Memory of Marshal Pétain and the National Pétain-Verdun
Association. These associations are legally constituted and no proceedings have been brought against them,
either before or after 1984, for pursuing their objects.”

2 /A Court H. R., Case of Ricardo Canese v. Paraguay. Merits, Reparations and Costs. Judgment of August 31,
2004. Series C No. 111, para 95.

> I/A Court H. R., Case of Chaparro Alvarez y Lapo Iniguez v. Ecuador. Preliminary Objections, Merits,
Reparations, and Costs, Judgment of November 21, 2007. Series C No. 170, para 93:

“so that the sacrifice inherent in the restriction of the right to liberty is not exaggerated or excessive
compared to the advages obtained from this restriction and the achievement of the purpose sought.”

> I/A Court H. R., Case Kimel v. Argentina. Merits, Reparations and Costs. Judgment of May 3, 2008. Series C
No. 177. para. 78:

“The Court does not deem any criminal sanction regarding the right to inform or give one’s opinion to be

contrary to the provisions of the Convention; however, this possibility should be carefully analyzed,
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pondering the extreme seriousness of the conduct of the individual who expressed the opinion, his actual
malice, the characteristics of the unfair damage caused, and other information which shows the absolute
necessity to resort to criminal proceedings as an exception.”

*® African Commission on Human and Peoples’ Rights, Zimbabwe Lawyers for Human Rights & Associated
Newspaper of Zimbabwe v. Zimbabwe, Communication No. 284/03, para 176:

“in law, the principle of proportionality or proportional justice is used to describe the idea that the
punishment for a particular offense should be proportionate to the gravity of the offense itself. The principle
of proportionality seeks to determine whether, by State action, there has been a balance between protecting
the rights and freedoms of the individual and the interests of society as a whole”

* Ibid.:

“Are there sufficient reasons to justify the action?, Is there a less restrictive solution? Does the action destroy
the essence of the rights guaranteed by the Charter?”

o lbid., para 178.

*® African Commission on Human and Peoples’ Rights, Declaration of Principles on Freedom of Expression in
Africa, Principle X, para 1:

“sanctions should never be so severe as to interfere with the exercise of the right to freedom of expression”
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¥ Human Rights Committee, General comment No. 27 (CCPR/C/21/Rev.1/Add.9), 2 November 1999, para. 14.
See also Communications No. 1128/2002, Marques v. Angola; No. 1157/2003, Coleman v. Australia:
“restrictive measures must conform to the principle of proportionality; they must be appropriate to achieve
their protective function; they must be the least intrusive instrument amongst those which might achieve
their protective function; they must be proportionate to the interest to be protected...The principle of
proportionality has to be respected not only in the law that frames the restrictions but also by the
administrative and judicial authorities in applying the law”

>0 Human Rights Committee, General Comment 34 (CCPR/C/GC/34), 12 September 2011, para 35. See also

communication No. 926/2000, Shin v. Republic of Korea :

“When a State party invokes a legitimate ground for restriction of freedom of expression, it must
demonstrate in specific and individualized fashion the precise nature of the threat, and the necessity and
proportionality of the specific action taken, in particular by establishing a direct and immediate connection
between the expression and the threat”
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