AN TUBLAZHAN N VLN TENINUsTAYRIANNANASTURNINTEnINeSTuasnauUf Undlu

Useine

WNANMasIall el

unAngauasuitudoyaatuiinveineinusaauntnsfing 2554 Aliusnisluadetdyaig (CUIR)
\uuitudoyavestidndwoivendnus Ndsnunadudningidy
The abstract and full text of theses from the academic year 2011 in Chulalongkormn University Intellectual Repository (CUIR)

are the thesis authors' files submitted through the University Graduate School.

v
A & 1 =

enfinusililudiumiwainmsnwimundnansuTyaiaeansumdadin
aunImiReans
ANEAMARS PaINTaluINg sy
Un1sfinwn 2557

AvaAvEveRIIAINTAlUNINSY



LEGAL STATUS AND CONSEQUENCES IN INTERNATIONAL LAW OF PEACE AGREEMENT
BETWEEN STATE AND ARMED NON-STATE ENTITY

Miss Suthasinee Laothai

A Thesis Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws Program in Laws
Faculty of Law
Chulalongkorn University
Academic Year 2014

Copyright of Chulalongkorn University



WteTnenlinug A0ULLATHAN NN NN TENINUTEUNAYDIAIINAN
asduinmseEnIesuaznguuindlulseme
ng WNEANAsIATN a1l

AENAnNS

=)

AN9773%0

91sENUSNYIMeNtinusvan  {femansiansd as. asya dunae

'
1 =

Azdifenans unainsalunivends sydRliduinednusatuildudiunds

YBINIANBIUTENEATUT YU Tnudin

_____________________________________________________________________ AMURANLIRANENS

(FEMS19158 A5, TUNITAIL UTUIHUN)

ALENTIUNTADUANGANUS

_____________________________________________________________________ Use51UNTTUAT
_____________________________________________________________________ 21159MUS NN NUSUAN
_____________________________________________________________________ ASIUNT

_____________________________________________________________________ NITUATALUDNUUINGAY

_____________________________________________________________________ ATUNITANYUBNNRIINGRY

(FNan312158 M3, IgNT HIIUU)



491310 Wialng © a0 ULLAZHANIINY NN TENINUTLNAVRIANUANAIFURN N
seninesguasnquuiUndludseme (LEGAL STATUS AND CONSEQUENCES IN
INTERNATIONAL LAW OF PEACE AGREEMENT BETWEEN STATE AND ARMED
NON-STATE ENTITY) a.fiU3nuwiineninusudn: ua. as. msya dufianas, 139

U,

AMEnaIINMaAnnstniunensililisnvugseninausema Sguasineufing
aelusgladnsdarianuanasduiinnieidunsaisiuanseanianisgfninudauduiie
lUgduiinmedannds eminmvualuanunnasduiamdsdininisnessuulasaasng

o v [ 1 dl' < a wa a
Megmnanelusy waensusIrannguingsenitslsemeaiaidunsaulunsudaaiy 8n

madaladnisimvuanalnnisdsdulaedenausulannigrieasdnisseninaussma J9inli

AnUsziuanidsduiosdniuziaznavainuanasduinmszninesguazihoufindanely

all
s’

31NN5AUATIUNIING T ANuRnasduRnmsEnIesTsasnquuUndgnielusyes
ogneldtiaduveangnesninsssmaldvinanuanasduinmiigainiziieaiunguane
seninelszmanafe  anugvesnudandadunislddnslunisiinumandiuves
Uszrrwu vide fheufdndléddunmsiusedasesaniglumssuinsema Fsnnunnas

v a Aa £ oA A v 13 Y v | 2 al < 44'
au@]ﬂ’]‘wmLﬂ@sﬂumLQ@UVLSUV]LGU']ENﬁ‘Uigﬂ@Uﬁ@QUﬁgﬂq?{ﬂQ(ﬂu @Uqﬂliﬂ@‘ﬂigL@‘Lﬂuﬁ@ﬂaﬂ’]ug

'
£ a I

wazralunianguanesenineUssiavasaunnasduinmdaldiludegd  esannleadien

9

finnwvesragfsssuseninlssme  Amualiruanasduinmduiiedsuiofns

| v a

Wity TuraeNTnIvn1sawiuuniiuIteunnasduinnildnwastdunsianslunig

2o a < =

nguruneserilsemals  widnvinisidadanumiulusesssuunguunenaziianusuly

1 a

wAneinaiu  nanmerendaiuitamisanannguineseninslsemeaniioginuunuiuldle

&l

luvauzRdndremiuinasiinisadsssuungrunessminsUsemasyuuIniuusuldiuanumn

U a 1 g ¥ A a a §f = 1 U a v <
avduAnNnlagRNY @Hqﬂiiﬂm NETYUINGTIUNUTENUIN ANUANAIFURNTNUANWULLUUNTN

1Y v o

a1senunguInesEninesena aganansadmvanngraneseninalseinanileguaiuntadu

Y

Tole Wgawpgsnlseansnnlusasvasnisieruld vinldmnusnasdufningadideymini

o

Mendanasiauine Ui linisvssuldanuanatduf W AnUsEaNSAWNINTU

'
=

A9 ARANEns aneilavolan

UnsAnw 2557 aneilete 8.9USNE VAN



# # 5486046934 : MAJOR LAWS

KEYWORDS: PEACE AGREEMENT / NON-INTERNATIONAL ARMED CONFLICT / NON-

STATE ENTITY
SUTHASINEE ~ LAOTHAI:  LEGAL  STATUS AND  CONSEQUENCES IN
INTERNATIONAL LAW OF PEACE AGREEMENT BETWEEN STATE AND ARMED
NON-STATE ENTITY. ADVISOR: ASST. PROF. DR. SARATOON SANTIVASA, 139

PP-

After the end of Armed conflicts, peace agreement is signed by State and
armed non-state entities. In order to establish true peace, the parties agreed that the
peace agreement shall oblige them both in Domestic laws and International laws,
and moreover, being monitored system by third parties. As the peace agreements are
different from other international agreement, academics have been discussing their

status and legal consequences.

The thesis found that a peace agreement between State and non-state
entities could be an agreement under International law if the conflict either the right
to self-determination, or the armed non-state entities are recognized by
International. However, the issues concerning to the status and legal consequences
of these agreements are far from definitive because International Court of Justice
downgrades the legal status of peace agreements by treating them as mere “modus
operandi”, while some academics disagree with the Court decisions and argue that
the peace agreement can be an instrument under International law. Nevertheless,
academics still have different opinions about legal consequences of these
agreements, one side support for applying the doctrine of International Law to peace
agreements. Another side represent a new category, lex pacificatoria, for preserving
the legal character of peace agreements. The author support the first opinion but the
drawback of this opinion is the lack of effective enforcement, so this will be a
challenging issue of a more effective law enforcement mechanism that needs

further development.

Field of Study: Laws Student's Signature
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' Atlantic Charter, Principle 3: the right of all peoples to choose the form of government under
which they will live

? Charter of the United Nations, Article 1(2): To develop friendly relations among nations based on
respect for the principle of equal rights and self-determination of peoples, and to take other appropriate
measures to strengthen universal peace.

’ Halabi, Sam Foster, Traditions of Belligerent Recognition: The Libyan Intervention in Historical and

Theoretical Context. American University International Law Review, 27 (2012): P. 339.
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° Tharer, Daniel and Burri, Thomas. "Self-Determination." In Oxford Public International Law: Max
Planck Encyclopedia of Public International Law [MPEPIL], 2008.

° Atlantic Charter, Principle 3: the right of all peoples to choose the form of government under
which they will live.

" The Charter of United Nations, Article 1(2) : develop friendly relations among nations based on
respect for the principle of equal rights and self-determination of peoples, and to take other appropriate
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# Common Article 3: “..The application of the preceding provisions shall not affect the legal status
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Reports Andrej Lang, "“Modus operandi,” “Lex pacificatoria” and the ICJ’s appraisal of the Lusaka Ceasefire
Agreement in the Armed Activities on the Territory of the Congo Case More than just Latin lessons: The Role
of Peace Agreements in International Conflict Resolution," Institute for International Law and Justice New
York University School of Law.: 64.

* Bell, Peace Agreements: Their Nature and Legal Status, p. 381-382.
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“ Lauterpacht, H. Recognition in International Law. Cambridge: Cambridge University Press, 1948.
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® Lauterpacht, H. Recognition in International Law. P. 274.

0 Menon, P.K. The Law of Recognition in Intenrational Law : Basic Principle. Edwin Mellen Pr, 1994.

Conditions essential to the recognition of insurgency :

1. There is within the disturbed State a hostile, armed uprising beyond the control of its civil
authority;

2. this party is pursuing public ends by force, namely endeavouring to change the form of
government(,] to reform the administration, or to obtain some similar object;

3. the insurgents have gained control over a part of the territory;

4. there is considerable support to the insurgents from the people inhabiting the territory — the
support must be forthcoming out of their own free will and must not be the result of duress or compulsion;

5. the insurgents have the capacity and willing[ness] to carry out the international obligations
imposed on them by the grant of insurgency;

6. the conditions within the State are so disturbed as to materially affect outside States; and

7. in the absence of control by the parent State, outside States have some relations with the

insurgents
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o Falk, Richard A, Janus Tormented: The International Law of Internal War, in International Aspects

of Civil Strife, Princeton University Press, 1964, p. 199.

® Higgins, Rosalyn, International Law and Civil Conflict in the International Regulation of Civil Wars,
(Evan Luard ed.,1972), p. 170.

49 Kotzsch, The Concept of War in Contemporary History and International Law, p. 232. Anki
Sjoberg, Armed Non-Statee Actors and Landmines. Volume Ill: Towards a Holistic Approach to Armed Non-
State Actors? (Geneva: Geneva Call and the PSIO, 2007)

* Roth, Brad R. Governmental Illegitimacy in International Law Oxford Oxford University Press,

2000. P.174.
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. Roth, Brad R. Governmental Illegitimacy in International Law. P.177.
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> Lootsteen, Lieutenant Colonel Yair M, Ibid, p.135. Roth, Brad R. Governmental Illegitimacy in

International Law. P.178.
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> Lootsteen, Lieutenant Colonel Yair M, The Concept of Belligerency in International Law, p.120.
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> Halabi, Sam Foster, Tradition of Belligerent Recognition: The Libyan Intervention in Historical and
Theoretical Context, American University International Law Review 27 (2012), p. 327.

% Wheaton, Henry. Elements of International Law. Edited by Dana, R. H. London: 1866.

o BP, Quantifying Energy: BP Statistical Review of World Energy 6(2006), available at
http://www.bp/com/liveassets/bp_internet/Russia/bp _russia_english/STAGING/localassets/downloads pdfs/s/
Stat_Rev_ 2006 _eng.pdf. 5Lﬁ'sﬁﬁwﬂuﬁﬁawmﬁzjmiumﬁﬂuaﬂ%m uazAnduiosar3.34 vedlan

% Goebel, Dorothy Burne, British Trade to the Spanish Colonies,1796-1823, The American Historical

Review 43, 2 (1938): 33.
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> Smith, Adam. An Inquiry Into the Nature and Causes of the Wealth of Nations Edited by
M’Culloch, J. R.: 1850.

e Butler, W. E, Grotius and the Law of the Sea, in Hugo Grotius and International, Relations 213
Edited by Bull, H.: 1990.

o BBC, UK Expels Gaddafi Diplomats and Recognises Libya Rebels, July 27, 2011 (“It follows similar
moves by the US and France. The UK previously said it recognized ‘countries not governments’. But MR
Hague said it was a ‘unique situation’” and said recognizing the NTC could help ‘legally in the unfreezing of

iR

some assets.
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° Halabi, Sam Foster, Tradition of Belligerent Recognition: The Libyan Intervention in Historical and
Theoretical Context, p. 362.
* Daniel Patrick Moynihan, On the Law of Nations 34-35 (1990) (citing President Woodrow Wilson,

Address to a Joint Session of Congress (April 2, 1917)).
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* Concurrent Resolutions of Congress (March 4, 1863) in 2 Papers Relating to Foreign Affairs,
Accompanying the Annual Message of the President to the First Session of the Thirty-Eight Congress
813(1864).

* Oglesby, Roscoe Ralph. Internal War and the Search for Normative Order. Springer Netherlands,
1971, p. 9.

* Halabi, Sam Foster, Tradition of Belligerent Recognition: The Libyan Intervention in Historical and
Theoretical Context, p. 345. Wilson, Robert R, Recognition of Insurgency and Belligerency, Proceedings of
the American Society of International Law at Its Annual Meeting (1921-1969) 31 (1937): 9, P. 139 and
McPherson, James M. Battle Cry of Freedom: The Civil War Era. Edited by Woodward, C. V. Oxford: Oxford
University Press, 1988.
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o Wilson, Robert R.  Recognition of Insurgency and Belligerency. Proceedings of the American
Society of the International Law at Its Annual Meeting(1921-1969 31 (1937): 9. P.141.

* Lootsteen, Lieutenant Colonel Yair M, The Concept of Belligerency in International Law, p.126.
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& Taulbee, James Larry and Glahn ,Gerhard von. Law Among Nations: An Introduction to Public
International Law. Pearson, (10th ed. 2012.) 703; Kelsen, Hans, Principles of International Law, New Jersey:
The Lawbook Exchange, 1959, p. 291.
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" pefiafiszning US. v. Pink fisnagevesanizeuiniléfnauitmateiididedeluafawziuigildsu
mi%’maﬂmaaﬁgaLu“sml,vhﬁ?u. (1942) 315 U. S. 203 c. f. Kapoor op. cit., at P. 149.

e Ranbir Singh, "Insurgency and International Law & its Legal Consequences," p. 135; Jessup, Philip
C, A Modern Law of Nations: An Introduction, New York: The Macmillan Company., 1948, p. 53; Hans Kelsen,

Principles of International Law, p. 291.

" Ibid, p. 135-136.
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1.For the purposes of the present articles:

(@) "Treaty" means an international agreement concluded between States in written form and
governed by international law, whether embodied in a single instrument or in two or more related
instruments and whatever its particular designation.

% Vinjamura, L and Boesenecker, AP, "Accountability and Peace Agreement: Mapping Trends from
1980 to 2006, Geneva, Centre for Humanitarian Dialogue,” 56, 2007. available at
http://www.hdcentre.org/publications/accountibility-and-peace-agreements-mapping-trends-1980-2006.
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Bell, Christine, Peace Agreements: Their Nature and Legal Status, The American Journal of
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57

Jadeundnivinliiinanudaudazlidraiu JedamaliinguszasAanaz guiuusiuia

nszuiun1stunsdnviauanasduinmszninsguas deujinvaglusglusieduly

o

ansydnney

o

2.3.1 InQUszasAvaInIsininauanasduinmssninesguazieufundnnelu

o
%ofllE

Waanunnasduiininseninsguaz dhedindgnigludssinainiuain

Anudandinieluszautlugnistniunicenss dawmalinssnusedufinmuazaiudunas

(%
&Y [y & @ [y

Tumsseninasenald deliu Ingussasananvesnunnasduinimienisefnutaude

q

AT winanusnasduinimazliaiuisaussgingussasalusoanisuiluaudaudi
a X vy v A 5% aal P o Y Y oaa = Y
Andulanigluatuiies Adesameignumnisnsuitymanudaudamneisnisdulaslinduly

Yo o = 85
Isﬁﬂ']aﬂ‘l/]']ﬂ@']'gﬁ@ﬂﬁaU

[

MOUTTAIATIvRIANUNANAFUAN N Aanisuiludumguesdyninliy

' [ '
Y a a = =

Tauganindu Falagnanuaifenisuanslunisimuandiuswemuiesuniussviruiey

(%
Y

Aelusy iansiddiusiunianisidiemsenistdaselunisunasesnues ¥3en15non 953

<9

[

Tylunnguitiinanudauds wonanil

(Y]

T UseatAT09909AUANAITUANINGITIUE 113
wAladgnianudaudsluiesdu wuanudaudsluFoudoud anudatdiluiosamaun
Y vy A ¢ = = o v a 1
AuTaLdusosnaUszloruniinisiies nsoaudandslulionalszlosily
NFNINTTIIUYIR Fedenabiinguizasdvesnunnasduinmsindisnislunmsdariiay

anasduRN ANy Ivanateaulume wu

- MNEVEYeIRNUTARELARTUAINAIUABINTIEANS LU SAVIUA
RdUIveInULeY TngUsrasAveInUAnasduRn nAenISALY

wnsiielinquanildanslun1smnumandnuvenuLe a1

» o«
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% UNSC resolution 924(1994), para.3 “Calling for an immediate cease-fire, reminding all concerned
that their political difference cannot be resolved through the urging them to return immediately to
negotiations which will permit a peaceful resolution of their differences and a restoration of peace and
stability”

" UNSC Presidential Statement 40 S/PRST/2002/40 (2002); UNSC Presidential Statement 30
S/PRST.2003/30 (2003). “welcomed the signing of the conseil national pour la defense de la democratie-
Front de defense de la democratie (CNDD-FDD) on 2 December 2002 in Arusha”

* UN.S.C. Resolution 1244 (1999).

* U.N.S.C. Resolution 1272 (1999).
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* Lusaka Agreement, Chapter 5, 5.1: On the Coming into force of the Ceasefire Agreement in the
DRC, the Parties agree to do their utmost to facilitate the inter-Congolese political negotiations which should
lead to a new political dispensation in the Democratic Republic of Congo.

o Adriana Camisar, Boris Diechtiareff, Bartol Letica and Christine Switzer, An Analysis of the Dayton

Negotiations and Peace Accords, The Fletcher School of Law and Diplomacy (2005), p.9.
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64

¢ ~ a < & Iz \ a &
IANTNATUILFAULHUDIUUDIANITTEUINUTLLNALDY UTLUUNDI

VY Y
[ VY o a o

Massnuduinin vsesralunmznssunisiaadu lnefiypains

N o A

1NBIANTANUIEVIUA visesiay vlianaedfonszuIun1sasng

9 |

uinm(Peacebuilding mechanism) aztlussAnsfifldutaelunis

'
v Y a I a

1IN sEIUTa RN MRz AeTUluaUIAR

e

1NBIAUTENBUYDIANUANAIFURNINTNA1IUITI9AUITINULN baiILilann
yeanuanasduininaziiidomndusesdnnisniglusgusedlominead esiunguane
3ENINUTENANAIN 22T9AUTENaUANLUTENISANEIIT A ULALD

1%

\emvasmnunnasduininluduunmiluvseariunundnasisudumenis
= % = DR 13 i A % v ! A A 1Y) ¥ A
Seneuielviddygyuazednsingiineiteddviaiusuiiaennlalymaiudaudan
a &£ = § vl A g val a wa Y i & A
AnFu TaudslilinsBuduliinsuiRnuvrdnnguungseninaUseina wenaind ey
anasdufnmilunsiarsiienisgiinudands anuanasdufnmdadnisududients
o v a = a a IS ! (% L% d
Avualidnisvgags Baeruvesnisngadeasiuandeiusenly luvisaduenaiiies
Amualiniseniunisldmdmisenisuagmsididmiammsiviniy wiluuieaduena
Anualienulinineu wuswluianisiviesnys nsieasesiuiau sudanisigniny
JULsIluAUAN9 WuANTULITUNTNAIUTIATEN9NITIEeY NTAznaNSuaLIEIAN
a4 97 | o vy & o a vy & =
nensdles wenandiumaliuds ievvesanunnasduinimanunsoutaladu e

Netaaiunsinnsnelusy wasilomnnetesiungvungseninelsema

2.3.3.1 Wamingatasiunisdanisnelusy

lugrumdutleomdnnisnelusgidunisaiiunisiieudled gy iindu

1 [ dy A ¥ =2 & o o A & g [
muwsazanIndsay iWeminetvesdadunisivuansaunisvinanundududuney 910
gRLATENAIUAUHU(Pre-Interim Period) Faluduneunisinieusiiosanludiusnsdl

lusgeren Wwethldnsiunluasufsuusena iWenvasaunnasduinimdadinismvun

97
Arusha Peace Agreement and Reconciliation Agreement for Burundi, Protocol Il Permanent

Ceasefire and Cessation of Hostilities, Article 25.
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. Comprehensive Peace Agreement, Chapter Il Power Sharing : Convinced that the successful
implementation of this Agreement shall provide a model for good governance in Sudan that shall help to
create a solid basis to make unity of the country attractive and preserve peace.

7 Arusha Peace Agreement and Reconciliation Agreement for Burundi, Protocol II Democracy and
Good Governance, Chapter 1, Article 1. uenainiivdnmsidsgnussqeglunnumnasdufnmatudug wu
Agreement between the Zimbabwe African National Union-Patriotic Front(ZANU-PF) and the Two Movement
for Democratic Change(MDC) Formations, on Resolving the Challenges Facing Zimbabwe, Article VI.

100 Bell, Christine, "Peace Agreements and the Law of Peace: A Consultative Paper Exploring Issues

Relevant to Peace Processes in the Philippines," 44: the Philippine Programme of International Alert, 2011.
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‘Uii’wﬂ,ﬁu Framework Agreement on the Bangsamoro, Ill Powers(1).
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" Iid, Article 13.
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106 General Peace Agreement for Mozambique, 4 October 1992. uaﬂmﬂﬁiuﬁadmiLﬁaﬂﬁ%é‘fﬁﬁﬁ’muﬂ
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" Comprehensive Peace Agreement between the Government of the Republic of the Sudan and
the Sudan People’s Liberation Movement/Sudan People’s Liberation Army, Chapter Il Wealth Sharing,
available at http://unmis.unmissions.org/ Portals/UNMIS/Documents/General/cpa-en.pdf. #dnn15aana1ags
Usngeglu Framework Agreement to Resolve the Conflict in Darfur between the Government of Sudan(GOS)
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Uszrvuyniysutiauaiunsalun smanuegiuiniieuiusndie Arusha Peace Agreement and Reconciliation
Agreement for Burundi, Protocol IV Reconstruction and Development, Chapter 2, Article 16.

"2 Rambouillet Accords Interim Agreement for Peace and Self-Government in Kosovo, Chapter 4
Economic Issues. dnn1siananagausinglu Framework Agreement on the Bangsamoro, IV Revenue Generation
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e Arusha Peace and Reconciliation Agreement for Burundi, Article 7, Principles and measures
relating to social services.

" Arusha Peace and Reconciliation Agreement for Burundi, Article 7, Principles and measures

relating to education.
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e Arusha Peace Agreement and Reconciliation Agreement for Burundi, Protocol IV Reconstruction
and Development, Chapter 2, Article 13.

"' Actions and Measures for Chiapas Joint Commitments and Proposals From the State and Federal
Governments, and the Ezln, 16 February 1996; “Cultural and educational projects for the indigenous peoples
must receive the very highest priority in the programming and allocation of public spending, both State and
federal, requiring that they give an advance guarantee of continuity, congruence, and rationality.”

“Legislative promotion will be given to recognition of the right of indigenous peoples and
communities to receive the corresponding compensation when the exploitation of their natural resources by
the State causes damage to their habitat which endangers their cultural reproduction. In cases where the
damage has already been done and the peoples can prove that the compensation paid does not allow their
cultural reproduction, revision mechanisms shall be established whereby the peoples and the State may
jointly analyze the particular case. In both cases, the compensatory mechanisms will seek to ensure the

sustainable development of the indigenous peoples and communities....”
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Common ARTICLE 3 : In the case of armed conflict not of an international character occurring in

the territory of one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a
minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members of armed forces who have laid
down their arms and those placed ' hors de combat ' by sickness, wounds, detention, or any other cause,
shall in all circumstances be treated humanely, without any adverse distinction founded on race, colour,
religion or faith, sex, birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any time and in any place whatsoever with
respect to the above-mentioned persons:

(@) violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular humiliating and degrading treatment;

(d) the passing of sentences and the carrying out of executions without previous judgment
pronounced by a regularly constituted court, affording all the judicial guarantees which are
recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Committee of the Red Cross, may offer its services
to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into force, by means of special
agreements, all or part of the other provisions of the present Convention.

The application of the preceding provisions shall not affect the legal status of the Parties to the

conflict.
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® Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of Non- International Armed Conflicts(Protocol II), Article 6(5) : At the end of hostilities,
the authorities in power shall endeavor to grant the broadest possible amnesty to persons who have
participated in the armed conflict, or those deprived of their liberty for reasons related to armed conflict,
whether they are interned or detained.

" usaka Agreement, Chapter 3.
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" protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of Non- International Armed Conflicts(Protocol II), Article 6(5).

vattel walgnanaliin “nistinisistnenssuoraduinnsnsiesluanuduasdunsdesiulszma
PnmsUsyiedndiidaienely” Vattel, E. The law of nations and the principles of natural law, (Book I,
Chapter XVIII); Scott, The classic of international law, Washington D.C: Carnegie Institution of Washington,
1916, p. 25 F39nuunAnes Vattel 5&Lﬁju%ﬁL%Ill(;]Iuiuﬂ’lﬁﬁnﬂ[s’liﬂWﬁﬁﬂ‘w‘wﬂSSQJ&Jﬂ%Lﬁu&J’WIimiLﬁ@ﬂ'Eﬂ'ﬁLﬁﬂ
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2 Townsville Peace Agreement. National Security and the War Claims, Article 3. wann1sifgiugs
Qﬂﬁ’mumlﬁu Framework Agreement to Resolve the Conflict in Darfur between the Government of
Sudan(GOS) and the Justice and Equality Movement Sudan(JEM), Article 2.

' peace Agreement between the Government of Sierra Leone and the Revolutionary United Front
of Sierra Leone, art IX (Jul. 7, 1999) : to consolidate the peace and promote the cause of national
reconciliation, the Government of Sierra Leone shall ensure that no official or judicial action is taken against
any member of the RUF, ex-AFRC [Armed Forces Revolutionary Council], ex-SLA [Sierra Leone Army] or CDF
[Civil Defence Forces], in respect of anything done by them in pursuit of their objectives as members of
those organizations since March 1991 up to the time of the signing of the present Agreement. In addition,
legislative and other measures necessary to guarantee immunity to former combatants, exiles and other
persons, currently outside the country for reasons related to the armed conflict shall be adopted, ensuring
the full exercise of their civil and political rights, with a view to their reintegration within a framework of full
legality.”

‘ Agreement between the United Nations and the Government of Sierra Leone on the

Establishment of a Special Court for Sierra Leone, U.N. Doc. 5/2002/246(Jan. 16, 2002). Art 10 “ An amnesty
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granted to any person falling within the jurisdiction of the Special Court in respect of the crimes referred to

in article 2 to 4 of the present Statute shall not be a bar to prosecution”

1 Additional Protocol Il Article6 (5): At the end of hostilities, the authorities in power shall

endeavour to grant the broadest possible amnesty to persons who have participates in the armed conflict, or
those deprived of their liberty for reasons related to the armed conflict, whether they are interned or
detained.

" Ibid.
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** "Minimurm humanitarian standard : Analytical report of the Secretary-General submitted pursuant

to Commission on Human Rights resolution 1997/21, E/CN.4/1998/87.", paras. 24-37.

1 Arusha Peace Agreement and Reconciliation Agreement for Burundi, Protocol II Democracy and
Good Governance, Chapter 1, Article 3 uaﬂmﬂf:m’msmaqﬁuamwawﬁmié’waﬂgé’mm’]Lﬁ'mﬁuﬁw%wwmuﬁag
neldesin1sseninalsemadiuginiafie 19U Arusha Peace Agreement ladin13ensdsfiandnnisly the African
Charter on Human and Peoples’ Rights.

" Universal Declaration of Human Rights, Article 2: Everyone is entitled to all the rights and
freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status. Furthermore, no
distinction shall be made on the basis of the political, jurisdictional or international status of the country or
territory to which a person belongs, whether it be independent, trust, non-self-governing or under any other
limitation of sovereignty.

ot the International Covenants on Human Rights, Article 1:
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1. Al peoples have the right of self-determination. By virtue of that right they freely determine their
political status and freely pursue their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources without
prejudice to any obligations arising out of international economic co-operation, based upon the principle of
mutual benefit, and international law. In no case may a people be deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including those having responsibility for the
administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right of self-
determination, and shall respect that right, in conformity with the provisions of the Charter of the United
Nations.

e Bell, Christine, Peace Agreement and Human Rights, Oxford: Oxford University Press, 2000,
P.296
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an International Judicial Commission of Inquiry on Genocide, war crimes and other crimes against humanity
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2 Arusha Peace Agreement and Reconciliation Agreement for Burundi, Protocol IV Reconstruction
and Development, Chapter 1, Article 1.

" bid, Article 4. uaﬂmﬂ‘ﬁwﬁ'ﬂmiﬁ'\‘iﬂd’l"]g\‘iﬂﬁﬂga@u Framework Agreement to Resolve the
Conflict in Darfur between the Government of Sudan(GOS) and the Justice and Equality Movement

Sudan(JEM), Article 8.



82

[

wyweyuifeItedluduisusenaulumeaesdiuluglawn ansuyvevuineites

AunsiuyUuszme wasdnduyvesulugiueilulssvmuneluly

v [

- @nSuyweyuiliieatesiunisiuyuszsne 1Wudnsineadunig
Asulpakarn1sunAse duilosunannnistaansaluwiniieunuy e

gnnadlumsunasesiiluamavesrudaudaiiiniunielusges

Y

[
%

1 & v & a a ! N [ ~ (%
UogA3e Astungvunednsuyveyuluduidsindunsanasiel
yUNFUUY MInguANNgNNATNEAVSIUNaNSawINTY Tngady
anasduninladindnnisaiueydyyrfiinedtasivanslunig

= I 1 Ya a 1 [ 1
nistlesuduntvuulunisiadnsunvssvnvuntelusy wulu
Comprehensive Peace Agreement %a&mm%@ué’fﬂu%ﬁmumﬁﬁ
N1591989 International Covenant on Civil and Political Rights 11

[

& Y =1 = v 136
‘U‘L!E]‘lé zyapwugmﬁlumsmﬂmswamaa@ma

—2

—

%
a2 a A g v & a a =

- AnSuywerulugiuenidulssyvunisluspduansuyvevuluges
A a a IS 1 a a = a a
duuenIINdNnsn1n1siies tudnsnianisAnun anslunis
Snwine1ua dnSuedn wazans anslunisgniiansanad usuy

v & A ) 1 oA a I3 v Yo
setudofudszrrmunelusy liieslidevdlafniuazdeslaiu

[
| a Y

avsmandiindlouiuidy Wy Agreement  between  the
Zimbabwe African National Union-Patriotic Front and the Two
Movement for Democratic Change Formations, on Resolving
the Challenges Facing Zimbabwe #ifnundvnsuaziaiainlunis
LAnIOBNLaTNITA0aNT LLaﬂummmﬂaﬂé’uamwswdﬁﬁguaz

dreufindnnglusgilunsasilinissusesdnsuyvevsulugiue

12 Comprehensive Peace Agreement, Chapter II: Power Sharing, Part 1: 1.6.1.

o Agreement between the Zimbabwe African National Union-Patriotic Front(ZANU-PF) and the Two
Movement for Democratic Change(MDC) Formations, on Resolving the Challenges Facing Zimbabwe, Article
XIX. uaﬂmﬂﬁwﬁﬂmiﬁm%mq‘ﬁ%uﬁﬂﬂa‘n%ﬂﬁ’lﬂ{ﬂu Framework Agreement on the Bangsamoro, VI Basic

Rights(1).
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1 Statute of the International Tribunal for Rwanda, Article 4: The tribunal shall have the power to
prosecute persons committing or ordering to be committed serious violations of both Common Article 3 and
Protocol II.

" Rome Statue of the International Criminal Court, Article 8(2)(c) and Article 8(2)(e).
sdosatlnudnie msziednfunsufiinuvdsgeiaiedsfulmniununuyssadvesauddyan @Lﬁm
Meron, Theodor, War Crimes Law Comes of Age: Essays, Oxford University Press, 1998.

1 Rome Statue of the International Criminal Court, Article 13 Exercise of jurisdiction:

The Court may exercise its jurisdiction with respect to a crime referred to in article 5 in accordance
with the provisions of this Statute if:

(@) A situation in which one or more of such crimes appears to have been committed is referred to

the Prosecutor by a State Party in accordance with article 14;
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15 Tutiuwsiin1sdesenuresnnenssusnsiaaiu(international Judicial Commission of
inquiry) "u3elunsdlvesgyiuni ffinnsdadsesdnsiioduarumgnisianuiinengyn
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nsfmunIsnislunisasinegfinszitanuiaudedisla 19y lu Agreement  on
Implementation and Monitoring Mechanisms ‘ismﬂx‘imﬁﬁmvﬁ ol ﬁUﬂ@jﬂJ Lord’s

Resistance Army/Movement(LRA/!\/l)IuDjibouti Agreement 3ol Kenya National

Dialogue and Reconciliation : Truth, Justice and Reconciliation Commission Firusli

(b) A situation in which one or more of such crimes appears to have been committed is referred to
the Prosecutor by the Security Council acting under Chapter VIl of the Charter of the United Nations; or

(c) The Prosecutor has initiated an investigation in respect of such a crime in accordance with article
15.

H Arusha Peace Agreement and Reconciliation Agreement for Burundi, Protocol V Guarantees on
Implementation of the Agreement, Article 5(3).

e Agreement on Accountability and Reconciliation between the Government of the Republic of
Uganda and the Lord’s Resistance Army Movement, 4 .1 : Formal criminal and civil justice measures shall be
applied to any individual who is alleged to have committed serious crimes or human rights violations in the
course of the conflict. Provided that, state actors shall be subjected to existing criminal justice processes and
not to special justice processes under Agreement. And 5.1 : The Parties affirm that Uganda has Institutions
and Mechanisms, customs and usages as provided for and recognized under national laws, capable of
addressing the crimes and human rights violations committed during the conflict. The Parties also recognize
that modifications may be required within the national legal system to ensure a more effective and

integrated justice and accountability response.
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’ Kenya National Dialogue and Reconciliation : Truth, Justice and Reconciliation Commission,
General Parameters: .. The Commission will complete its work and submit a final report within two years.
The final report shall state its findings and recommendations, which will be submitted to the President and

will be made public in fourteen days and tabled in Parliament.
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0 Comprehensive Peace Agreement, Annexure I: Permanent Ceasefire and Security Arrangements
Implementation Modalities and Appendices, 10.2.
" UNSC Resolution 1590 : available at http://www.un.org/News/Press/docs/2005/sc8343.doc.htm
152 ﬂﬂaﬁ'ﬁé%aﬂﬁ’mmmiﬁm United Front for a Cooperative, Independent, Neutral and Peaceful
Cambodia(FUNCINPEC), the anti royalist Khmer People’s National Liberation Front(KPNLF), the Khmer Rouge
Party of Democratic Kampuchea(PDK) wa the State of Cambodia(SOC) dauuseinedudléud waudnaisaaey
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” UNSC resolution 788(1992).

** UNSC resolution 1171(1998).

> Corton, Olivier and Klein, Pierre, Are Agreements between States and Non State Entities Rooted
in the International Legal Order?, The Law of Treaties Beyond the Vienna Convention, Oxford University,
2011, P. 18.

¢ Kooijmans, P.H, The Security Council and Non-State Entities as Parties to Conflicts in
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" Vienna Convention on the Law of Treaties 1969, Article2. Use of terms

1.For the purposes of the present articles:

(@) "Treaty" means an international agreement concluded between States in written form and
governed by international law, whether embodied in a single instrument or in two or more related

instruments and whatever its particular designation.
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# UNSC resolution 1643, para. 2.

» Corton, Olivier and Klein, Pierre, Are Agreements between States and Non State Entities Rooted in
the International Legal Order?, The Law of Treaties Beyond the Vienna Convention, Oxford University, 2011,
P. 18.

% Kooijmans, P.H, The Security Council and Non-State Entities as Parties to Conflicts in International
Law, In Edited by Eric Suy, K. W., Theory and Practice Essays in Honour of Erik Suy The Hague: Martinus
Nijhoff, 2011, p. 333-46.

z Corton, Olivier and Klein, Pierre, Are Agreements between States and Non State Entities Rooted in
the International Legal Order?, p. 20.

% Report of the Secretary-General on the situation on Yemen, S/1994/764, 7 June 1994, at 4, para.
20.

# Corton, Olivier and Klein, Pierre, Are Agreements between States and Non State Entities Rooted in

the International Legal Order? p. 20.
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Governance.
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% Bell, Peace Agreements: Their Nature and Legal Status, p. 391 uag Sheeran, Scott P, Peace
Agreements and Self-Determination: The Case of Sudan. International and comparative Quarterly 60, 02

(2011): 36, p. 446.
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» Aust, Anthony, Modern Treaty Law and Practice, Edited by CUP, Cambridge: Cambridge
University Press, 2007, P.20. Lz "Temple of Preah Vihear case " In ICJ: ICJ, 1961, p. 31-32.

* " ex Pacificatoria: A Legal Framework for Building a Real and Lasting Peace in the Philippines," 37:
University of Philippines, College of Law, P. 1.

* Bell, Peace Agreements: Their Nature and Legal Status, p. 410.

% Bell, Peace Agreements: Their Nature and Legal Status, p. 408-12.
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“ Ibid, p. 408.
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* The Preamble of the Peace Agreement, 16 January 1992 “To end the armed conflict by political
means as speedily as possible, promote the democratization of the country, guarantee unrestricted respect
for human rights and reunify Salvadorian society.”

“ The preamble of the Agreement on Constitutional Reforms and the Electoral Regime 7 December
1996 “ Constitutional reform contained in this Agreement constitutes a substantive, fundamental basis for
the reconciliation of Guatemalan society within the framework of the rule of law, democratic coexistence,
full observance of and strict respect for human rights, an end to impunity and, at the national level, the
institutionalization of a culture of peace based upon mutual tolerance and respect, shared interests and the

broadest possible public participation in all structures of power.”
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The General Peace Agreement for Mozambique, 4 October 1992 “The parties agree on the
necessity of guaranteeing the workings of a multiparty democracy in which the parties would freely
cooperate in shaping and expressing the will of the people and promoting the democratic participation by
the citizens in the Government of the country.”

48 & v a Ao o X v o o a =

Dayton Peace Agreement L‘LJ‘ummmﬂaﬂaummwmmmﬂmmEﬂmmﬂmmwﬂuqiﬂamna FINAVDY
pnuanavilisguesveadonvmeniluaaiglva)q loun Republicka Srpska waz Bosniac-Croat AUANAIEUAATN
= Ao < . v o P = ac P A VR > )
Fefldnwazidunsudasennisladgunalinaminueaiis Tasy wezi@su uenaniuddsdefaudunieitdesinuiu
4N

9 . - . .
Marco Mezzera Michael Pavicic and Leontine Specker, Governance Components in Peace

Agreements: Fundamental Elements of State and Peace Building? P. 25.
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% Bell, Christine, "Peace Agreement and the Law of Peace," Paper Commissioned by the Philippine

Programme of International Alert, 2011, p. 17.
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. Bell, Christine, Peace Agreement and Human Rights, Oxford: Oxford University Press, 2000, P.
109.

** Preamble of the Comprehensive Peace Agreement between the Government of Nepal and the
Communist Party of Nepal.

” the Comprehensive Peace Agreement between the Government of Nepal and the Communist
Party of Nepal, Article 3.5: “..to carry out an inclusive, democratic and progressive restructuring of the state
by ending the current centralized and unitary form of the State... by ending discrimination based on class,
caste, language, gender, culture, religion and, region”.

** Common Atricle 1(2) and (2) of the International Covenant on Civil and Political Rights, and the

International Covenant on Social, Economic and Cultural Rights.
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> Bell, Christine, "Peace Agreements and the Law of Peace: A Consultative Paper Exploring Issues
Relevant to Peace Processes in the Philippines," 44: the Philippine Programme of International Alert, 2011, P.
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> Sheeran, Scott P, Peace Agreements and Self-Determination: The Case of Sudan, International

and comparative Quarterly 60, 02 (2011): P.423-424.
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Regional Perspectives on the Prospect of Southern Independence. (International Crisis Group Working to
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* Protocol on Power Sharing (the Government of the Republic of the Sudan - the Sudan People’s
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% Kenneth W. Abbott & Duncan Snidal, Hard and Soft Law in International Governance, 54 Int’L
ORG. 426 (2000).

% Fortna, Scraps of Paper? Agreement and Durability of Peace, p. 341.
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o Andrej Lang, “Modus operandi,” “Lex pacificatoria” and the ICJ)’s appraisal of the Lusaka
Ceasefire Agreement in the Armed Activities on the Territory of the Congo Case More than just Latin lessons:
The Role of Peace Agreements in International Conflict Resolution, p.18.

* Parra- Aranguren, Dissenting opinion, Para 8 : On the one hand, if Uganda complied with its treaty
obligations and remained in the territory of the DRC until the expiration of the timetables agreed upon,
Uganda would be in violation of international law because the legal status of its presence had not been
changed, the status of its military forces in the DRC being a violation of international law. On the other hand,
if Uganda chose not to violate international law as a consequence of its military presence in the DRC, and
therefore withdrew its troops from the territory of the DRC otherwise than in accordance with the timetables

agrees upon, Uganda would have violated its treaty obligations, thereby also being in violation of

international law.
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’ Lowenfeld, Andreas F., Lex Mercatoria: An Arbitrator’s view, in LEX MERCATORIA AND
ARBITRATION, 84-85; see also Culter, A. Claire, Private Power and Global Authority: Transnational Merchant
Law in the Global Political Economic, 2003; see also Rodriguez, "Lex Mercatoria," Department of Private Law

University of Aarhus, p. 50.
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