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This thesis focuses on conflict of norms between World Trade Organization
(WTO) and Multilateral Environmental Agreements (MEAs)’ s provisions. To be concise,

dispute settlement between two parties are both kinds of agreements.

Founded on the concept of free trade (Liberalism), WTO set provision toward
free trade such as, Non — Discrimination, MFN, NT. However, WTO acknowledged the
idea of sustainable development, so WTO makes some exception provisions about
environmental measures in Article 20 (b) and Article 20 (g). Founded on concept of
Conservatism, MEAs permit members to set trade measures, accepting of
Precautionary Principle, to achieve their own objectives. The different of both
concepts have risk to the trade related environmental dispute, in which WTO’s

framework permit only Covered Agreement according to DSU.

The findings indicate that free trade provisions of WTO and MEAS’ s provisions have
tendency to conflict in wide concepts. Although, the past decisions of Panels and Appellate
body showed tendency toward more flexibility and consistency, strictly interpretation of the
chapeau of Article 20, but it is not sufficient to make consistence between WTO and MEAs.
So WTO should seek intemational organization cooperation and revision of Article 20 in
accordance to environmental measures related to pollution and climate change. Meanwhile,
dispute between both kind of agreements should employ Article 31.3 of VCLT. In addition, a

few changes in DSU’s provisions in case of dispute parties are parties of both agreements.
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the objective of sustainable development, seeking both to protect and preserve the
environment and to enhance the means for doing so in a manner consistent with their

respective needs and concerns at different levels of economic development ...
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° Gabrielle Marceau, Conflicts of Norms and Conflicts of Jurisdiction : The
Relationship between the WTO Agreement and MEAs and other Treaties, Journal of world Trade,
Vol. 35 (6) : p. 1081 - 1131, 2001

! Joost Pauwelyn, Conflict of Norms in Public International Law : How WTO

Law Relates to other Rules of International Law, New York : Cambridge University Press, 2004
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“ 1. With respect to customs duties and charges of any kind imposed on or in
connection with importation or exportation or imposed on the international transfer of
payments for imports or exports and with respect to the method of levying such duties and
charges, and with respect to all rules and formalities in connection with importation and
exportation, and with respect to all matters refereed to in paragraph 2 and 4 of Article Ill, any
advantage,favour , privilege or immunity granted by any contracting party to any product
originating in or destined for any other country shall be accorded immediately any
unconditionally to the like product originating in or destined for the territories of all other
contracting parties”.
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“ Article Il : 2

“The products of the territory of any contracting party imported into the
territory of any other contracting party shall not be subject, directly or indirectly, to internal
taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to
like domestic products. Moreover, no contracting party shall otherwise apply internal taxes or
other internal charges to imported or domestic products in a manner contrary to the principles
set forth in paragraph 1”

Article Il : 4

“The products of the territory of any contracting party imported into the
territory of any other contracting party shall be accorded treatment no less favourable than that
accorded to like products of national origin in respect of all laws, regulations and requirements
affecting their internal sale, offering for sale, purchase, transportation, distribution or use. The
provisions of this paragraph shall not prevent the application of differential internal
transportation charges which are based exclusively on the economic operation of the means of

transport and not on the nationality of the product”
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1A590113 WTO Watch, nganns, 2552, vt 85

* Article XI*: General Elimination of Quantitative Restrictions

1. No prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through quotas, import or export licences or other measures, shall be
instituted or maintained by any contracting party on the importation of any product of the
territory of any other contracting party or on the exportation or sale for export of any product

destined for the territory of any other contracting party.
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*' The Panel in US — Shrimp found that the United States violated Article XI by
imposing an import ban on shrimp and shrimp products harvested by vessels of foreign nations
where such exporting country had not been certified by United States’ authorities as using
methods not leading to the incidental killing of sea turtles above certain levels. The Panel

stated with reference to the term “prohibitions or restrictions” as follows:

“[[Tlhe US statutory provision in question] expressly requires the imposition of
an import ban on imports from non-certified countries. ... the United States bans imports of
shrimp or shrimp products from any country not meeting certain policy conditions. We finally
note that previous panels have considered similar measures restricting imports to be

‘prohibitions or restrictions’ within the meaning of Article XI.”
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# Article XX: General Exceptions

Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail, or a disguised restriction on international trade, nothing in
this Agreement shall be construed to prevent the adoption or enforcement by any contracting
party of measures:

... (b) necessary to protect human, animal or plant life or health;

. (¢) relating to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on domestic production or

consumption; ...
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2 Anupam Goyal, The WTO and International Environmental Law : Towards

Conciliation, New York , Oxford University Press, 2008, p.132
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% Panel report, European Communities - Asbestos, paras. 8.204 - 8,8.217

% Appellate body report, European Communities - Asbestos, paras. 163,172

* Panel report, Thailand - Cigarettes, para. 70

... if there were no alternative measure consistent with the General Agreement
or less inconsistent with it, which (a country) could reasonably be expected to employ to

achieve its health policy objective.
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31 v Y} 32 % ] I3
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¥ Article 2

Basic Rights and Obligations

2. Members shall ensure that any sanitary or phytosanitary measure is applied
only to the extent necessary to protect human, animal or plant life or health, is based on
scientific principles and is not maintained without sufficient scientific evidence, except as
provided for in paragraph 7 of Article 5

*Annex 3. International standards, guidelines and recommendations

(a) for food safety, the standards, suidelines and recommendations
established by the Codex Alimentarius Commission relating to food additives, veterinary drug
and pesticide residues, contaminants, methods of analysis and sampling, and codes and
guidelines of hygienic practice;

(b) for animal health and zoonoses, the standards, guidelines and
recommendations developed under the auspices of the International Office of Epizootics;

(@) for plant health, the international standards, guidelines and
recommendations developed under the auspices of the Secretariat of the International Plant
Protection Convention in cooperation with regional organizations operating within the

framework of the International Plant Protection Convention; and
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(d) for matters not covered by the above organizations, appropriate
standards, suidelines and recommendations promulgated by other relevant international
organizations open for membership to all Members, as identified by the Committee.

* Article 3

Harmonization

1. To harmonize sanitary and phytosanitary measures on as wide a basis as
possible, Members shall base their sanitary or phytosanitary measures on international
standards, guidelines or recommendations, where they exist, except as otherwise provided for in
this Agreement, and in particular in paragraph 3.

2. Sanitary or phytosanitary measures which conform to international standards,
guidelines or recommendations shall be deemed to be necessary to protect human, animal or
plant life or health, and presumed to be consistent with the relevant provisions of this
Agreement and of GATT 1994.

3. Members may introduce or maintain sanitary or phytosanitary measures
which result in a higher level of sanitary or phytosanitary protection than would be achieved by
measures based on the relevant international standards, guidelines or recommendations, if
there is a scientific justification, or as a consequence of the level of sanitary or phytosanitary
protection a Member determines to be appropriate in accordance with the relevant provisions
of paragraphs 1 through 8 of Article 5.(2) Notwithstanding the above, all measures which result
in a level of sanitary or phytosanitary protection different from that which would be achieved
by measures based on international standards, guidelines or recommendations shall not be

inconsistent with any other provision of this Agreement.
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* Article 5

Assessment of Risk and Determination of the Appropriate Level of Sanitary or
Phytosanitary Protection

..7. In cases where relevant scientific evidence is insufficient, a Member may
provisionally adopt sanitary or phytosanitary measures on the basis of available pertinent
information, including that from the relevant international organizations as well as from sanitary
or phytosanitary measures applied by other Members. In such circumstances, Members shall
seek to obtain the additional information necessary for a more objective assessment of risk and

review the sanitary or phytosanitary measure accordingly within a reasonable period of time.
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* 2.4 Where technical regulations are required and relevant international

standards exist or their completion is imminent, Members shall use them, or the relevant parts
of them, as a basis for their technical regulations except when such international standards or
relevant parts would be an ineffective or inappropriate means for the fulfillment of the
legitimate objectives pursued, for instance because of fundamental climatic or geographical

factors or fundamental technological problems.
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0 Appellate body report, US — Shrimp, paras. 143 - 145
* Article XX: General Exceptions
Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail, or a disguised restriction on international trade, nothing in
this Agreement shall be construed to prevent the adoption or enforcement by any contracting

party of measures:
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“ Article I

Fundamental Principles

1. Appendix | shall include all species threatened with extinction which are or
may be affected by trade. Trade in specimens of these species must be subject to particularly
strict regulation in order not to endanger further their survival and must only be authorized in
exceptional circumstances.

2. Appendix Il shall include:

(a) all species which although not necessarily now threatened with extinction
may become so unless trade in specimens of such species is subject to strict regulation in order
to avoid utilization incompatible with their survival; and

(b) other species which must be subject to regulation in order that trade in
specimens of certain species referred to in sub-paragraph (a) of this paragraph may be brought
under effective control.

3. Appendix Il shall include all species which any Party identifies as being
subject to regulation within its jurisdiction for the purpose of preventing or restricting

exploitation, and as needing the co-operation of other Parties in the control of trade.
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* Article XIV

Effect on Domestic Legislation and International Conventions

1. The provisions of the present Convention shall in no way affect the right of
Parties to adopt:

(a) stricter domestic measures regarding the conditions for trade, taking,
possession or transport of specimens of species included in Appendices I, Il and lll, or the
complete prohibition thereof; or

(b) domestic measures restricting or prohibiting trade, taking, possession or

transport of species not included in Appendix |, Il or IIl.
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“ Article Il

Regulation of Trade in Specimens of Species Included in Appendix |

1. AWl trade in specimens of species included in Appendix | shall be in
accordance with the provisions of this Article.

2. The export of any specimen of a species included in Appendix | shall require
the prior grant and presentation of an export permit. An export permit shall only be granted
when the following conditions have been met:

(a) a Scientific Authority of the State of export has advised that such export will
not be detrimental to the survival of that species;

(b) a Management Authority of the State of export is satisfied that the
specimen was not obtained in contravention of the laws of that State for the protection of
fauna and flora;

(c) a Management Authority of the State of export is satisfied that any living
specimen will be so prepared and shipped as to minimize the risk of injury, damage to health or
cruel treatment; and

(d) a Management Authority of the State of export is satisfied that an import
permit has been granted for the specimen.

3. The import of any specimen of a species included in Appendix I shall require
the prior grant and presentation of an import permit and either an export permit or a re-export
certificate. An import permit shall only be granted when the following conditions have been
met:

(a) a Scientific Authority of the State of import has advised that the import will
be for purposes which are not detrimental to the survival of the species involved;

(b) a Scientific Authority of the State of import is satisfied that the proposed
recipient of a living specimen is suitably equipped to house and care for it; and

(c) a Management Authority of the State of import is satisfied that the
specimen is not to be used for primarily commercial purposes.

4. The re-export of any specimen of a species included in Appendix | shall
require the prior grant and presentation of a re-export certificate. A re-export certificate shall

only be granted when the following conditions have been met:
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(@) a Management Authority of the State of re-export is satisfied that the
specimen was imported into that State in accordance with the provisions of the present
Convention;

(b) a Management Authority of the State of re-export is satisfied that any living
specimen will be so prepared and shipped as to minimize the risk of injury, damage to health or
cruel treatment; and

(c) a Management Authority of the State of re-export is satisfied that an import
permit has been granted for any living specimen.

5. The introduction from the sea of any specimen of a species included in
Appendix | shall require the prior grant of a certificate from a Management Authority of the
State of introduction. A certificate shall only be granted when the following conditions have
been met:

(@) a Scientific Authority of the State of introduction advises that the
introduction will not be detrimental to the survival of the species involved;

(b) a Management Authority of the State of introduction is satisfied that the
proposed recipient of a living specimen is suitably equipped to house and care for it; and

(c) a Management Authority of the State of introduction is satisfied that the

specimen is not to be used for primarily commercial purposes.
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Article 8.

Each Contracting Party shall, as far as possible and as appropriate:

(g) Establish or maintain means to regulate, manage or control the risks
associated with the use and release of living modified organisms resulting from biotechnology
which are likely to have adverse environmental impacts that could affect the conservation and
sustainable use of biological diversity, taking also into account the risks to human health;

“ Article 1 Objective

In accordance with the precautionary approach contained in Principle 15 of the
Rio Declaration on Environment and Development, the objective of this Protocol is to

contribute to ensuring an adequate level of protection in the field of the safe transfer, handling
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and use of living modified organisms resulting from modern biotechnology that may have
adverse effects on the conservation and sustainable use of biological diversity, taking also into

account risks to human health, and specifically focusing on transboundary movements.

* Article 7 Application of the Advance Informed Agreement Procedure
1. Subject to Articles 5 and 6, the advance informed agreement procedure in

Articles 8 to 10 and 12 shall apply prior to the first intentional transboundary movement of
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living modified organisms for intentional introduction into the environment of the Party of
import.

2. "Intentional introduction into the environment" in paragraph 1 above, does
not refer to living modified organisms intended for direct use as food or feed, or for processing.

3. Article 11 shall apply prior to the first transboundary movement of living
modified organisms intended for direct use as food or feed, or for processing.

4. The advance informed agreement procedure shall not apply to the
intentional transboundary movement of living modified organisms identified in a decision of the
Conference of the Parties serving as the meeting of the Parties to this Protocol as being not
likely to have adverse effects on the conservation and sustainable use of biological diversity,
taking also into account risks to human health.

Article 8 Notification

1. The Party of export shall notify, or require the exporter to ensure notification
to, in writing, the competent national authority of the Party of import prior to the intentional
transboundary movement of a living modified organism that falls within the scope of Article 7,
paragraph 1. The notification shall contain, at a minimum, the information specified in Annex |.

2. The Party of export shall ensure that there is a legal requirement for the
accuracy of information provided by the exporter.

Article 9 Acknowledgement of Receipt of Notification

1. The Party of import shall acknowledge receipt of the notification, in writing,
to the notifier within ninety days of its receipt.

2. The acknowledgement shall state:

(a) The date of receipt of the notification;

(b) Whether the notification, prima facie, contains the information referred to in
Article 8;

(c) Whether to proceed according to the domestic regulatory framework of the
Party of import or according to the procedure specified in Article 10.

3. The domestic regulatory framework referred to in paragraph 2 (c) above, shall
be consistent with this Protocol.

4. A failure by the Party of import to acknowledge receipt of a notification shall
not imply its consent to an intentional transboundary movement.

Article 10 Decision Procedure

1. Decisions taken by the Party of import shall be in accordance with Article 15.
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2. The Party of import shall, within the period of time referred to in Article 9,
inform the notifier, in writing, whether the intentional transboundary movement may proceed:

(a) Only after the Party of import has given its written consent; or

(b) After no less than ninety days without a subsequent written consent.

3. Within two hundred and seventy days of the date of receipt of notification,
the Party of import shall communicate, in writing, to the notifier and to the Biosafety Clearing-
House the decision referred to in paragraph 2 (a) above:

(@) Approving the import, with or without conditions, including how the
decision will apply to subsequent imports of the same living modified organism;

(b) Prohibiting the import;

(c) Requesting additional relevant information in accordance with its domestic
regulatory framework or Annex I; in calculating the time within which the Party of import is to
respond, the number of days it has to wait for additional relevant shall not be taken into
account; or

(d) Informing the notifier that the period specified in this paragraph is extended
by a defined period of time.

4. Except in a case in which consent is unconditional, a decision under
paragraph 3 above, shall set out the reasons on which it is based.

5. A failure by the Party of import to communicate its decision within two
hundred and seventy days of the date of receipt of the notification shall not imply its consent
to an intentional transboundary movement.

6. Lack of scientific certainty due to insufficient relevant scientific information
and knowledge regarding the extent of the potential adverse effects of a living modified
organism on the conservation and sustainable use of biological diversity in the Party of import,
taking also into account risks to human health, shall not prevent that Party from taking a
decision, as appropriate, with regard to the import of the living modified organism in question as
referred to in paragraph 3 above, in order to avoid or minimize such potential adverse effects.

7. The Conference of the Parties serving as the meeting of the Parties shall, at
its first meeting, decide upon appropriate procedures and mechanisms to facilitate decision-
making by Parties of import.

> Article 11 Procedure for Living Modified Organisms Intended for Direct

Use as Food or Feed, or for Processing
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1. A Party that makes a final decision regarding domestic use, including placing
on the market, of a living modified organism that may be subject to transboundary movement
for direct use as food or feed, or for processing shall, within fifteen days of making that decision,
inform the Parties through the Biosafety Clearing-House. This information shall contain, at a
minimum, the information specified in Annex Il. The Party shall provide a copy of the
information, in writing, to the national focal point of each Party that informs the Secretariat in
advance that it does not have access to the Biosafety Clearing-House. This provision shall not
apply to decisions regarding field trials.

2. The Party making a decision under paragraph 1 above, shall ensure that
there is a legal requirement for the accuracy of information provided by the applicant.

3. Any Party may request additional information from the authority identified in
paragraph (b) of Annex II.

4. A Party may take a decision on the import of living modified organisms
intended for direct use as food or feed, or for processing, under its domestic regulatory
framework that is consistent with the objective of this Protocol.

5. Each Party shall make available to the Biosafety Clearing-House copies of any
national laws, regulations and guidelines applicable to the import of living modified organisms
intended for direct use as food or feed, or for processing, if available.

6. A developing country Party or a Party with an economy in transition may, in
the absence of the domestic regulatory framework referred to in paragraph 4 above, and in
exercise of its domestic jurisdiction, declare through the Biosafety Clearing- House that its
decision prior to the first import of a living modified organism intended for direct use as food or
feed, or for processing, on which information has been provided under paragraph 1 above, will
be taken according to the following:

(a) A risk assessment undertaken in accordance with Annex Ill; and

(b) A decision made within a predictable timeframe, not exceeding two
hundred and seventy days.

7. Failure by a Party to communicate its decision according to paragraph 6
above, shall not imply its consent or refusal to the import of a living modified organism
intended for direct use as food or feed, or for processing, unless otherwise specified by the
Party.

8. Lack of scientific certainty due to insufficient relevant scientific information
and knowledge regarding the extent of the potential adverse effects of a living modified

organism on the conservation and sustainable use of biological diversity in the Party of import,
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taking also into account risks to human health, shall not prevent that Party from taking a
decision, as appropriate, with regard to the import of that living modified organism intended for
direct use as food or feed, or for processing, in order to avoid or minimize such potential
adverse effects.

9. A Party may indicate its needs for financial and technical assistance and
capacity-building with respect to living modified organisms intended for direct use as food or
feed, or for processing. Parties shall cooperate to meet these needs in accordance with Articles

22 and 28.
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"' Article 24

NON-PARTIES

1. Transboundary movements of living modified organisms between Parties and
non-Parties shall be consistent with the objective of this Protocol. The Parties may enter into
bilateral, regional and multilateral agreements and arrangements with non-Parties regarding such
transboundary movements.

2. The Parties shall encourage non-Parties to adhere to this Protocol and to
contribute appropriate information to the Biosafety Clearing-House on living modified organisms

released in, or moved into or out of, areas within their national jurisdictions.
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** Article 4

General Obligations

1. (a) Parties exercising their right to prohibit the import of hazardous wastes or
other wastes for disposal shall inform the other Parties of their decision pursuant to Article 13.

(b) Parties shall prohibit or shall not permit the export of hazardous wastes
and other wastes to the Parties which have prohibited the import of such wastes, when notified
pursuant to subparagraph (a) above.

() Parties shall prohibit or shall not permit the export of hazardous wastes and
other wastes if the State of import does not consent in writing to the specific import, in the

case where that State of import has not prohibited the import of such wastes. 3
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5 A Party shall not permit hazardous wastes or other wastes to be exported
to a non-Party or to be imported from a non-Party.

o Paragraph 1 of Article 6 of the Convention shall apply mutatis mutandis to
transboundary movement of hazardous wastes or other wastes from a Party through a State or

States which are not Parties.
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#an Precautionary Principle lasunisnamaslundinguuneseninsseme
Tdedunndounatsais Inoifundnnisiiddnylunisesnunsnisiiieuntosdunsos
dawnden waznswamneg1edaiu uagldfinisdarinduenasngmineseninsUsemai
d1Azy 1an Bergen Ministerial Declaration on Sustainable Development (1990) ﬁizq
1 msdmumilsnieiiieussadeitmnemetannogadButiy axdoseguugureman
Precautionary Principle Wag Principle 15 U84 Rio Declaration Fifnuslinisuntes
funsasduindontu udn Precautionary Principle azfpagninunldlaesgeng 4 aehs
univiany feusihaedslifimsfigaimaneimansfauysaiilaloUssduiiaziunidy
wimalunadeumssenuinsmsiiazanuntios Auesesdaundenandunseiouseiu®

&N Precautionary Principle findnnistunisuniesdanindon Tnewdledse
AnAuduazneliiAnAudsyeeg1shsus v omudemedsliaunsailidunnde
ﬂﬁUEjﬁmmﬁﬂﬁ (serious or irreversible damages) 9A8INNITUINEN Precautionary
Principle 1nU$Uld slathy wdnnnsfidndaywosman Precautionary Principle 3slfmanuddy
funseeninasnisla WevsingiififsanamdseznoliAnaudomeosiousmio
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doslinissenisiigatnsinemaniesanysalazdanaliinanudssiogsinliae
AuFEmeegaLseAaAdeInNDIn Ty

AENYMZEARYVDY Precautionary Principle il

* Report of the United Nations Conference on Environment and Development
(UNCED), Rio de Janeiro, 3-14 ﬁqm&m A.A. 1992 ANNEX |

“In order to protect the environment, the precautionary approach shall be
widely applied by states according to their capabilities. Where there are threats of serious or
irreversible damage, lack of full scientific certainty shall not be used as reason for postponing

cost-effective measures to prevent environmental degradation”
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AaNwaeTvaaUsEn1slasunaliluaf Southern Bluefin Tuna case

2.3.4.2 n15AA21Y Precautionary Principle Tudedinnlae 1C) waz

aRfvnTiReadesiundn Precautionary Principle wfgﬂﬁ’]%ugjﬂﬁﬂmim’l
YosmagRsTIuTEnINeUsEINA (IC)) Wagnszulunsseiutefinmues WTO danisiiansan
Aadesiuafundn Precautionary Principle  finauuandistunateUsenis Tasluad
Gacikovo - Nagymaros ICJ iéfﬁmimﬁaGiaa:%wi&wﬂéjﬂﬂﬁﬁéj’lmﬁﬂ Precautionary

Principle wazsnsdsmnudndusiodawindeu (environmental necessity) liethanaiuayuy

Hohmann, H., Precautionary legal Duties and Principles of Modern

International Environmental Law, 1994, p. 192.

% Sands, P. International Law in the Field of Sustainable Development, 65 YBIL

1994, p. 346.
% Order of the ITLOS of 3 December 2001, Case No. 10 of the [TLOS.
degradation, Where there are threats of serious or irreversible damage, lack of
full scientific certainty should not be used as a reason for postponing measures to prevent

environmental degradation
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“A conflict in the Strict sense of direct incompatibility arises only where a

party to the two treaties cannot simultaneously comply with its obligations under both treaties”
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: European Communities — Regime for the Importation, Sale and Distribution of
Bananas, “rule for effective interpretation to ensure that the explicit rights provided for in
another parts of the WTO Agreement are respected. Thus the panel could have reached the
same conclusion without extending the definition of conflict”

> g comparison between two treaties which revealed that their clauses, or

some of them, could not reconcile with another”
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* Usngluorfununmeseydyanngaisuunindhenguisausdaan A, 1969 2530 3
%ﬂﬂ'ﬁgﬁﬁ'ﬁiﬁ “Noting that the Principles of free consent and of good faith and the pacta sunt
servanda rule are universally recognized”

> Article 26 Pacta sunt servanda: “Every treaty in force is binding upon the
parties to it and must be performed by them in good faith”

° Article 31 (1) A treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their context and in the light of
its object and purpose.

" Article 46 (2): A violation is manifest if it would be objectively evident to any
state conducting itself in the matter in accordance with normal practice and in good faith.

® Article 69(2)(b): acts performed in good faith before the invalidity was invoke
are not rendered unlawful by reason only of the invalidity of the treaty.

’ Article 74 The severance or absence of diplomatic or consular relations
between two or more states does not prevent the conclusion of treaties between those states.
The conclusion of a treaty does not in itself affect the situation in regard to diplomatic or

consular relations.
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** Article 34 General rule regarding third states: A treaty does not create either
obligations or rights for a third state without its consent.

" Article 30 para 3 When all the parties to the earlier treaty are parties also to
the later treaty but the earlier treaty is not terminated or suspended in operation under article
59, the earlier treaty applies only to the extent that is provisions are compatible with those of
the later treaty.

® Article 28. Unless a different intention appears from the treaty or is
otherwise established, its provisions do not bind a party in relation to any act or fact which took
place or any situation which ceased to exist before the date of the entry into force of the treaty
with respect to the party.

Article 29. Unless a different intention appears from the treaty or is otherwise
established, a treaty is binding upon each party in respect of its entire territory.

" Article 27. A party may not invoke the provision of its internal law as

justification for its failure to perform a treaty. This rule is without prejudice to article 46.
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“ Article 64. Emergence of a new peremptory norm of general international
law (jus cogens): If a new Peremptory norm of general international law emerges, any existing
treaty which is in conflict with that norm becomes void and terminates.

" Article 34 A treaty does not create either obligations or rights for a third

State without its consent.
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“ Vattel 1#ndn1331 “It is not allowable to interpret what has no need of
interpretation” 1Usag UN Admission- (competence of General Assembly) Case, ICJ Rep (1950), p.
8; The Lotus Case (1972), PClJ, Series A, No. 10,p.16; Italy V Federal Republic of Germany (1959),
ILR, 29,pp.442, 449. tslasaniad atlnfavena, nssuiunsiausdaa, 2551 wi 45 - 46

" Art. 31 General rule of interpretation



78

) v =

WNTT 31 YoseudyyINTLIsuLIIIMmEnwisaus Ay dunanngvuien

3 A7)

A8 N3999ANTIZIUTONNINTZUINUTLNAAN 9 TIudIAMENTIIATITdetoNnILas
93Ansgnssalves WTO tehanldundundninamilunisfienu wu esdnsgnssailuad US

— Gasoline gausuimanialulunsfinunuuns 31 vedeudyyIngaisuuninnieng

U =

wisaudygrfaniuzidunguuisan3sndszindlszninaussmansondnnguunenalui

e ]

azdnanniuusuldlunisieny sautan1siansaunfay WTO ldaiunsaasininuwen

Y

o i a A 18
@@ﬂﬂqﬂqﬂﬁaﬂﬂavm']ﬁﬁ%wqqﬁﬂigWlﬂLLNUﬂﬂﬂL@J@Q‘lﬂ

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose

2. The context for the purpose of the interpretation of a treaty shall comprise,
in addition to the text, including its preamble and annexes:

(@) any agreement relating to the treaty which was made between all the
parties in connexion with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connexion with
the conclusion of the treaty and accepted by the other parties as an instrument related to the
treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation
of the treaty or the application of its provision;

(b) any subsequent practice in the application of the treaty which establishes
the agreement of the parties regarding its interpretation;

(c) any relevant rule of international law applicable in the relation between the
parties.

4. A special meaning shall be given to a term if it is established that the parties

so intended.

* The Appellate Body on US — Gasoline stated that the “general rule of
interpretation”, contained in Article 31 of the Vienna Convention had attained the status of
customary or general international law. The Appellate Body added that WTO law was not to be

9

“read in clinical isolation from public international law”:

“The ‘general rule of interpretation” set out above has been relied upon by all
of the participants and third participants, although not always in relation to the same issue. That

general rule of interpretation has attained the status of a rule of customary or general
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frdnws laswaunynsa (Dictionaries)  azidulaiosdiofimagfisssuszninessine vie
99AnTTEiUteinIvnsznInsusemadnd1uldlun1sAUNIAINURINEA NSNS LTU AR
Application For Revision of The Judgment of July 1996 In The Case Concerning
Application of The Convention on The Prevention and Punishment of the Crime of

Genocide (Preliminary Objections) sewinqueaiily - tgasiwlniun duglnaaiie iena

international law. As such, it forms part of the ‘customary rules of interpretation of public
international law’ which the Appellate Body has been directed, by Article 3(2) of the DSU, to
apply in seeking to clarify the provisions of the General Agreement and the other ‘covered
agreements’ of the Marrakesh Agreement Establishing the World Trade Organization (the ‘WTO
Agreement’). That direction reflects a measure of recognition that the General Agreement is not

to be read in clinical isolation from public international law.”
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*! Appellate body Report, WT/DS217/AB/R,2003, para. 245

 the Appellate Body in US — Shrimp adopted the following approach:
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“A treaty interpreter must begin with, and focus upon, the text of the particular
provision to be interpreted. It is in the words constituting that provision, read in their context,
that the object and purpose of the states parties to the treaty must first be sought. Where the
meaning imparted by the text itself is equivocal or inconclusive, or where confirmation of the
correctness of the reading of the text itself is desired, light from the object and purpose of the

treaty as a whole may usefully be sought.”
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* The Panel on Canada — Pharmaceutical Patents held that in the case of
the TRIPS Agreement, the context of certain TRIPS provisions to which the Panel could have
recourse for interpretative purposes also encompassed provisions of the international
agreements on intellectual property incorporated into the TRIPS Agreement, such as the Berne

Convention of 1971:

“The Panel noted that, in the framework of the TRIPS Agreement, which

incorporates certain provisions of the major pre-existing international instruments on intellectual
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property, the context to which the Panel may have recourse for purposes of interpretation of
specific TRIPS provisions, in this case Articles 27 and 28, is not restricted to the text, Preamble
and Annexes of the TRIPS Agreement itself, but also includes the provisions of the international
instruments on intellectual property incorporated into the TRIPS Agreement, as well as any
agreement between the parties relating to these agreements within the meaning of Article 31(2)
of the Vienna Convention on the Law of Treaties. Thus, as the Panel will have occasion to
elaborate further below, Article 9(2) of the Berne Convention for the Protection of Literary and
Artistic Works (1971) (hereinafter referred to as the Berne Convention) is an important

contextual element for the interpretation of Article 30 of the TRIPS Agreement.”
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and Safeguard Measures Relating to Certain Agricultural Products ﬁadﬁﬂiqwﬁiiﬂﬁﬂﬂ

“in Japan — Alcoholic Beverages Il, the Panel found that “panel reports
adopted by the Contracting Parties constitute subsequent practice in a specific case”. The

Appellate Body disagreed

“Article 31(3)(b) of the Vienna Convention states that ‘any subsequent practice
in the application of the treaty which establishes the agreement of the parties regarding its
interpretation’ is to be ‘taken into account together with the context” in interpreting the terms
of the treaty. Generally, in international law, the essence of subsequent practice in interpreting
a treaty has been recognized as a ‘concordant, common and consistent’ sequence of acts or
pronouncements which is sufficient to establish a discernible pattern implying the agreement of
the parties regarding its interpretation. An isolated act is generally not sufficient to establish
subsequent practice; it is a sequence of acts establishing the agreement of the parties that is

relevant.”
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*In Chile — Price Band System, Argentina had argued before the Panel that
Chile’s price band system was a measure “of the kind which has been required to be converted
into ordinary customs duties” and which, by the terms of Article 4.2 of the Agreement on
Agriculture (see Section V.B.3(a) of the Chapter on the Agreement on Agriculture) Members are
required not to maintain. As regards the interpretation of the phrase “measures which have
been required to be converted into ordinary customs duties”, Chile contended that it was
“highly relevant” that no country that had had a price band system in place before the
conclusion of the Uruguay Round had actually converted it into ordinary customs duties. The
Appellate Body looked into the possibility that this practice could be considered “subsequent
practice” pursuant to Article 31(3)(b) of the Vienna Convention and therefore a practice relevant
to the interpretation of Article 4.2. The Appellate Body referred to its definition of “subsequent
practice” in its Report in Japan — Alcoholic Beverages Il (see paragraph 30 above) and noted
that neither the Panel record nor the submissions of the parties suggested that there was a
discernible pattern of acts or pronouncements implying an agreement among WTO Members on
the interpretation of Article 4.2. The Appellate Body thus concluded that this practice of some
Members alleged by Chile did not amount to a “subsequent practice” within the meaning of

Article 31(3)(b) of the Vienna Convention.
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% n Mexico — Telecoms, the Panel, in the process of considering the meaning
of various telecommunications terms (such as linking and interconnection), decided that they
were terms that may be given a “special meaning”, according to Article 31.4 of the Vienna
Convention, “if it is established that the parties so intended”. The Panel concluded that, given
that the provision at issue was a technical one that appeared in a specialized service sector, the
Panel was “entitled to examine what ‘special meaning’ it may have in the telecommunications

context”
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? Article 32 Supplementary means of interpretation. Recourse may be had
to supplementary means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning resulting from the application
of article 31, or to determine the meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

“In Japan — Alcoholic Beverages Il, the Appellate Body recalled its statement
in US — Gasoline that there is a need to achieve clarification by reference to the fundamental
rule of treaty interpretation set out in Article 31(1) of the Vienna Convention and that this
general rule “has attained the status of a rule of customary or general international law”. The
Appellate Body then went on to state in Japan — Alcoholic Beverages Il that Article 32 of the
Vienna Convention, which deals with the role of supplementary means of interpretation, “has

also attained the same status”.
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“circumstances of [the] conclusion” of a treaty, which is a supplementary means of
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interpretation under Article 32 of the Vienna Convention, permits in certain cases the
examination of the historical background against which the treaty was negotiated:

“The application of these rules in Article 31 of the Vienna Convention will
usually allow a treaty interpreter to establish the meaning of the term. However, if after
applying Article 31 the meaning of the term remains ambiguous or obscure, or leads to a result
which is manifestly absurd or unreasonable, Article 32 allows a treaty interpreter to have
recourse to:

‘... supplementary means of interpretation, including the preparatory work of
the treaty and the circumstances of its conclusion.’

With regard to ‘the circumstances of [the] conclusion’ of a treaty, this permits,
in appropriate cases, the examination of the historical background against which the treaty was
negotiated.”

ZIn us — Export Restraints, the Panel recalled the decision of the Appellate
Body in Japan — Alcoholic Beverages Il (see paragraph 30 above) and stated that “pursuant to
Article 32 of the Vienna Convention, negotiating history can thus be invoked as a supplementary
means of interpretation, to confirm a conclusion reached on the basis of a textual and
contextual analysis of a treaty”.

*in Egypt — Steel Rebar, the Panel referred to the negotiating history of
Annex Il of the Anti-Dumping Agreement as confirmation of its views that the provisions of this
Annex that address what information can be used as facts available “have to do with ensuring
the reliability of the information used by the investigating authority”:

“It is clear that the provisions of Annex Il that address what information can be
used as facts available (which, along with the other provisions of Annex Il, ‘shall be observed’)
have to do with ensuring the reliability of the information used by the investigating authority.
This view may further be confirmed, as foreseen in Article 32 of the Vienna Convention on the
Law of Treaties, by the negotiating history of Annex II. In particular, this Annex was originally
developed by the Tokyo Round Committee on Anti-Dumping Practices, which adopted it on 8

May 1984 as a ‘Recommendation Concerning Best Information Available in Terms of Article 6:8’.
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During the Uruguay Round negotiations, the substantive provisions of the original
recommendation were incorporated with almost no changes as Annex Il to the AD Agreement. A
preambular paragraph to the original recommendation, which was not retained when Annex |l
was created, in our view, provides some insight into the intentions of the drafters concerning its
application. This paragraph reads as follows:

The authorities of the importing country have a right and an obligation to make
decisions on the basis of the best information available during the investigation from whatever
source, even where evidence has been supplied by the interested party. The Anti-Dumping
Code recognizes the right of the importing country to base findings on the facts available when
any interested party refuses access to or does not provide the necessary information within a
reasonable period, or significantly impedes the investigation (Article 6:8). However, all
reasonable steps should be taken by the authorities of the importing countries to avoid the use

of information from unreliable sources.

®In EC — Poultry, the Appellate Body found that a bilateral agreement
between two WTO Members could serve as “supplementary means” of interpretation for a

provision of a covered agreement:

“[Tlhe Oilseeds Agreement may serve as a supplementary means of
interpretation of Schedule LXXX pursuant to Article 32 of the Vienna Convention, as it is part of
the historical background of the concessions of the European Communities for frozen poultry

meat.”
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* Article 30.2

“ when a treaty specifies that it is subject to, or that it is not to be considered
as incompatible with, an earlier or later treaty, the provisions of that other treaty prevail.”

“The provisions of this Convention shall not affect the rights and obligations
of any Contracting Party deriving from any existing international agreement, except where the
exercise of those rights and obligations causes a serious damage or threat to biological
diversity.”

P Recognizing that trade and environment should be mutually supportive with
a view to achieving sustainable development,

Emphasizing that this Protocol shall not be interpreted as implying a change in
the rights and obligations of a Party under any existing international agreements,

Understanding that the above recital is not intended to subordinate this

Protocol to other international agreements.”
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” Article 30

“Application of successive treaties dealing with the same subject matter”:

“..3. When all the parties to the earlier treaty are parties also to the later
treaty but the earlier treaty is not terminated or suspended in operation under article 59, the
earlier treaty applies only

to the extent that its provisions are compatible with those of the latter treaty.

4. When the parties to the later treaty do not include all the parties to the
earlier one:

(a) as between States parties to both treaties the same rule applies as in
paragraph 3;

(b) as between a State party to both treaties and a State party to only one of
the treaties, the treaty to which both States are parties governs their mutual rights and
obligations.”

“Article 59

“1. A treaty shall be considered terminated if all the parties to it conclude a
later treaty relating to the same matter and: (a) it appears from the later treaty or is otherwise
established that the parties intended that the matter should be governed by that treaty; or (b)
the provisions of the later treaty are so far incompatible with those of the earlier one that the

two treaties are not capable of being applied at the same time.
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2. The earlier treaty shall be considered as only suspended in operation if it
appears from the later treaty or is otherwise established that such was the intention of the

parties.”
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“1 The rules and procedures of this Understanding shall apply to disputes
brought pursuant to the consultation and dispute settlement provisions of the agreements
listed in Appendix 1 to this Understanding (referred to in this Understanding as the “covered
agreements”). The rules and procedures of this Understanding shall also apply to consultations
and the settlement of disputes between Members concerning their rights and obligations under
the provisions of the Agreement Establishing the World Trade Organization (referred to in this
Understanding as the “WTO Agreement”) and of this Understanding taken in isolation or in

combination with any other covered agreement.
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. Appendix 1: Agreements Covered by the Understanding

(A)  Agreement Establishing the World Trade Organization
(B)  Multilateral Trade Agreements
Annex 1A: Multilateral Agreements on Trade in Goods
Annex 1B: General Agreement on Trade in Services
Annex 1C:  Agreement on Trade-Related Aspects of Intellectual Property Rights
Annex 2:  Understanding on Rules and Procedures Governing the Settlement
of Disputes
(O Plurilateral Trade Agreements
Annex 4:  Agreement on Trade in Civil Aircraft
Agreement on Government Procurement
International Dairy Agreement
International Bovine Meat Agreement
The applicability of this Understanding to the Plurilateral Trade Agreements
shall be subject to the adoption of a decision by the parties to each agreement setting out the
terms for the application of the Understanding to the individual agreement, including any
special or additional rules or procedures for inclusion in Appendix 2, as notified to the DSB.
© Appellate Body Report, Brazil — Desiccated Coconut, p. 13
“The ‘covered agreements’ include the WTO Agreement, the Agreements in
Annexes 1 and 2, as well as any Plurilateral Trade Agreement in Annex 4 where its Committee

of signatories has taken a decision to apply the DSU. In a dispute brought to the DSB, a panel



103

Guatemala - Cement #183AnsanssallafiansanmsinuvaruznssumMAladedoinngs

AYIANTUESEMI NS 17 Y83pannaIn1sneuldinsyiunain (Anti - Dumping) funguaz

o/ [ '
v =1 LY

Yunouves DSU 41 wns1 1.1 989 DSU gniUnyafdduiiieysannisseuunisseiudedinam

viavua WneTueanuanasiaviafiegludadlu Appendix 1 8¢ DSU feilu ilamnunnad

Y]

Anti-Dumping tJuaiunnasiussgegludydsetelu Appendix 1 909 DSU 3ty 113

13U TEIVTEANIMANNLINTT 17 VBIAUANGS Anti - Dumping Feaunsanasinguag

(%
v v LY 4

Junauvad DSU uusuldlunissedudenininle ianisldanusiitaziansanseiud

a . .44 = q' ¢ Y
WW']VFLU&J'W]?'] 17 U83ANURNAN Antl—Dumplng wazAm US - 1916 Act WaQﬂﬂquﬁimﬂlﬂ

v Y a

Tianuiwitlunisiansandenguuisd msunguiavesamznssunstdadedefinnly

'
a .

MIRTAAITOIRANUTTEAAADIAY 1916 Act F9A0AUTUAUIINITUIUNU Y QAUDILINGT

L%

1.1 994 DSU 119156800 Aai AN309909ARTUN91931 1916 Act dlidennassiuunUayeaf

% wa [

ARVERH

Y

L GATT 1994 wagmiumnad Anti - Dumping Badudiiesiiegluiundiunanis
a o . ) = @ 45 a )
Nasanmmulayd Appendix 1 kuwyie DSU 3adulumuinnsy 1.1 Tusagifgnduniunnas
Tanluilsussgegluliyd Appendix 1 983 DSU asdnsgnssaiivglianunsaluiansanta

UYBNIINT AULNTIUNISINIRTaANINIA I UINITUN I3 DSU Taila
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may deal with all the relevant provisions of the covered agreements cited by the parties to the
dispute in one proceeding.”

“ Appellate Body Report, Guatemala — Cement |, para. 64.

® Appellate Body Report, US — 1916 Act, para. 57

“In examining the legal basis for the Panel’s jurisdiction to consider the claims
of inconsistency made in respect of the 1916 Act as such, we begin with Article 1.1 of the DSU,
which states, in relevant part:

The rules and procedures of this Understanding shall apply to disputes brought
pursuant to the consultation and dispute settlement provisions of the agreements listed in
Appendix 1 to this Understanding (referred to in this Understanding as the “covered
agreements”), (emphasis added).

For the DSU to apply to claims that the 1916 Act as such is inconsistent with
Article VI of the GATT 1994 and the Anti-Dumping Agreement, a legal basis to bring the claims
must be found in the GATT 1994 and the Anti-Dumping Agreement, respectively. “
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“ Appellate Body Report, India — Patents (US), para. 29

Panel Report, India — Patents (EC), footnote 96

47 Appellate Body Report, EC — Poultry, para. 79

“In our view, it is not necessary to have recourse to either Article 59.1 or Article
30.3 of the Vienna Convention, because the text of the WTO Agreement and the legal
arrangements governing the transition from the GATT 1947 to the WTO resolve the issue of the
relationship between Schedule LXXX and the Qilseeds Agreement in this case. Schedule LXXX
is annexed to the Marrakesh Protocol to the General Agreement on Tariffs and Trade 1994 (the
‘Marrakesh Protocol’), and is an integral part of the GATT 1994. As such, it forms part of the
multilateral obligations under the WTO Agreement. The Oilseeds Agreement, in contrast, is a
bilateral agreement negotiated by the European Communities and Brazil under Article XXVIII of
the GATT 1947, as part of the resolution of the dispute in EEC — Oilseeds. As such, the Oilseeds
Agreement is not a ‘covered agreement’ within the meaning of Articles 1 and 2 of the DSU. Nor
is the Oilseeds Agreement part of the multilateral obligations accepted by Brazil and the
European Communities pursuant to the WTO Agreement, which came into effect on 1 January
1995. The Oilseeds Agreement is not cited in any Annex to the WTO Agreement. Although the
provisions of certain legal instruments that entered into force under the GATT 1947 were made
part of the GATT 1994 pursuant to the language in Annex 1A incorporating the GATT 1994 into
the WTO Agreement, the Oilseeds Agreement is not one of those legal instruments.”

48 Panel Report, EC — Commercial Vessels, para. 7.131.
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“ Article 23: Strengthening of the Multilateral System

1.When Members seek the redress of a violation of obligations or other
nullification or impairment of benefits under the covered agreements or an impediment to the
attainment of any objective of the covered agreements, they shall have recourse to, and abide

by, the rules and procedures of this Understanding.

“In Mexico — Taxes on Soft Drinks, the Appellate Body upheld the Panel’s
conclusion that under the DSU, it had no discretion to decline to exercise its jurisdiction in the
case that had been brought before it. In the course of its reasoning, the Appellate Body stated
that “[a] decision by a panel to decline to exercise validly established jurisdiction would seem
to “diminish” the right of a complaining Member to “seek the redress of a violation of

obligations” within the meaning of Article 23 of the DSU”.
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"I US — Shrimp, the Panel stated that “by its very nature, the WTO
Agreement favours a multilateral approach to trade issues”. In that connection, the Panel
stated that” [t] his approach is also expressed in Article 23.1 of the DSU which stresses the
primacy of the multilateral system and rejects unilateralism as a substitute for the procedures
foreseen in that agreement”

* In EC — Bananas Il (United States) (Article 22.6 — EC), the Arbitrators stated
that “the goal of Article 23” is the “multilateral determination” of whether WTO agreements
have been violated and the extent of any nullification or impairment

*2.n such cases, Members shall:

(@) not make a determination to the effect that a violation has occurred, that
benefits have been nullified or impaired or that the attainment of any objective of the covered
agreements has been impeded, except through recourse to dispute settlement in accordance
with the rules and procedures of this Understanding, and shall make any such determination
consistent with the findings contained in the panel or Appellate Body report adopted by the

DSB or an arbitration award rendered under this Understanding;
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> Pauwelyn,J, How to Win a World Trade Organisation Disputed Based on Non

- World Trade Organisation Law?, Questions of Jurisdiction and Merits, page 105

> Marceau and Gonzalez — Calatayud, A, The Relationship Between the Dispute

Settlement Mechanisms of MEAs and those of the WTO, in Karin Wisenius, Conflicts of Norms

and Jurisdictions between the WTO and MEAs, page 27

*The Panel in US — Section 301 Trade Act stated that Article 23.2 is “explicitly
linked to, and has to be read together with and subject to, Article 23.1”.

" The Appellate Body agreed with the Panel. In US — Certain EC Products, the
Appellate Body stated that:

“Article 23.1 of the DSU imposes a general obligation of Members to redress a
violation of obligations or other nullification or impairment of benefits under the covered
agreements only by recourse to the rules and procedures of the DSU, and not through
unilateral action. Subparagraphs (a), (b) and (c) of Article 23.2 articulate specific and clearly-
defined forms of prohibited unilateral action contrary to Article 23.1 of the DSU. There is a close
relationship between the obligations set out in paragraphs 1 and 2 of Article 23. They all
concern the obligation of Members of the WTO not to have recourse to unilateral action. We

therefore consider that, as the request for the establishment of a panel of the European
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Communities included a claim of inconsistency with Article 23, a claim of inconsistency with

Article 23.2(a) is within the Panel’s terms of reference.”
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Wsp US-Section 301 Trade Act

59A]Opellate Body Report, Japan — Alcoholic Beverages I, p. 31.

0 Appellate Body Report, EC — Computer Equipment, para. 82.

“security and predictability” as an object and purpose of the WTO Agreement
generally, stating that “the security and predictability of the reciprocal and mutually
advantageous arrangements directed to the substantial reduction of tariffs and other trade
barriers to trade’ is an object and purpose of the WTO Agreement, generally, as well as of the
GATT 1994.”

61Panel Report, US — Section 301 Trade Act, para. 7.75

“Providing security and predictability to the multilateral trading system is
another central object and purpose of the system which could be instrumental to achieving the
broad objectives of the Preamble. Of all WTO disciplines, the DSU is one of the most important
instruments to protect the security and predictability of the multilateral trading system and
through it that of the market-place and its different operators. DSU provisions must, thus, be
interpreted in the light of this object and purpose and in a manner which would most
effectively enhance it. In this respect we are referring not only to preambular language but also

to positive law provisions in the DSU itself.”
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“The Appellate Body in US — Gasoline stated that the “general rule of
interpretation”, contained in Article 31 of the Vienna Convention had attained the status of
“customary or general international law”:

“The ‘general rule of interpretation” set out above has been relied upon by all
of the participants and third participants, although not always in relation to the same issue. That
general rule of interpretation has attained the status of a rule of customary or general
international law. As such, it forms part of the ‘customary rules of interpretation of public
international law’ which the Appellate Body has been directed, by Article 3(2) of the DSU, to
apply in seeking to clarify the provisions of the General Agreement and the other ‘covered
agreements’ of the Marrakesh Agreement Establishing the World Trade Organization (the "WTO
Agreement). That direction reflects a measure of recognition that the General Agreement is not
to be read in clinical isolation from public international law.”

“In Japan — Alcoholic Beverages II, the Appellate Body confirmed that Article
32 of the Vienna Convention has also attained the status of a rule of “customary or general

international law”:
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“Article 3.2 of the DSU directs the Appellate Body to clarify the provisions of
GATT 1994 and the other “covered agreements” of the WTO Agreement “in accordance with
customary rules of interpretation of public international law”. Following this mandate, in United
States — Standards for Reformulated and Conventional Gasoline, we stressed the need to
achieve such clarification by reference to the fundamental rule of treaty interpretation set out
in Article 31(1) of the Vienna Convention. We stressed there that this general rule of
interpretation “has attained the status of a rule of customary or general international law”.
There can be no doubt that Article 32 of the Vienna Convention, dealing with the role of
supplementary means of interpretation, has also attained the same status.”

65Appella’ce Body Report, Chile — Alcoholic Beverages, para. 79.
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66Korea - Measures Affecting Government Procurement, para 7.96,n 753,
“we can see no basis here for an a contrario implication that rules of

international law other than rules of interpretation do no apply”
*"Article 19: Panel and Appellate Body Recommendations

2. In accordance with paragraph 2 of Article 3, in their findings and
recommendations, the panel and Appellate Body cannot add to or diminish the rights and

obligations provided in the covered agreements.



113
AznssuNTIdadedofininienissyytatendowng 4 Mludszihuniiadliogadaau
- o v o % = . . 68
aunusInglurdnduvetasdnsgnssalluaf Brazil - Desiccated Coconut
waz (2) TOR  WJun13MnuAvaunveddafingy AuAIRnauetedAns
= v 269
guissallumf US-Carbon Steel lalvinanuiiul’

'
wa Y

untayaanaAylunisihuundygRsudnuniansunfnissedutonng

o

=

'
v 0% = v

Uyaililuning 7.1 FelaUgg@lanisseivdeiinmazgnitarsan “luundydgan

AE999” AU Covered Agreement wagluuins 7.2 109 DSU NUYelR lAAgNIIUNT

v Y a

Aadedainivaiunsanaziundynneideslu Covered agreement or agreements
= o a a Y a 270 = % a = =
neousulan1fuiarsandefinmls  Feazgnldilugiuuuivianisiiansanad sauds
Yauwnvein1singuunedunusuldlunisfiansanadlusuian lneUssiauidiAgyves

17051 7.1 1§ A9 YBULIANITHANSUIVDIAENTSUNISINITeTaRnIMazRa1san sy

%

unUyalAnneg vesnunnasilneatesly Covered Agreement TngfiansaundauseiA UL

o

ad vy =1 ] Y v & a Aa 1a = ¢ ° v
?’\I@Vlﬂdi@QEJﬂGUUﬂa']'JB']Q PNUU ‘Vnﬂllﬂim‘ﬂ@WW'W]N?’TJWmﬂiﬁaﬂﬂWQSﬂWWUW‘sﬂaUL?JGWI‘U']‘VVU@Q

AMENTIUNITINITYT RN NI WANAUAINAA1UAT ARNINIEHDIANAINIMUA TOR U84

Y

“The Appellate Body in Brazil — Desiccated Coconut explained the
importance of the terms of reference in the following terms:

“A panel’s terms of reference are important for two reasons. First, terms of
reference fulfil an important due process objective — they give the parties and third parties
sufficient information concerning the claims at issue in the dispute in order to allow them an
opportunity to respond to the complainant’s case. Second, they establish the jurisdiction of the
panel by defining the precise claims at issue in the dispute.”

*In US — Carbon Steel, the Appellate Body emphasized that the terms of
reference “define the scope of the dispute”

" Article 7: Terms of Reference of Panels

1. Panels shall have the following terms of reference unless the parties to the
dispute agree otherwise within 20 days from the establishment of the panel:

“To examine, in the light of the relevant provisions in (name of the covered
agreement(s) cited by the parties to the dispute), the matter referred to the DSB by (name of
party) in document .. and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in that/those agreement(s).”

2. Panels shall address the relevant provisions in any covered agreement or

agreements cited by the parties to the dispute.
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(1)  Covered agreement or agreements
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"The Panel in EC and certain member States — Large Civil Aircraft also
considered the meaning of the expression “covered agreement or agreements” in Article 7.2:

“[ITt is clear to us that the word “agreements” in Article 7.2, which is joined to
the words “covered agreement” that immediately precede it by the conjunction “or”, refers to

the plural of a “covered agreement”.
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Therefore, it should not, as the European Communities suggests, be
understood as referring to international agreements that are not WTO covered agreements. As
we have already noted in our preliminary ruling, Article 7.2 does not give us jurisdiction to
determine the rights and obligations of the parties under non-covered agreements for the
purpose of the recommendations or rulings envisaged under Article 11 of the DSU. Such
recommendations or rulings must relate to the parties’ rights and obligations under the WTO
covered agreements, not the rights and obligations of parties under international agreements
that are not WTO covered agreements.”

" In EC — Hormones (US) (Article 22.6 — EC), the Arbitrators stated that:

“The autonomous quota rights claimed by the US — irrespective of their legal
status and consistency with WTO rules — are not rights under any of the WTO agreements
covered by the DSU. The rights thus alleged are derived from bilateral agreements that cannot

be properly enforced on their own in WTO dispute settlement.”

"In Argentina — Footwear (EC), Argentina had claimed that the Panel had
violated Article 7.2 of the DSU and exceeded its terms of reference, because it had relied on
alleged violations of Article 3 of the Agreement on Safeguards even though the request for the
establishment of a Panel only alleged violations of Articles 2 and 4 of the Agreement on

Safeguards.” In this case, the Appellate Body did not consider that the Panel was wrong to rule
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on Article 3 of the Agreement on Safeguards and stated that it “failled] to see how any panel
could be expected to make an ‘objective assessment of the matter’, as required by Article 11
of the DSU, if it could only refer in its reasoning to the specific provisions cited by the parties in

their claims”:

“We note that the very terms of Article 4.2(c) of the Agreement on Safeguards
expressly incorporate the provisions of Article 3. Thus, we find it difficult to see how a panel
could examine whether a Member had complied with Article 4.2(c) without also referring to the
provisions of Article 3 of the Agreement on Safeguards. More particularly, given the express
language of Article 4.2(c), we do not see how a panel could ignore the publication requirement
set out in Article 3.1 when examining the publication requirement in Article 4.2(c) of the
Agreement on Safeguards. And, generally, we fail to see how the Panel could have interpreted
the requirements of Article 4.2(c) without taking into account in some way the provisions of
Article 3. What is more, we fail to see how any panel could be expected to make an ‘objective
assessment of the matter’, as required by Article 11 of the DSU, if it could only refer in its

reasoning to the specific provisions cited by the parties in their claims.”
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74 Chapter 20,

“disputes regarding any matter arising under both this Agreement and the
General Agreement on Tariffs and Trade, any agreement negotiated there under, or any
successor agreement..may be settled in either forum at the discretion of the complaining

Party.”
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' Appellate Body report on EC — Hormones, paras 123 - 124,

“The status of the precautionary principle in international law continues to be
the subject of debate among academics, law practitioners, regulators and judges. The
precautionary principle is regarded by some as having crystallized into a general principle of
customary international environmental law. Whether it has been widely accepted by Members
as a principle of general or customary international law appears less than clear. We consider,
however, that it is unnecessary, and probably imprudent, for the Appellate Body in this appeal
to take a position on this important, but abstract, question. We note that the Panel itself did
not make any definitive finding with regard to the status of the precautionary principle in
international law and that the precautionary principle, at least outside the field of international
environmental law, still awaits authoritative formulation.

It appears to us important, nevertheless, to note some aspects of the
relationship of the precautionary principle to the SPS Agreement. First, the principle has not
been written into the SPS Agreement as a ground for justifying SPS measures that are otherwise
inconsistent with the obligations of Members set out in particular provisions of that Agreement.
Secondly, the precautionary principle indeed finds reflection in Article 5.7 of the SPS
Agreement. We agree, at the same time, with the European Communities, that there is no need
to assume that Article 5.7 exhausts the relevance of a precautionary principle. It is reflected
also in the sixth paragraph of the preamble and in Article 3.3. These explicitly recognize the
risht of Members to establish their own appropriate level of sanitary protection, which level
may be higher (i.e., more cautious) than that implied in existing international standards,
guidelines and recommendations. Thirdly, a panel charged with determining, for instance,
whether “sufficient scientific evidence” exists to warrant the maintenance by a Member of a
particular SPS measure may, of course, and should, bear in mind that responsible,
representative governments commonly act from perspectives of prudence and precaution
where risks of irreversible, e.g. life-terminating, damage to human health are concerned. Lastly,
however, the precautionary principle does not, by itself, and without a clear textual directive to
that effect, relieve a panel from the duty of applying the normal (i.e. customary international

law) principles of treaty interpretation in reading the provisions of the SPS Agreement.”
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