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The payment system is the important fundamental infrastructure because
every financial transaction in the step of payment and settlement, they all conduct
via payment systems. However, the payment system regulations in Thailand have no
explicit legal protection of settlement finality and the insolvency law does not define
the time of the commencement of insolvency proceedings, causing payment
transferring probably was considered to be void in the event a financial institution
becomes insolvent. Hence, the Ministry of Finance and the relating departments
have been working together to draft the payment systems bill for solving this
problem. Nevertheless, the Court of Justice gives an opinion that this bill may be a

channel for the legal avoidance.

This thesis aims to study and analyze the existing regulation of payment
systems and insolvency law in Thailand to understand the problems, and to amend
these regulations to be more suitable. Moreover, it shall study the way to protect
payment system bill from becoming a channel for legal avoidance by comparing with

an international standards, US. regulations and EU regulations.

The results revealed that the payment regulations and insolvency law of
Thailand have some points that not comply with the international standard. The
researcher therefore presents the ideas to amend the payment bill for supporting the
finality of electronic funds transfer especially when the participant in the payment
system is on insolvency proceedings and the provision to deal with in case of

fraudulent transfers via payment systems.
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2.2.2.1 55UV SW.LF.T.

J2UUNIB1528U SW.ILF.T (Sodety for Worldwide InterBank  Financial
Telecommunication) L uLASeU18BLanNIaindNsuAIsnidvgyalanann 15 Uszmasiuiy
WAL TULNDIYDINIIUNITAAFDFD AT AL EITBANUNTTITLRUANNUSENATENINNU
szUU SW.LFT. Suduldauasedud a.a. 1977 waznatsuidutesmienisdeanswaznisiou
Hunedannsetndnlasunnudeutaraiutdaiuainsuinisilaninduyeaniand
Anuvaendglusedunnsgiuaing TN sFURUUNIATIIUNANTBAINNITTITHRUNNY
a & A fal v ) % Yo a ) v a =
didnnsetindilaunsgiu ansausuldanuldtussuumalulagaueraiovesyliusnis 8n

@

afalivinisnrainvanssessun1suuRaunginaeiianiiunisiudesdeufufiny wu

569

nInTIvEUTIETounnatiieItesiumddoudunisdidnnselindfiu Sanction Lists any
WIATFIUNAEITRINIINITAITENIUTEINAL o Ui UN1 181 YYINTIUNIINTTLIU
nstasfiunazysuUsunIsHentulagn1sAefA U TATUAYUNINNITRULANITA B8N153Y
v 18
Dudiu
3 ndoyaluy websitenudnlud a.a. 2014 AFr1urugldusnisseuy

SW.LET. 9117u110031 10,800 578 Tua1wuunnngn 200 Usend kaziidaminuniseisy

(%
= 1

a a a a v v v 19
N‘H‘W'N@LﬁﬂmﬁaUﬂéLﬂﬂsUUlI']ﬂﬂ'J"l 5.6 WUAIUYBRAINY

2.3 Anudseluszuuns 95U

4{' a a Y] o A O oao a o o A
Lll@WlﬂIUIaUﬁ']iaumﬂﬁllﬂqiwwuqﬂﬂsﬂﬂsﬂUWUﬂﬁqiﬂﬁ] Uﬂaﬂwu WAL UTEVIVUATILTDY

m19) innulindlalunisldssuumsdrseRuhgsnssuninistueinge lnediloutdudiuau

[y

yargeanfinisludadnnintsiuialan Ussiiunilanndisanumiuguanienii sauidl

° SWIFT, "Swift History," [Online] Accessed: 13 February 2015. Available from: https://www.swift.com/about-
us/history
* Ibid.



22

nihlunisguaszuunstiseiudesdlienasn Ao 1Teerudssaridnisdesiulaly

ANULFLLAATY

ANAEES vneds wnnisalauliwiueunienaindu Wennsenuiugawsizuns
YIUNFIUNRETIIEneAnAUdsela WeliarsandassuunstiseRunnedes
fuszuuaudiannsedndninisWauiegslinands wazaundnluszuundannuvainwaiey

lnglamgliledin1sigsnssunslouliuseninelsena 1UaNINIININEIT0I VNS

'
a

YDIIEUUNSTIRUABIVRT WILINTUUSZNeuAUngunael nguuneildifugualiuanei
fumudnuaizn1siiuguavesuiazyseme ihludnisiingauszsueimniivanisalainy

laudusulag wnsenugenausaifanadsnaszuunisdiseula

AMULASIIUSZUUNISTSERUT LD Taniann1stiszRulidsaasadu auasu

=1 [ a A a d’{ [ 1 <
N3¥UIUNT IN512HgUaTIANnTnYIng NanTenuanAudemeiiindueiainyadidy
NUIURUNANTUADITUNTEUALEIINTENUABAIT BT TTUUN ST SEIRUYBIEIN TN DY

= IS

16wy mMsfiswiansgdlaudsidinistssRuianainvsedntn Feasialddnglunislou
a Y] A o a A & a Y ° a o v ' v

HUNAUNS DL UNRUANTINT9B1LANABNL TSN ABIUNUIANAIUIUTINAE hazAldaeTu
nsAfiun1saus 8n (Replacement Cost) wse oratdunsdifisunarsuanenisliladsudise
a - Pxy) | Y ° Y a o a | a . . = I3 aa
Junselasuldasudiuyilmfndruiutudiuiionn (Principal  Loss) %58 813t0unseald

a < A a ‘g a o 1 =l a % [ a < o
AuRananalag Anuiindy d9uiuyagwtaneidesivauBnlussuududuauuin

Fadlonsznuisenuiiupswesantunisduniafaziisdedeadugnlgtsanidunistiudug

o a . . { 20
wawlaesnmlagsInVeeIEUUN1SU52RY (Systemic Risk) loluiian

2.3.1 AnadesfuURURN"S (Operational Risks)

AMULERTUUJURNS (Operational  Risk)  tdumdnuideefiiniuain

AuRanaIatunsuuRnis vsedunasinanulimesmelunswensildlunisufiRnu

20 | " a o a <.
suIANswalsEmAlng, "anudsaluseuunistnsedy [paula].



23

& ¢ v Yy & d ¢ @Y o &
a1aumanisalnigueniliaiuisantuaulanieiduingnisalainaiglunle dndu
ANudanlenainuniign lngdnvauzumaundemeannisuifauizaenndesiu
ANudvedlania anmwIndeudeluingasizu1s i udinviinanude ety ue

< =] = [ v @A ) v Y a vua Y a o
‘Vi']ﬂLUUL‘WEJ\‘I?]’J'WLﬁEJM']EJLaﬂuaEJﬂﬂﬁlL‘U‘LJI’G]ﬂ’]ﬂiuﬂ”l'i‘l/\l%m']@JUQUWWUIML?]@WJ’]WUWUWEUJLU

;7

nsunledgmilusestug wavarunsofnsuisdesduilminainuianainvieisvingn

£
=

Waizune wisluliAnauianaingidn eg19lsfnnu mnduanuidsniedisiinduaszil
Paed 8 lASUNANTENUKALANULALNIOTUIN LU 15097 A87U9NUTLUUNISTISEIU

wgnuiiuguansednsniintfilunisguanisiauiuaiudstl uazannisdeatu

I
Y

armvaiievdngasizuisasasiuanudesdlvilonaintuls viall AauLdes

AUUURN1TR 1R VWNIIZRIANTIUY VIAN1TAAUALANINITNANTEVIASITUNAUIR
v 21
fAld

[

Ql' 1% a wva ! Y < v ! 1
AN uUfURNMsausanUsssianeanlalu 3 dnuauyivg Al

1. auianatalun1suuReuvesntinau (Human Error) 1919LAn97n
ANuldsednszds ¥IAAIIUTRUADY 30U INAIINT AUAINITAlY

NSANTUNITLTDIUUS)

2. M391n1591339 (Fraud) MieaLAnanianuinasavesntnaunigluedns
= M v an - ] ¢ Awva Y A

wIayAnaN1euanile 1agisnis fe lduselevtianmsujianinivesmu

weg1uvlunsdensiianansardifeeyaninudy Jeyaldialame

= v a4 & o € ¥ a ! = a
Vﬁ@LLm%%@HaIUﬁ%UULW@LEJQQWU'JEJﬂigifJGUUELWLﬂﬂLLﬂG]‘ULEN FJIUOINTIIN

=

UARaNIgUaNe19N1TNaTalagn1siteyalignuasuuuasdngssuy

Y Y Y

[
a = [

n1391523uild dred19n15993aTiintuiussuunisdissiiu

nsaftayatasunazdiidnisloutudinaniludsuinsvaienis

v IS Y 1

= o a v a = 2 A o A v
w30 N19vn1syasadnlululadvesgnaluiiasidniiastesiiording

Y Y

v A 1 4
IRUDY LUUAY

21

911 289.



24

(%

3. windntemnaunaia (Technical Failure) 813inIINANTATDIVES
aunsal w3 welladsnismanaluladasaumainlymi 1w ade
d0d15 SzUUABNRLRDS Software  waw Facility 1149 Fomndu
AnudnveslussAuuusieavilinisteu-SuRulouliaiunsadiiiung
1o AelviiAnAandssdnwargnle (Systemic Risk) fegranudndos
yamaiafianunsaiietuld Wy nisianzdeyaves Hacker, fogs5uvnA,

o v v 22
ﬂi&LﬁlWﬂW@"U@\‘i L‘fJuGlu

wena i mniiasanANUEs Ul URN SR TeiusEUUNSTISEIRULAD

v a a a o4 A a X a a v Y] . .
ndaadsdnviianieliinduniuu Ao anuidesiiuaiulaende (Security  Risk)
wszszuvnumalulagasaumantdlunisufiinuvessuinsazidiufeidesiude ya
Uaydanan deyaiiusazsuiasdearsiusiudannsnisiunisinwaiiulaeniedeya
Y a @ a va ) o & v Y A 1 a s & 1 Y 23 o &
wiany 8nvislun1suiRnuuistuneudndudeddiasetiedumesidn e~ faty
nsAuATeIANUYaanievesssuumalulagasaumanld lnsianizseuunsinseRuiedl
ANNAIAYNIN FeswimsuanewisindansiuanudssUssinnillaeumauyssanndiuu
unmaLiiad19uTENatgueniaunsaeeniuulazau sruuliduinsn1sinen
muvaende annsadesiunisgniangdeyanieneniuszuulag Hacker uaznisiindym

TATDINNE VBITTUUIU Nagdinasion1saiunsuienaliiinmudenelazausuln

VNANMUBKASUIATTLA

22 ' " ) ° a <.
surANswalsEmAlng, "anudsaluseuunistisedy [paula].
23 X . . . . .
Bank for international settlements, "Risk Management for Electronic Banking and Electronic Money

Activities," [Online] Accessed: 12 December 2014. Available from: http://www.bis.org/publ/bcbs35.pdf



25

2.3.2 AnadeefunnsT1sEaa (Settlement Risk)

ANUABRIUNTTTI5EAA (Settlement  Risk)  tluaudsslugisianfifle

sunsgaleuladimdlouiuludsuimstaeniudy uageglusenineseranisdise Ny

(% [
a o [y

TdSaasadu dnnuluszuunistrisenawuugndduiu anudemeasintudlosuiasly
o dy U =) o o a A 1% Vo 14 IS
aunsatiseninuniseyniuvsenuAdnisteulungnAnuladalila Ingeatianveun

a ! 0:1 . . 1e . = d‘ d‘ a d‘
NN IRUVINEANNARRITIATTY (Liquidity Risk @ MHN88e AULELINAAIINAITT
1 o d’JQ v d‘ = o = ! 1
surAslaunsadIsenldununiseyniuiliefaminue taedannguiainitliaiunse
Wagudunsndidutuanls wioliauisadanidunudisesliiiivsnes Fedamansznuse
elduariunemuvessuinsiig agalsinu Wenunuingadinaneivsdisenillaly
248 & = & 0 9 ¥ a o a Y | .
auAn” 9l AnudssUssianilanansavinbiinaudeannsenuiudugnld (Systemic
Risk) 1 lagtanizidlefiuintulunaunnainlafiamsevinaninaaedluding1 wsedle

o ca a a ' a i i 25 =
i’W’]TVﬁ‘Wﬂﬁumﬂqilﬁ‘]aEJULLUaQIU@En\‘ﬁ’JWL%jﬁi@ﬁﬂ@%lﬂﬁﬂ']'ﬂgm’]@a.ﬂ'ﬁ/\lﬂa@ﬂ ) N30 UL

[
a = [y o

n5RudUa (Credit Risk @ vanefia AuEssR LAY MANTUAUNAN LI oY LYeY

%4

suiAshanasdulianmnunannsnldlasuiissAuduiunlignAvsesuiasaudeu wie

Y

(%
a = [y

lnFudrsgAndiiunifmuanuinnasiull degrennudeiiududeiintuiussuy
n3t15eRu lun n1snsuAsdsuRudldlasugssnilfuduauainsunIsadn uinuses
FszRulinngnaneu Fenevasenslilasutuindiseninuivuaaiazdudeanay

a ° i Y v 26 & a % ° a X '
EJQJJLaEJNUV]GU'ﬁgLLﬂQﬂﬂ']‘l‘ULLa'J ) 19U M']ﬂﬂfl']NLaEJﬂﬂ']Uﬂ'ﬁsﬂqﬁgﬂaLﬂﬂsUu IM?WIUQQGLWGU?J\T

FPUUNISIY gouanusodmansenunszageentuidugnly

2.3.3 m’mL?iaaé'ﬁuﬂgsmﬁauuazﬂg‘mma (Compliance and Legal Risk)

Audssungszideousaznguune (Compliance and Legal Risk) 1u

s A a = o A o A | a wa ¢ al
AINULAYINDIALNAAITULAYRIYAUTUIAT Lll@llﬂ']ﬁﬂxl"lﬁwlu‘lllﬂQ‘U@@"I@Jﬂawmﬁlﬂ ﬂ{]Lﬂm‘WVﬂﬁmu

24 ' a ° [YRY)
A3y Yeyaues, Allansdiunissuias dmsutinnissuansive, v 282.

» Bank for international settlements, "Principle for Financial Market Infrastructure,” [Online] Accessed: 22
December 2015. Available from: http://www.bis.org/cpmi/publ/d101a.pdf

26 ' a °o W w
JEY Yyduay, @fl’e]ﬂ'ﬁN‘UﬂWiﬁ‘L!’]ﬂ?i duSutinmssuiasing, v 283.




26

N13MfugLa 138 19innEANUMARNEIMINTU TR ong el eeitAg Tl

[y

ITaRtagl

QJQQ‘
1l

Anuliaennaasiu sauvsluaniunsaifinguaneg ngunue ngszideu 3540
aualusasla Galddianudaunsediliiiunismaaeunddesiuu]in audsi

ngsvidoukazngrunetl e1admalisuiA1sienuInsnIsatnyanheuiiugua 1wy

v v

gnilSeudisuusy, lasuunadnemeeny, dyaliinatediuld viodeudetodss Ju

v 27T o ! QAI 14 = a a d’g v o a 1
AU AIBYWANULFIIATUNH TCLUYULASNHNUIENBIILNNYUNUISUUNITYITEINU LYY

[y

nguuie ngsvideunldmiuguassuunisdnseliuvesusiasUseinaldmilouiunsoly

gonnansnu Mlideiindeinmiuazilunseinlunisudletdymuaznnsteduld w3e

LY

nsnuszmaaudnuilsdslufiun gy aRniinaniangruiesessuuatuseulunszuiunisiou

Rusgninesuiais vlingvuneg nunagivesussivaaindnuug Liflunsgiundaauly

(%
a o

nsundeym Fauenanagnsenuiusuinsgnsiinsaetandd fionansenudenalsslevy

[

YBIgNAIYIY UagTIndansildyamenstuanedyydigladienindruiieitearse

danasion1suJuintnvesseuunisdissRunlignaevililiaunsadeduldla viean
AUE1E I UATZUIUATTIAUNSNIAUN19N1918U (Finandal Asset) B39n15523UNTANTLATS

AUNSNEU (Freezing) vosaun@ntuseuunstiseidu fanu Tun1svigsnssuseninalsema

Y YY)

Adyandindnisenasiuluseangvune ngunaeinaglddaduiudygwasnindaunineites

v v

funshgsnssuliegneldviduvesnguunefiluninsgiuieniu ieanainudssludu

v
YU v v

v = a X o 28 = ~a =
ngve ninsndedlddsiu Norafinduniends wenanil Sasaufensalingvingises
Y Y e o A P 1w v |
wilslivdnmsdadunguane ngunaeidnisemiuiloninidinuisuaiinaiuaig Wy nguangy
¢ o (% o a o (% o a A o P I
ngnaeiigIfusruUN st sERudngUsrasalunsaniiunisiieSnunligsaissnnves
sruunstseRu Wanunsadndululaegnesuiu wasneneudesiudlvdivanisallaun

TauIanserinlinisaiuauvesruun1sinseludemenvedn luraeinguuieises

[

auazaneinguszasdlunisandunisifieiusiusiunindsngg vesgnuiluaziinlines

nindduvesgnuiliyadiasaniieaslaiminddundnasstrseniliiundmidnvaiela

Y

pgaaNeNA Wiflguiu dalu mngnuiliiaiseniliduvseaugniusulaiiaduluszuy

" Ibid.

% Bank for international settlements, "Principle for Financial Market Infrastructure.”



27

N139758RY NYrInLaEngNaeINneItesiUTELUNSTsERUgRNAR IR lYiN 5T SENdl

munszrniuansaaniunsile wedliiAsnansenuivauBnluszuunsdisetiuay

=

Faflpnudeainenainnanssnunszatgeaniiduraning sgndlsinulundyuvesnguune

auazarendufesiaulvinistisnildununiseniudinanaisvgavednasnou nsie

[
£a S

gruralunisdanisnsnddunieg vesanuiinatennuveudiimidnauiingning Famn

Y

(%
o YY) ¥ 1o 1%

anuildainiserniuivyanalandesiinistrsenilauliuniy 1l9midaiunsauuaniaii

9

Fuavesudisenilaniends

v o 2k
AlRg1mMANISAITILANYY

Tul a.A. 1975 Ana HOUSE OF LORDS vesUseinedingulasindunad British
Eagle International Airlines Ltd., V Compagnie Nationale Air France I@sﬂsmgéﬁmﬁaﬁq
71 TanA (British Eagle International Airlines Ltd.) 41tay (Compagnie Nationale Air

France) wazanen1sdusinge lavhanusnadlunisussananailusonans lnaivuali IATA

& v Y J [y

(The International Air Transport Association) tJudaunulunisintaydsznineiu Insdde

muualianen1siugvuas (The Carrying Party) Inthiudsdayaieiunisiiuinisvesny

L | a

W uinUayduazaien1siugeands (The Issuing Party) v351UNNAUABULNEUNLN
Uszananalusengyd uazindaiuszninasnisiuwioun definmindudielandanidu

yAraaLarate M ninauivinensndidnunisunalunisdnnismsndduvedand way

¥ < a a

Usnglaiiaataiuiuiduaglasuuimsnnlandiiundtyariauliusnisnouunuy 3ad

o il
Y o v a A v A o

AM5ePAUADITSERUAIUA AR NUNU T WaliswnuinUa@uinludnssAuwnlann

o o

1 ¥

ae19lsAnu Lﬁ]’ﬂwﬁfﬂmuﬁﬁﬂﬁw%’wsjt,ﬁmwamﬂmé’ménhjﬁmmQﬂﬁumﬁqﬁ'}wﬁmm

2
% 6 C%

vingnind suduyrranieuen dlvadnyan deliu landdsaunsaldansiessedidae

=)

o dy d' 4 1 (v fa Y o = Y Y < dyl o Y]
Frseniiiousslovikinoansngduls dasalawdaluussAuiInmINUANaIuaIR LN URN

[
IS v =

UgTiludennassandusenineaundnuasiunuinigd Gesdonnasiunavyniuds

Y

LINTNURTNENSNITMI U@L ANTWNULINANIY ALY T1LATIAITUNUNNNEIT 128U



28

'
Y

AINEOARUNFNUANT Y TALTUNITANNAVAUNTIZNINEIUNTITTY LarAIRABINEINITY

& a Ao v o A Y & I v Ay ° a P 29
RUATULNUANUVAILNUANUEY UL ILNIUU Iﬂﬂlﬂﬂ%u’]m@aﬂeﬁqﬁgLQ“Iﬂ;%LLﬂI"ﬂV]ﬁI@EW]ﬁQ

v a 1Y

f1a HOUSE OF LORDS ladimsnduindennaslunisinnavauninaienie
(Multi — lateral Netting) wuflnniduluay wszieindumsliuSsudmilselasenis

30 o < [ YY) [ . v
(Preference)” auLUUNSUAAURAN Parri Passu MMUNRIN8auazany

[ £% (%
= U ¥

ARTMLIATY LINZLNRTUNUVDANAIVNNAVAUNUTENINE19NITVU WHBNWY

¥
¥ =

ANSENNAVAUNIALAATULAINUARI8AFINUTDANAITNNAVUAUNT I USEUUNISTITLIIU T

aundnluszuvazesujiinudennastlumsdnduanndnuazlduinisszuunisdrse i

Y ¥ I

Fanniinadneagindusieadentiiminlunmsiasansenitnisshviaiesamlussuy

) a o a va I3 Y < I3 val v
mw’lizLquﬂ‘umaﬂg‘ummuLﬁmmwm%aﬂgwmaamzma ﬂﬂJﬂ’JW@JLUUVLUVL@V]WWa@’WIM

&y
a <= = A

Wwmdniunguuneduazateduduniiiedy Fedadumnudsduszuunisdisztiuiiens

1 Y a (Y IS) o a A < 1
AeliAanansenuivandntuseuunstseRudulugnly

2.3.4 audssiusasiuaniUaey (Foreign Exchange Risk)

AULEEAIUSRIILanUAEY (Foreign Exchange Risk) tJupinuidesiiiinain
nseaeulinvesdnanUasuresanaduinlilunismigsnssy FufnTusenineuiasvse

SEMINFUIAITAUNSIFUAILAZHNAIAUAIDDN TIAMULFSIVDISUIANSAAD 1ilaTIN155UTD

Y Y

Rupsianalsemelinaivieeanlalinuslunaifiaald Wenanddsuldsnswanasunay

Wasuwasllegrelingatiaguiu siTlmAsnanilsusavianula Qasuinsuinisasle

(%
[y Y

anudrdgiunislestunisvianuuinndt) 8nvs delaldanelunisiiusneduns,

o

? Lwsses asfeudesh, "sruunisthsenauardseundnninslunaiavdnning” Grerfinususyarumsade
AzlRans Pansaluvninendy, 2546), wi 83.

* Alan L Tyree, "Regulating the Payment System - Part 3 - Financial Stability," [Online] Accessed: 6 May 2016.
Available from: http://austlii.edu.au/~alan/payment-reg-3.html#text3



29

AaUseneld (Carry  Cost) WAEAUYUYRITUIAITIUNITUSITANUE LRI MaNUREUT

) ¥ a =) ! 31
ﬂi@Uﬂi@ﬂ@%ﬁlMLﬁu’]gﬂﬂlﬂLﬂﬂﬂ'ﬂllLﬁEJ‘VﬂEJLLﬂﬁ‘IJ']ﬂW?

TunsflveIsEUUNISTITLLU DIIINANULFIITRATIN AULALIATUY FX

[

Settlement  Risk  #LAATWLTBINIAINN1TAINDURUATIAIANANUAUALYIWIAT LAY
AULANATNYBINTOUNIINY NUIBKAZITUUNISTITEIUTRUARzUTEIA Na1aRe 1T

a4 Ada o Sy o~ ) U Y A ] A o -
ANLFSLARIINNTYIgINTTNARRYEiNsEsETIAAUAIeduRT IR sEInA Lieadyai

(%
VN

Judheveldanfunisdnds (aw) Quassinsszme (Sold Currency) Tiund@eseusos
wen wrdslalasunistuduaing@einlasulunsinausewmends@e (Purchased Currency)
ATINTINULarRauaTlannasiuell 91ananladnmudssnudnsuaniUdsuilez
AnTudeinsteredunsinsanaiu utaanlindouiu vilviddyadsveinaiy
a 1% . Yo a | a | v 1 vd v
\dee9u FX Settlement Risk insngldanliunisdesutunsanussmaliung@eluudasly
{ & M Yo ) Y owd 32 8 i 1% . . )
vauedallisunisBuduaniled@e” wenainil mnudeeu Foreign Exchange Risk §alu
=~ A o o o a A & a ! a v
AMULFILYRNLEAUN 515 AaRUATAILo MR U DN15T VL[ UATIANUTENABNG Y

[

' o o 1 = 1% d‘ S g '
ﬁU’]ﬁLLﬁSVUUHQWUﬂWﬂ‘U@JLLaGUENUigL‘V]ﬁGWQS] "i]\‘111/1?1']WiJﬁUFLﬁ]IUWENUL‘Uu@EHQ@ﬂﬂ LIS

%

USinauluilglunmsvigsnssuussinniliinidnuinannuasyanigs satuminiinnudens

2 a & | = D2 a @ |
viIeANURANaIATUNIAle douiiuiliudnsfianansenunseaneiugnly

" Ibid.

32 \ o a .
sUIANSWAUSEANE, "S1891USEUUNNSENSERY 2553 " [oaulan].



30

ArvE1MANITAlINANINITIRUNARTY

Y

T aa. 1974”7 sunansawadnlulsemeeesiy fifidedn Bankhaus Herstatt
IegnUnaslutaeszninegiu mnmsaniduypraduazarenudfivinuivearna lasfisuians
fanandadlddisziiulurivesana US  Dollar Wudddvismanedndonils dldfinnslon
Rupsisinalsemavivesana EURO  wag YEN  eussuun1sdisesuuntmiad (nee
AMULANAIIVRITINIAINITITARAIAvRLAar UTEINA) n1unatseyniulunsingsnTsy
AM3Tev18iuns1AeUssina wasldaunsafinaounisaniiunissenanals Tuvasd
Bankhaus Herstatt Aldanunsasndunisiag erfunsnddurewmulddnselumszidle

v o

nszUIuNsaNazatesuauIy ganduuerraduazatvazgnizivdiuslumsdanisvindau
wazduatuazildsudoluiduredminnuiivinenindvsednlasutounuieaineia

el o ¥ ! Yo 1o & < ! = 1
wnmsalivilisuiaseingg lesuransenuannislidiseniisiuduyamaudemesgd

¥ 34 <4 Y a o O
Us2a184 620 a1uUAaaNs  Banalnaransenulumianans

gl Mldndisnuiiiuguakazsuia1snasvesudazysemeaiin

U % o A a a a 4 | a X v ] v
AMUATENTNESBAAININGAINIINITRY TN AnTuLa 9z danansznulunalan oy

[ 1 I3 = 1 - - o Y a v
dndnduniuidssiuugnle (Systemic  Risk) Minlviiinanuneteulunisimunseuy
n39szRugULuuInlfiEendt ssuu CLS (Continuous Linked System) lagldwdnnisly
A3 luiuLUU Payment — versus — Payment wazlinluszuunstiszsRuiniinnsdiszga
WUU RTGS fie dnaviudl iazs1enis wildiaunlvsuiuumunsauiunsingsnssuaeve
RunsI99Useneaanaliumieg 819 The Australian Dollar, The Canadian Dollar, The

Euro, The Great Britain Pound, The Japanese Yen, The Swiss Franc and the US Dollar

NANMUATEELIATUNS O URUIATANULANANAUANNYINIAT (Time  Zone) UBIhAay

» The Economist, "The Long, Dark Shadow of Herstatt," [Online] Accessed: 24 April 2016. Available from:
http://www.economist.com/node/574236
* s73as ﬂuLﬂ&m%ﬁgj, "EX Settlement Risk : l@fesnnszuunstnseidu’ [oeulat] Whduile 24 wwieu 2559,

wdafian: https://www.bot.or.th/Thai/ResearchAndPublications/DocLib_/article03 07 _09.pdf



31

[
a v

Useina uanan Ganudeyainnisidssuunistisenauuu RTGS Seredasiuaiiudes

Aun13tsEaa (Settlement Risk) lunana Interbank laRanaae

2.3.5 mw@im‘lué’numxgn‘lsﬁ (Systemic Risk)

audedudnuargnls (Systemic Risk) Wummndseiifstuidlosuasmils
lalanunsndrseniisunissynitumuivunsseziag ldhdeaelen wu suiasdang
9191anNAFDsTIATI videenagnmalidfivnnuiliduynanaduarans vioo1atinan
syuuUfianaifndadosirvaesinlildannsadutusenitssuiaisld ssneudy
foraaseiiinszuunistiszRuenaiinsidenlosfunioszuunstissiundsdioafianmie

LAEITBINUTZUUNITINTLRUDUNT DL UIU NN BIVDI L UA A UAURUSVDINITTITLR UNS

Y

[ [

IINAAIALTULAEARIAYY 19U N1991153n 5500813 UAUTENI195UIANS (Interbank
Transaction) wagluiudgifiusuiasadnaieladenimsensassheiinisenniuiines

1 [ o/

FrszRuAmannsngiwnussnuannsndlunainyu WWudu Ineianuduasauduius

' o
a Y oa ¥ a a v &

aanandniiingttedudnuardudeutasvainvatgunnnitnsalauyd dnviadumnnisali

Y 9

[
=

AN1150NATULARADANITUAILAINTTUNIINTRUNTNSALTUNNS Dliieaatlananis
MUY MNTANUTATDINTBANULALMBLAAT UL LAY IF INANTENURABSUIAISAUITAT
Usraudaymingdu mnusddanalisuiasdulussuulilanunsadiseniauniseuniuves
auLeuluaiy naliAnNanIENUARTzUUNITT152R U TU90A9 919570 0998ALI U
oA Y] ~ ) ~ a a A o
SYUU NTENUABTaLEDT AUiplulusaennuUasnnewasiussansnnwkasAnuianaved
A15715UTUNINETULALANUSENARDSEUUNNSINTLRUY UBNINNUIUNTUS1ULITIDNVEANAND

AMUAUEIULUARIANITRY NIENUABLANLTAINVBITLUUNITTITERULAL TEUULATEFNAVES

Useina

o X = @ 1 [ = a [ £
vall AdesludnuazgnleiolduaudeaisuIA1INAILaLaIANTEALA
sruuNstseRulinuaulanIniga semnAntuasasiinnudereinueuiag

(2MENEN



32

A79E1UUANTAIINANINITRUNARTY

Ingan13al Subprime YaIUIZWMAANIFOLNZNT

v |
s o

duillosnndnsnsudesFuieliungnuiinaninegi (Subprime Lending) iy

vy A P a A a = wa ey ™ A
a1unsanduiuunduIunuitddesdurelasund wszdiuseiinisiuldanevieniu
nswAsIsikalifinuaunsatunistiseautugnieluiivue Wulalueg19simsa
v a =3 O N o o = =3 & v ! a
wswandunmsiudanuigemnisiwailslaensseniiuaenideludnsigniini
Pngnuiinguiivszneuiuitnsudesduldenegordenan tunsiuaunsneenviensas
wiliiedndunivassdwdeld (Sendinsiarsuninddunsndilundndseiu wie
Collateralized Debt Obligation : CDO) Tutraiafinaduiaanuienlunisiingans
il Subprime lUrgwnan1tun1s{udukagna a1 newavthRuilaunUdesluiugg

S oa & A & va A A A @ Y
AUAINALALTUS o8 wanIINTnTIiEAULeLieagofBUIIUTELANAINN TV 18BN

d’l v ] | L o Y YV 1 % 1 1

AoniUenaannszesiaInsNgu2yla (Balloon Mortgages) vinlvigilungusanailyiaiunsa

o =1 v o a < A a o = a a v ! v LY 1
Frszpenilelanuinuaial adunilideduinumena F3nganananilavengiiegng
Hasuazgnawluimansgosniandymninandmwansznulaensenoaaiiun1skug

Uaegduide Subprime  inasnnaglunnzuianuasiioduuSinasmima lagianigain

591MA5181593 Subprime 10U Underlying Asset danalwaantunisiiulisendassduiie

[ (%
Y

Ny 8nlagsivedwnsuninduazanamnssuiingidesedluanisidounsy 1eewn
SIABFINITUNTNITTIAIA189081911N mm’mmﬁmmLﬁwwﬁwm%qmmaﬁiaizUU

a o a ' Y a Y 4 a o 35
\As¥gnalaeTINvesEnsgasnkaziolminm LIl URInaIn i unlan

YY)

NRN1salTNesU danalianidunisdulvgdudu 4 veslanegne Lehman
Brother fasUsenirauavargluiuil 15 fuegigy 2551 seunluiun 15-17 fugigu 2551

patanannsnglan (Srunanatanannsnglne) USusianadsosay 4-5 Aalu wazAd

” 03, WAty gassanasal, "Ingenisal Subprime vesaniy waznansznuseUszmalng” feeulard] ihdude 8
FunnAu 2558, uviasdiun:
http://www.fpo.go.th/FPO/index2.php?mod=Content&file=contentview&contentlD=CNT0003031&categorylD=
CAT0000146



33

ANRUKIUBER IR TuveNan nadeanilaneglun1izanaied 19umse (Credit

Crunch) dnysdsnalitansinaniles LIBOR (8m51nantdevadnans London Interbank Offer

[ (%
= I

Rate) USusgetusesay 2-3 angluiuifen wenanil Jgymidainandgnaludaadu
n3dudug 017 AIG 6?5&Lﬂuu%ﬁwUszﬁ'wummimgﬁqmsuaaaw%’gaLzﬁm fifimnudsainges
fuazans (swimsnavesanigeminfendrdieimdelnunistendnning AIG fevay 89
dield AIG Sansdnwaninadeslidissaninnisaiinuingdluld Linsenuludsanty
M93u3Y egslsfny andunisiiuruialngdnvaieuits 819 Morgan  Stanley uas
Goldman Sachs ﬁﬂizauﬂ@mmamiﬁuLﬂiuﬁ’uﬁlummsﬁamﬁumsLGuﬂgaaaaﬁwa”a%L'ﬂ'im

Y 9 a 14 36
ﬂ’J‘Ui’JEJﬂUﬁO’]UUﬂWiLQusUU']ﬂIMQJIEJu

a L$:4 o v
Ingansaldugnie vasussnalng

v

FulosannuruiauasusikasdinuuisyAatun 6 Afluleusdaaiy
mMadaeEnnstuuasnsldsnnuanidsunuunzniifu fe ynAnfuumiuiuneaans
LuUAsil (25 U = 1 aeaans) lildiimnudsssesdasuaniudou uagn1sditu
melutsemedfunuiigesniinisfaindadssmea Enmnendoiufnelulssmegeni
seUsEna) Ko Ungsta dnawmu sudaantunstululssmalnedsiulumuvasiunu
nesUsza auvililud we. 2539 UssalnedudausisUsanateneliussaion

37 = ' a o v a @ a b = a =
50.14% IﬂEJV]U’Nﬂ@lIﬁﬁﬂﬂiJﬂ?iQL\‘i‘u%’]ﬂﬁﬂ’]‘U‘Uﬂ’ﬁN‘HLL‘U‘Uiﬁﬂgﬁ‘u LWEJ&I’]@QV!‘IJi‘L!ﬂ%ﬂWiW

PNARBULNUTEEZEY

nwgN1saitneiu ibiniaenvukazaatunsRudinisgRusgrafudnduy
uNN dawabiiAsegiatinnzRuie siadusunady Akduuinvesinediing sUsu

LBAITUA AN INLATEEAY YibiruaRnsatunsulaiuresnianisdseantnglugiaia

36 o w a a ¢ a ' a ¢
drtinulevielasygiaumnna, "uniasieiises Ingm “Lehman Brother” uagkansenusiaiAsugnalng" [poula]
1fadio 8 SwAN 2558, WnRaINN:  http://www.fpo.go.th/FPO/admin/scripts/getpdf. php?id=2148
37 . - v oo v v " o v o= o v A
MBA Magazine, "Ingasugnis infouwuulve” [peulatl] whiluile 10 Sunau 2558, unaaiiun:

http://www.mbamagazine.net/index.php/must-read-3/160-m-m-s-v15-160



34

[y Ly

Wuanas 8nve gusznaunsiiaiuisatiduindiseniiivaadunisdulanuivuaiig,

LAZUINTNITLIBINITAITUIUNDINUUALAMNINAUNT NG YR saa 1 Tun 1T ulne Ll

[

ANNILNAILfanilide (s eduiienline liiinsula:Non-Performing Loan)idug1uauuin

[

Tugrarudlinslaufarduuimvesivelaeinasyusiseid ilisguradnlusesdd

<9

RunudrsesseninUszmalunisuidgvisesuiionsaduum wifdsliannsading®
= v <

16 Sgunadefesusenisassdia1iudsenauduiluriwianfideussinedaiudyeyi

nsiindnganiensiululvedadinisfaluundu wassenlianidunisiulnediseRuiu

(%
v Y [

f9t INUIURUNADIT5EAUTTLARANUTZNARINIT I UILLNTY (TlRaunanaduuniney

anas)

v A a -Qy o 4 a L ! Y v
medymainturiliniagsiadsumlaensnersuanniseanlddnegliiaeas
Ansen1sgsnaflilegsfandneen andiuauuseau vibiAanisinsenudwduduauuin
Usznguannisiiineas vinliiaswgiainnisvein Sguraviasielaainnisiiuane
-dl a é’ oAl 1 Y a I ¥ 1 Qg.Jl ! Y a a a
nansenuindulidiiissnsliianunenseululssmalngintuy wnusdawaliinings
mansRugnauludausemedus luendeu Quwaniseialendeu © AFTA) fegay
Usznalgnunuinisaamuanad 1IN ualanadununduussma Lasinsasateuun
Wy 2 iiandanszualniiuazasisauuvesandemaaveinmsignisiiiidendawms

[

Uszmelny (nilw.) snidndygrdeli

eigaUssinalnedes]luannemu IMF weudlvaniunisal Insgeud s

audeulufineanu IMF ivualunisuanideu

(% '
[ a £%

a a a g o - = Yy I a a
IngAnaNTiuAsell Jyasudunvsemalnedalasunisauuuinindu Ingd
fuge (Tom Yum Kung Crisis) uazasraludausemedue Tuendeudugnly Tneuszne

YY) A Y a ~ ~ 38
nlasunansenuaniiane Useinelng inmald dulnilde

* Ibid.



35

2.3.6 aAnudeslun1saiiugsianilu (General Business Risk)

Audeslun1saiugsianily (General Business Risk) Lluarundesinly
Y94n15U58N0UFINT Nansaiinduldfiuszuunistiselu Falnifeidesduainudedy

AIUNIIANTUNITVRID9ANTTININUY 19U NsHAtRvesauTnlusEUUN1STISE R UNTe 17

Ly

yAradue liin suimsiiintndesiisena, usenuanningnidiunieites vie aundinly
JEUUNIETERUBY AnudssUssianiiagineidesduanudeunssludiunisduluids
n1sefiugsia wu nsiiaundntuszuunistseRulitiseasssuden viansiselives

STUUNMTTTERULUS antlopad WiansatdusuinAudsnis 199aduIuRuaIng?

£%

yinavduslanazuanilsnaziindu f9anuidssnatintudunan1annanuLdeuLde

]
al

FoLd8IU9I5TUUNITTITEIU N1919NagNSNgINaN liine nisliaiuisaudatuld v3e
N1391AUAATUAUTEUUNISTISERUlRense Favnlianunsadnnisiuanudesussunmil

14 a =) % o a (% a a o a 5 39
18 ﬁ@'mLﬂﬂNaﬂﬁ%‘Vl'U‘Wi@‘UWU'J'NﬂWﬁW]L‘L«!‘L«!ﬂ'ﬁﬂﬂﬂ'ﬁiuwx‘iﬁqﬁﬂﬂﬂaﬂﬁgUUﬂ?ﬁsﬁ'ﬁ&ﬂuu‘u

2.4 mMsdrszaavessTuunsdneiRy

2.4.1 NM59158AaLUY Net Settlement

N15915EAaLUU Net Settlement v3e Nstszaawuuinnavauiu ddnuvauy

Y =

Junisfumdteuduliauds a vnafidivue udidmeengniseninasuiasaundniy

Aa A v ! &

dl' o 1 [y o & a | £ o = < e
SEUUieINtsERaTEnINeiu el assendenintnnesinsydn dena (Aadunilluszuu

] | i 1% Yo ° a 40
n3t13zna) waziendndiedn lina (Raidudlasunisdisztu)

Y

ANNANYULNITINNIUN
| = v o a a £ a o 12 ° A o ¥ Y o
nanll asulaidenudssisvuluneundeldiwiaitisenainmualy msenaenriaiu

surAskazglduinisavdsmidaauiduludsuinisduluszvududiwiuuin winiie

wan1salnsuiAsainnlanneglunnizvinaninades liaunsadrseniaiuniseyniu

* Bank for international settlements, "Principle for Financial Market Infrastructure.”

40 a o ' a i3 ° a i a X o o { 1
UY LL‘V]‘U‘UiSLﬂiEQ@, "ﬂ’]’]ﬂJaﬂJyjimﬂJEN?Z'U‘Uﬂ’ﬁGU’WSL\‘iu : ﬁﬂ‘t’ﬂﬂifﬁﬁ\laﬂi%‘Vl‘UﬁLﬂﬂ%u%’]ﬂﬂ’]i'ﬂﬁﬂﬂ’ﬁuuL’m’]ﬁﬁ]u&

RN (@ sinusUSygumtudin Ausdfrans unine dusssud1ans, 2547), win 11.



36

Tunsuasaundnduld Aenavilisuimsdsesuiiseninneglunzuinaninaaeuguiu
Feanmnmsalauil amnsaiaseuaznsznuiudugnlasssuule
Audssliavulionan1stsedudidliadeduiuiiasduiusivanuvinwes

sEnIYRnadsdloutuiunaItisena nafe Buandisenanieainatndednse

[ (%
v @

winlus TenainainudesnBegedu SniedalidofiansanisUSunauazyan1gsnssunas

1Y) = A v v 41
ll”]@ﬁﬂ'?ﬁﬂ@ﬂﬂu@?’]llLaﬂﬂ1u33‘UUV]Lﬂ8TUaﬂﬂfJﬂ

2.4.2 ﬂﬂiﬂ?ﬂszqmwu Real Time Gross Settlement

< ] =

M3915eAALUY Real Time Gross Settlement (RTGS) 1Uun1sdnsenaunuui

' [ '
o [

AdalouRuaziinalasady auusaiiunnlasuads na1dfe Woln1sdaA A9l AT sL UL

Y

| = & val Y A o o Y a v A
ﬁmmmmﬂizmwﬂm "'ZNLIIUE}IiJﬂU'W]GZﬂiS@a i%UUﬁ]%VI’]ﬂWiW@EJ@@LQUIUUQJ/GUSUENﬁuWﬂ'ﬁ

' '
o 1 o

1o o a o a v o Yaa aq Yo o A v
demdauniud wagluiudruntuliiusuiansiildnslasudise Ineliteulvingddeu

@22y

o A a A

noInsadululyIvse lasuduweLiisanenasu UAn1strsenilnuddala n13diseaa
=1 | = 1% ] a a X el' 19 o

[UNILYILANAIULELIAIUAIIY N18198AATU LaBLanIEAIUEEIAIUNITEITEN A
(Settlement Risk) waganudssludnuazanle (Systemic Risk) WasuiAsaundnliaiunse
o ‘:"I vV o 1 ‘&’ L% 12 a d‘d U 1 o

Frsenills ssuunstiseaaull dnldiugsnssunisleutuiniiyargeseninsandu (Large
Value Payment Systems) Lagszuun139132_8unianudiAyog1983ve9Usewmne iy 53U
U (Bank of Thailand Automated High Value Transfer Network : BAHTNET) ¥894
Uszinalve, seuuFedwire Ya9Ussinaansgollsng, s2UU MEPS (MAS Electronic Payment
Systemn) v@sUszinAdenlys LUusu uenaniiuszmelunguanamelsuldfmualiaundn

WaunszuunsiseRulviisukuunstisenauuy RTGS  wagilidmanglviauninveengy

European Monetary Union (EMU) 1@aulgaseuuni1591588utesussinanunuizuy

a1 \ ' o &,
suIANswalsEmAlng, "anudsaluseuunistnsedy [paula].



37

TARGET #uduszuunmsdrsziudmsunsvigsnssudduiusevinauszmanieluannin

= o v 42
glsU wazilinisdisznauuu RTGS Mg

ogslsfinnu dsanimiasugadeauiiininudsunadluagasaniia vl
s Innssvnamsiulg ety dunfisndunalnnsihauvesssuunisiiszga
LUU RTGS agane ilosesiuanuidessuuuulaie florafntulsznaufumaideslesssuy
nstrsvdufureaudasdseng wihandunafislenalunisdiduianssumsnisidusi

a A

TunanRuuazaaianu wiludnudyumiananansafiansantan Wunadannudediinad

v
[y o = <

FuiuszuunstrseRuld uenanil Julluuianuiuaingiininisiuveddaniagsunas
A ) & ! Av vl v @ e o < [y ] a aAa
WeansirseniseningUssma Alaalriuiianudndulunisiauiszuunistisetuid
yargeesUszmaliliszauninubangu (Degree of Flexibility) wazszdumIuLawns
(Degree of resilience) LANTU LB IHAILITATOI5UNTIUADULUAILAZAUAUNIUTD
USHIUANARINSANUANINARDY (Liquidity Demand) #ilkullunazgivdsuulasagng
dunau (Shocks) 7AndulunanRukazaa1nnum1eUsema Iudsnuliasuag1aguuLss

. ! i a & 43
(Severe Disorder) §ULUUANE Noradnduluauan

Tudvesusemalngauiinandreduildinsiaussuuuimun dadu
szuunsthseiudmiumsleuiuyargdliinisdiseaauuy RTGS Tneifngussasdiiiels
JuszuuujiRanumdnsessunisleuiuyaniaseninegn1dun1sdu (Interbank  Funds
Transfer)  uazanAMNIABIineg fio1aiAnluszuunsdiseiiu Tnslanizgsnssuiidesd
nslouduuaziisyRunsinalsemafidan uuandisuesanatiunsdiiunisveaudas
Uszna vilinnstrssgaintulanfoutu fagailiAnanudssiinisdisznaaylaidu
wad13a sruvumuaddldfunisiaununegisdeiileaiiosesiunsinsienisuuy DVP

o

(Delivery — versus - Payment) lun1s@auisnannindsguiaiazsassunisaiunistnse

“ Ibid.

© Sayan Pariwat and Rungsun Hataiseree, "The Evolution of Large — Value Funds Transfer System in Thailand:
Causes, Changes and Challenges," [Online] Accessed: 27 April 2016. Available from:
https://www.bot.or.th/English/PaymentSystems/Publication/PSResearchPaper/WorkingPaper/2004-02-BN-CR-
roy-WP_T.pdf



38

ﬂaiﬁﬁﬂizﬁm%mwmﬁu yirsauifuguadinisiivuauInsnisaieg ieleady
anuidssliandnluszuudesdieUfud i maaiuaninadesnstsziulurieseninetu
NUSZUU ILF (Intra — day Liquidity Facility) @seuniinisialenialwanusednassusune
ndnnindiiumadundnuse fudmiumsttutuuadlfaundnuesssu ILF aansade
Monnamiielfliusiuaiuanadosseniteiuld, nsgeladiusen (Pricing -
Incentive Scheme) lneinuani1sdaiiuesssuiiennislouiuwnnaiulundazyisa,
msgelabiinisdenisinisenisidayadigendunislentuiiussuuumiunun (High

- Value Cheque Migration Agreement), MsiUalanialvuszvrvuanunsaliuinislouku

HUsEUUUMWAlugULUY Third Party Fund Transfers “

& | v = a =

woNANY sUIAITENIUTEALNE S UNUNITNILIToNTEITETUUUINUAYD
Uszinalngligeuleaiussuun1sdisenawuy RTGS v9ielselnaiiesaeiun1sdnsesiu
senIneUsEIne (Cross — border Linkages) lngenafiansantaiunsaldluuimdunislu
analiuiiszuu CLS (Continuous Linked System) saafuliteanadnandesnnudnsuanildeu
a ' . . 1 =3 = d‘
Runs1i19UsEne (Foreign Exchange Settlement Risk) ag1slsAnn Meulalunisienles
FEUUUIMUAAUIEUU CLS UBNIINTEUUILADINNITTITENARUY RTGS w7 tassasnemu
NOVANENNEINUITUUNITTITLRUVBIUTZINAULS AoliunUyaAsodsundnnis Payment
Finality aegedntausie Felagiulssimalnelingrunaieltunannisaenanliddaau 39

Tvdslsianunsawanlasssuuniussuu CLS ta

2.5 vianUseiuinen1stnsena

Weaenluszuun1stisyidu lnganisNiinsdnsenawuy Real  Time  Gross

Settlement @9azvilrandaloutuinaiui Nazsens 3 ndudesdinissnuwraninagasli

% 1 J =

JEUUNITsERUaINsanluN1sT1senalaeg1esaLliauassIuTunaannITu Aty au13n

v A a

Tuszuuuviunsoea 533Ul uty TR Ul N IRTTIUILLNEIND AN IS IOURULAAZATY e

“ Ibid.



39

QA

sumswiisUszmalnedlavygRlussidousuimsunsuszimalnginaiensuinisumiue
WA 2549 LazNLALURANLAN BUIA 2 N1TAITIRUANINAADITEIINGIU o 71 Anuuali

A1NTINTUSLUVUINLUAG 9991590518151 TN T8 USUI AT UTE A LNEI19 8NS5 U D

[
1 g A A

asnansnil Wnefidygyriguessderuiieiduiuan neaaesssenireiuludiuniednsdu

'
a o a

Anmun lngNaundnluseuuazanansansuteyaussunnnITTuIuRUAN AR DITENIN

o ca v °

TunvesunazUnendesnnselild f1uusnis EFS nanife suiAswiieusemelngazlnitu
ANINABDITEIINTIU UTTFUNIIRU ILF (Intraday Liquidity Facilities) wAan1@nluszuy

vue laeianndnlusyuuaesindavensiasuiliunsuinsuisuseimalnenousu

i
[y 1Y

u wariidedygrinvstefunsiaisuidinanneuduiuiadundnuseiunisinszaaluy
STUU Y8991n1UU surmsuisusemalnegagdidu ILF Wadadtudnliaigluaan 08.30 u.

Induanmeaeslumsidnutadnaeniusarnelunan 17.30 w. suasuislsswndlneay

** ¥ Y
v A o

ANAUNITRNRU ILF 990910 dRUNNve9@un®n ten1sdoAunudadyyn el 91uau

£
[y

Ru ILF - Wildsuagduegiuyanveswmsnarsuiiiuinadundnusyiu wazaundnlussuu

1
=

nsg1syiuegldiu ILF didedieluantiuasndeludndRuriniiion sdisy nanuszuy
v ldiilganesinty wena1nd wndin1sitkduan naaessenineiudnuiy (Overnight

1 a U U lﬂgj U d45
ILF) suAsisUsEmAlngazAnAmeuLnulusnsmenieuleuts vin 0.5% sol

2.6 %’agaaﬁamsiauﬁwhuszuumwLum

< o a 4{' a ! aa Y1 A
iz‘uummumLﬂuiz‘uumiﬁmwmmwamﬂ,auNu%amqwawszmﬂm ‘VIOEJI@']'W@J

[ | a

° [ 1 [ ! [ 2/ & g v
ANUANALYADLATETNATUDYINUIN L‘Wi’]%igU‘U@Qﬂa’nLUUIﬂiQﬁi’NWUﬂWU‘?JEN‘Uﬁ%L‘Vlﬁ‘i/ﬂfll

v 3

Y a o/

JudunsloudintulSunaumeavesinaamu dngsia fuszneuianissietes-lugain

9

=3

wamislugdnunamils sludiutiazlovanstayaadinisloutuiiussuuuimunlugig

i:ﬁLﬁ&JUﬁumTﬁLLﬁ\‘lU’i&:L‘1/1ﬂ1‘1/|8i15?8ﬂ73U%ﬂ"|§U1‘1/1L‘1491 W.A. 2549.
** = ' a v o & &5 N o v P T B
53L‘UEJUSU’]@’]?LLVQ'U?%L'W?{L‘WEJW d3%. 2/2552 mﬂlﬂﬂﬁ’iUEZjammﬁMuIﬂEJﬂJ 3y} u’n’]Qm’]ﬁf\]gsﬁaﬂuLWaLUuNuaﬂqw

ARDITENINATU LAz AwAbuLRLLRY.

a5 | " " 5.
sUIANswaUsEmAlNe, "sruuuIwe” [oaulan.



40

FEUinaABuAaIAY 2558 — Wasuluiai 2559 lagn1519il agdniundeyan1uussangsng
fudnfiunisloulduriiuszuvumiun Baasdiuladnfanssusiieg aseuaqun1saniunig
NTIPAARUUALAAIANY Uag 11519912 FzTundeayanuuseiananugdlou ieuans

v o

Tdiuilussvunstssiundnuessanalneifidunisademainuans anadan
LNYURAENIAFIUTTUR fathy mniAeanuiananafuszuunstisedu liesduide
Manaliareuiines nAlLlada1saumea Y3aNISENRNINREIRIINNTTUIUNITNINYNLNY
W nsrvIUMsaNarae eilinsddunuvessruunsthsstudeameavs invideg uiin

paudsnsdunisluwalaznaliinuansenuInUeLie e

{ aa a\ ) o a 46
A15199 1 %’agaaammﬂauNumusz‘uumwL‘um QﬁLLUﬂGI"IﬁJ‘U’iZLﬂVISﬁﬂQ

YUY WU IUUIN

T s | v | sy [ansy | snso | noss | wnsn

FINTTTRUBRUAT)

1 singusEme 5,988.37 5,518.50 5,664.33 4,656.86 4,961.09 4,864.37
FInsINGINRY

2 seyinvantu 3,052.03 2,861.70 2,280.75 1,853.77 1,627.92 2,060.24
pnsdene

3 nanNNIne 12,613.10  10,706.70 ~ 9,543.55 8,351.12 8,534.62 8,398.43

FINTIUHONTIA1TNE]

4 ansy
nslouRusEning

5 anvu 10,590.53 9,291.96 9,289.00 9,574.53 8,623.44 10,327.09
msloudunieluy

6 eIy 9,799.79 9,273.00 9,398.03 8,430.84 9,556.61 9,436.19

7 ’3‘14‘] 36,599.46  31,433.16  32,129.70 27,701.28  32,729.05  32,399.42
imﬁaﬁuu 78,643.28  69,085.01  68,305.36 60,568.40  66,032.74  67,485.75

a6 ' ' a ' o a 5. v §
sUIANSHaUsEmelneg, "JaA1N15BURLHIUTZUUUINILA FUUNANUTHANTIAR" leauladl] Whdauile 24 wwey

2559, unaaiiun: http://www2.bot.or.th/statistics/BOTWEBSTAT.aspx?reportID=438&anguage=TH



41

Nne3adl 19eyaaAnisTouRushusTUUUIMILA FeduunaaUssiamssRanuinly
AmINsusAeu o.a. 58 — f.a. 59 gaRaduBug dyadnsleuiukiussUUL LA
fign Togluifoutiuiau w.ea. 2559 Ay 36,599.46 Wudmum sesasundugsianisiy
ganssnderevdnning lagludeuiiuieu ne. 2559 Anfu 12,613.10 fudiuum uazann

ToyadanudninUseingsianeeussnIsudevievannSnduuildunislouturiuseuy

a A

vmuaiiduluyng wiew diugsianiyarinisleutudussuuuinundesignAagsnssy

4 3

ABuRuszrinanu lngludousiuing w.a. 2559 Aadu 3,052.03 Wuduum

{ aa = 1 o L% QI/ 47
M13197 2 dayaanan1slauRurusTUVULINLA IuunauaaItudddlau

Y8 © WUAIUUIN

I N R R R T

suIAITWalTElve 40,630.35 35,626.05 35,606.98 31,966.79 34,597.27 34,952.63
#@1915UIAT
2 anlszine 9,230.76 8,410.50 7,882.97 7,045.17 6,682.75 7,563.48
3 andunsdudu 9 28,959.04 25,322.27 24,823.54 21,625.93 24,857.02 24,650.57
4 @IS 706.17 472.95 772.54 810.66 689.43 1,049.88
iﬁuﬁgdélu 79,526.33 69,831.77 69,086.04 61,448.55 66,826.46 68,216.57

INANT NN 2 VBUAFDANITLOURUKNIUTZTUVUINLUS tAgIbUNAINdn1 T Ul delau

Y Y

wudilunmsamdaudidiou o.a. 58 - @A 59 suasmdesineduanituiiinisleutusii
szuvumunInign Taeluideuiving we. 2559 Aavdu 40,630.35 fiuduum 599897
Huantunisiudug avisuensiaUsene uasdiusunisnudidu wenaini andoya
Tradudamuitaantugdalousiia 1iud surasmidvdine avvessuiasaalszine
antunsiudug fuwaltumsleuduwhussuumundiugdulunidouiusiiou u.a,
59 - f1.a. 59 uus aandugddleudsziandiusivnsiinisdiy - annnslouRuriuszuy

Y

Uusegnslusaiiios

a7 . . a o o v .
suAsuialsEmalve, "yadinsleuduriussuuumug uunaaauddalou ' [poulal,



42

(%
Y [

fiall 9ndoyalumsneita 2 Ussan annsoinsesilddn Jefeiidmalinnsloutu
suszuuUIuAiLgety oradeunanulevisvesiyuiadiatiunisdiiuasughiauuy
Digital Economy Usznaufunsifiulnveaasugialunadiuensuiinisddugsnssuma
MsiunainuatsUssanuazUsiafiuiniu Snvemhseuiiuguailiannuaulaly
nsiausEuuNItssRulniiatiesnin anudasady uagifinussaniamanunsagiule
arwazanuAglduinsesnsgsan vilunldumslduinsssuuumuniiugelu laddae
#1501 VYAATANTLOURUNIUTEUVUINUA TIUNMIUUTEANGTAD %13 8TWUNATY
anugdsloufinny SunelvifanadseiasugialunmsinvesUszmand og1alsid e
frsanluguasatudiumnssuvumunindounnsed TaRana1nn3ognunNInuLes

AseLiiunng Ynlvdeseandniinoaumdslounkuinuntussuunisiisekdutas landidunis

(%
[y

Frszaaluiseusosndn nanssuiiietuduanndnluszuunistissiuidgenvenaiduining

Tudnwasdugnlavionansznuiuuladily (Domino Effect) 1w

6 1 o

snllondreduagulain nisleutunieBiannsedndrussuuni1sd1sziua

Melulszimanazseninaseimaldnunuglduinislun1smgsnssunanisitumiey wuuin

Yuegadoilies sruun1stseRuyargeaniaudifyseiasugiavesusenalng loun

Y

= A ° P Yo o a A w
igU‘U‘U’]VILu@sﬁﬁﬂaﬂwmgﬂqiﬁqigﬂaLLUU RTGS LW@iVﬂqﬁQIQULQUWLGU']N']SLU5$°U‘U3'13J’]§Q

LY

andunisdiseaalaniuil agsienis uagsvuullegnelan1siniuguaressuIA1sums

Uszinalny lngiisuimsuissenalneasdmunssideou ngunadising Wgldusnisuon

1%

AU LIBIANITAIULEIA199) NEIUITALAATUAUITZTUUNITTITEEUY 919 ANLEB9AY
nsUJURL e1ainanauUsEinnves U URnu anudsennungseideulagngving

AUBUAIDEIAALUSULTIBU British Eagle International Airlines Ltd., V Compagnie

CKY

Nationale Air France #fadnauitvennawindaydseniteaienistulinniudininau

Y (% 3 A (4

fivinemsnd Nildednyan wazdennasanaanduluazmszdaiondnnis Pari Passu A1u

LY

novsneaLarany FeanvarvestannasinUydseninvaienisiulinnuadieadaiuton nas

[y

wnnavaunilseninaudnluseuunstnseRuann fMuy waundyaflaiineidesiuseuy



43

[y v Y] @ 1

nstrsziRuuagidunuifsatunguineduazats uwidldiygReniusgsdnauidend
sty uenand dilaudesiusnsuandisy fawnsardeliiAaingd
119m53ule 19U nn1sainIsduazaneuesuIAs Bankhaus Herstatt luussimaigesiiui
roliAnAademeriuduiutuumaa wazanudssiidfgfian Samhenuifugua
TianuaulafietosfuiliAniuun fo arudedudnvaegnld dmnfinnudomenis
Antuazdldnsznuiameiuaniunsituselaseniaity mnuizdmansenuluds
anfunsduseduduinine futu Inganisal Subprime vesUsEIMAaVTTaMIN LAY

a L% o v [ ¥
aﬂqmmsmmumqwawismﬂm vusu



unil 3
¢ A 17 [ o a a Y a ) 1
ngansm‘manﬂla\‘muszuumimszuu L&laamuum'suumnLﬂuqﬂﬂaauazma

Tuuszwmalne

Fuiflosanuanisuszifiuszuun1stiseiinvesUsamealne Tngesdnsvianisidu
5¥1I19UTEAR9Y Laln 1A Financial Sector Assessment Program (FSAP) lag
noUNIRUSENINIUsEnA (IMF) saufdusuiaislan (World Bank) Tud w.e. 2550 wag
nsUszdiululasinisds195ruun19919213u (Global Payment Systems Survey) %83

surmslanlu® w.a. 2551 fiszyiussmalnedsdinguueiferfunadugnuosnisiouliu
(Finality) wazn1seniiung Zero Hour Rule hilianldAunisleniuuaznisiissnaniu
sruuvmun JaduszuunsiiseRuidanuddysersusiavessanalidaiau daali
MeMsgInsIIMItszRuazmstiszaaiuszuudnanotanniduluayld Tunsdilaundn
vo3szUUNMITsziuioningnszuIunsduazate dewmel UssndlneddldTunisUsadn
2nlAsans FSAP  lutsuiiiulassadnafunguung uasnaduanesniastisenalusedy
Broadly Observed (funasziiuliaenadeudliifuguassalunsuiod) dadululu
wuIMNAEAUNan1sUTELUlATING Global Payment Systems Survey Tulsgihuseu
mswauvulassafangmnedufsfuszuunstisziiuresszmalnelviegluseiv

'
v o L%

Aeude uenanil wansemudszmssuiiintuiiesanusamelng ldflunUnyalisossuna
guqmmﬁﬁﬂauﬁumwé’ﬂ Payment Finality wazn1suniiusilviing Zero Hour Rule
wldaduiuAdloutunedidnvseiindetedaau Sohlissmalngldamnsadonles
FEUUUMLUARUSZUU CLS (Continuous Linked Settlement Systern) &aiduszuudilédu

N3N W BYI8ANAMNILEEINIUNTTTITEIIANGINTTUNTHANUAEURUUIMAUANS

RUAIIPNUTEINA (FX Settlement Risk) 1o



45

AIEANULEERIIANGY TARTU NTENTNNITANITINAUMIIBNUTINEIT0R9lATAYIN
S1ansesw Ul aATeuun st SRy WesnatuayulvinislouRuNussuUNM It seRuaunse

andunisiaegnsaiilos LUgNUNINKEIINNTEUIUNITNNNYNTY TagLanIzngvane

(3 U & A a 1%

auazaty WeaudnlussuunsdiseRugnaadiivinenindvieinnwiauavaieduena

Aanatdenedoruly swdsliinnsAunseaanyseiuienisinsenavesaundntussuy

[
Y

agslsimu ddnaumagfsssuiienuiuiinfuietunguuneatuiineradugeanis

¥

Py
LG

—2

3 1% = o a v v U A = %
mu%mﬂLﬂuuﬂﬂaamazawsumLuumsaﬂmamwsﬁﬂwau BINNNH NN YUY

= LYY [

navsrulddaunuieninuiinisloutusinaaiuisanseyinlalagdisa wazalalull

be

v

Srunaiinaouldnduiuanly sefu luunildsezvinsinuun maj’aﬁiﬂumﬁﬁﬁuaua
sruuMItszRulagngmineduazatslulssifiuiiieadesiundnns Payment Finality ng
Zero Hour Rule wagnssiiumsfumsnsyidudonavesyanaduazans iledinsziin
ngminevesUszinalneiteduldeglutiagtuianumunzan auysel ilssmeniolaly
msudlvlgmifenann wagifindnnisfinnsanngmineifegauussifuninuiiuves
ﬁﬁﬁfﬂmumaqﬁﬁﬁuﬁdw winUseineneiuntyafieifundnnig Payment Finality 981

Fauaziinbinguunedanannateiludemndiiinnisnaudesngvunevesyanaiiinau

v 1d ¥ = 1 1
%mamﬂLUuqﬂﬂaauazmamalm penals

o Y o a a4 a £
3.1 ﬂ{]Lﬂm‘V‘WlLﬂEl’Jﬂ’J’ENﬂ‘lJ‘JSUUﬂﬂ‘J‘U'I‘JSL\‘luLLaz‘ﬂin‘]ﬂ’WlLﬂﬂ‘U‘L!
3.1.1 521 08UsUIASUUIUSEINATNEIIRI8AITUSNITUINLUA W.A. 2549

*

AN WzrURaRsuInITLiIUsTMALNY WA, 2485 wazNuAluiuAL 11937 44
M81u195U1ANTUIUsENALEIRAME 0 tUaYUNNTTARITEUUN1TE1 38R SIURIT8UY
N3N UYTTe11198010UN1TRULAZNITUTNITIANITIZUUMINGT UTenouiunsesny

nOuN1MTUARINITTUIAITWIAIUSEINAlNY WA, 2485  wasiwAluiiudy (lnensesy

* o wa | | a a o wa 1 t o ¥ a o
nsgnvlyaAsuiasuislszindalve we. 2485 wasiindluiudy wnst 44 TyalAdn T sun. dndmseatvayu
AMIIAAIIEUUNSETERY FesaudeszuunmsinUgdseninsantunistulagn1suimsdnnisssuusinann Welssuu

MstseRuisruUasnsunaanausiiulusmefegnaliusednsain viall sundninasivaseulad sun. Usennefiviue



46

NOWANINIMUARINTTEUIAITLIUS AN (atfufl 5) wa. 2512 31851 12 (2) (16) (17)

way (19) sUIAISEMIUSENALNEFINTT “elousuIAISEMIUSEINANEIIA8A15USAS

Y Y A ¥ a

VIR WA 25497 L1iNBTDI5UUINITVRITEUULINUALUYNG AU wavsiioliiAetosiiuwn

Y

a Ud

UFtRTTaaunseUAquAaS windl uazanuiuiinveuvessuInsusssmalne day
Y a Y ! a Y a o a vag v
gﬂmimsiwummumLLazamuumm Aduglivinisszuu Taefvuanseunsu it

Duwuinasguifianudaauiasdenndeiuuinsgivaina

IS | 1Y a d‘ Q‘ a
52 08UsUIATLIUsEINALEIIENITUINISUIMLUA W.A. 2549 WasiuAluLiiagy
I TEYUTLANUINTA VBITEUVUIMLUA AadFesluseuun1sdnsesiu taedinisanman
! o a Y = - 1% a o & Ty Y Qq' v
71 srvunsthszuluilvasinnudsminunstuiduiugivey lawn anudgwiu
N1553U (Financial Risk) Mflanvguiainnisiaudntussuunsdiseduliaunsatissitu
! a A = g = % a
munszyniuilofsimundisedaneliiAnnansenudumuan Feifornudssuasin
(Credit Risk) Auaandugiutiulou eglildsudseuiidiumuyan vildaariunuesils

9128152 NLVDIRUNARTUAUALTNTUTZUUNNSTNTERUSUDULAIUNY LazNANTENUAN B

9]
Az a

= Y} , 1Y ' & = =1 v A |
'UﬂLﬂ@L%@NIEJQﬂuVLULUU']Qﬂ'J'N E)EJNIiﬂW@J ﬂ']']llLﬁﬁ]\'iLﬂjuuaqmqﬁﬂaﬂaﬂiﬂLll@ﬁur]ﬂ']iLWN

Uszinalngwaunssuuuimiug Ain1s91senauuy RTGS  %3awuy Real  Time  Gross

[y

Settlement 3 Sufidnuaignsdisnatiossnonisuasinalasduanysaiud liannso

finneuld (Finality & Irrevocable) ity szuvumunissndudesdituaninagonile

'
=

nstsenilludiununneiiss Nagvilvinistisenasenisloutuainsainlaegiedoiiias

£%

WALIIUIUNADANIIU UBNAINT A8AINUNTEUUNITTITERUDIINANULFIIATUFNINAA D

[y o

(Liquidity Risk) tAnTuduiu szuvumunisesnuwuulidnalnnisdnaisumdelounu
(Queuing Mechanism) Litethelunsdndduddilouiu mniAamnnisaiyeniuludndd

liigswonuduaumdsleuiu mdsleuiuiidunlussuuiazgniadhmselineuaunin

(%
Y

IR REe naIntudasaiunmsdely 8nnsdslinaln Gridlock Resolution @
Junalnfignifamnduiielduilgmnisfiadaainnsvinanimeages lneszuuasaniiunig

nsanTemslouiuvesldusnmsnidnsleutuliuace 2 1e3uld mngennundogns

TudgdRulnsusenisleniufidvegvesudazglduinislunguiidinduuin szuvisay



47

Inn1sleuRunaztuiinUasienislouldunvitlandsuduluiud uenainid suIAITIA

a £

Uszimnalnedanmualvglduinisdesmsinsansniauseidsusuimswisdsenalngdinieg

o

M3sudensiasull lnefidyyrinduisazvefuiioidutiuanineaossevninaiulaziinue
gL ALNgINUNNSaIAF e Uk U e a1 T luseuuNSTIsERUaIL1saldus N1 ST UL

ULun laaen951usuUdNALe

Y0210l sevdevatuldilanivuaamautRfvesdldusn1suINIug Uy

9 Y

n1sandunisiievaidullduinig wazludeyadiuvessuinisuisdsamalnefiiinue

(%
Y a

eazBen [ouly Nerfunisldusmsssuvuimun Mensdinisleutuseninglduinng

UIuakagnIsleuliuteyanaiaty wenanil Jelldrunmnuaisdniuasniinues
Y a ~ v A a Iz '

AlEUINIsUmLUG WalianunsawelessruunauiwmeasiussUUTaEUIASUIUSEMAlNY

lppenegnies wangau

Tuduvesdszinuiinnsanieaiunaduanvesmddloudufinszyimiussuunisdise

a = < ) [ [ a v (% ' v *ao
BRUUINEUR mL‘UuwuﬂuﬂizLmuwmim’maﬂ%ﬂmm% WU?J@%@']WIUSUQ 39 MIN1KRUA

'
[

waninauaingaln anduddloudsmdlouRuidunlussuuuiniuang daanduddeindiazue

e

'
1 A

EmL%ﬂﬁwé’ﬂauﬁuﬁuvﬁﬁmLualéf%’ummﬁuaammamﬁ’u;ﬁ%’u‘[auL‘EuLLazﬁmLﬂuﬂiiﬁﬁ

IS v Y

suimsisUseinalnedadiladRudr iy dvesanitugSuleutu venanillude 40 &

o

inunfagaauanysaiveinisloniuliinnislouRumuumiun Iz AUy salil o5UIANTUNS

Uszndlny lawntuandydvesanvuddsloutulazintduinuiuiaseiumdsloutuiti

kY

* = ' v o P a a % o wa 1 a'
52 08UsUIANTEUIAITWIAUTEALNEIIAIBNITUTNITUINLUR WA, 2549 uazunluiuiy 4o 39 Uygidi wle
v Yo I o o a o o 1% v o ' a o o a v o P2y a @
anugdsleudeindaloutuliiu sun. uim andudindnasvesnidnAdloululdlieldsuaruduseuainandu
dsuleuduuay sun. GulllddnshduddydvesantugTuloudu el mundninust 8n1suazdeulen sun.
fAnug
59 08UsUIANTEUIATURIUSEIWALEIIAI8ASUSIMTUMILLR W.A. 2549 uashudluiiudy 4o 40 TR nsleu
Rushuunusaranysalille sun. liinduandadvesanTuddleuiduianihduddydvesandudiulouluniy

IuruRunsvylumddloutuus



48

Teytvesanrtudsulouund 9nns Tude 41 dsinuananinuaNaonndesiuldn 1ile

Y

mMsleuRuusTULUMLUAESIauYsaiudd andudddoutuvasifinasunslouluils was
andugdsrindsleniuagldsuenarsnmswdatyiuazandugiulouduiagldsuenans

[y

nsLATARUETIT U

Y] [

wonanil lusudevaduilaldsmunseazidoniifuasyddaylunislduinig
szuuumualian 1eun nsiSendesdnsuazasawe nssanisanudssdussuuuIvun
WU N158ANISAY ASASIRUANINAEDITENIeTY Nsdsdalowdy wazn1sTANIInS
andu n1suszaiueu n1ssziuliurenislduinis eygyilanainis unmdandn was

UNINIENIA

3.1.2 W3EIIYNOVHNIIIAWAITAIVANALATINAIVINITNI5TI1984IUNIS

Sdnnsaling w.A. 2551

[ |

duillasainnginssuvesgaulugatdagdundeuingsnssusdneg iiuasetne

diannselindimsnztuvevluainuazainauisuarsiasd agrelsinulunisaiiu

e v 1 i

NIEUIUNITANG HATTeddnnsedndlidnuwazuanm1a9Inn139ngsnssuund s35un7

)

%

fidennassvazidennieg WuanednwaldneslunsearuiaruisaiunasSudeala

2D

NILUIUNINNAGUIIEITINNAEIToRENTARN 817 UTsuIangruIouasasn1alve
NVUNEITNINTUIANLENALNTIzeNasToRNaneg Tlalduaiiedudunaunisingsnssy
Wity mnusvzdianuddglunisifuneundngulutuaanie feiu miheauiineides

va | Y a

JwsmszsudyaRnnmeginssundidnnsetind w.e. 2544 FuiervuaundyaRsessu
Tin1sigsnssurussuuwalulagansaumainadedulduaslidoyanisdidnnseiindsinee
TanugNNGUUEWUALIIUNNIYINgINTINRUUAIEaN BalgNYT Wansivualiaunsaly

Junangrulugunisanduafivesaia n155U5093501550 - deloyadidnusetind nsld

* =~ ' v o =~ A a v o wa -
szifousum s suisdszmnelneifien1susnsumug w.e. 2549 uagfiudludiady do 41 Jyafdn Wenis
TouRuruumunanysaiva andudddouiuasiinosunisleniuiild andugddouduazlisuienarsnisain
CY a LY Yo a Yo a LY IS ada v
UnduaraontudsuleuiuazlituenarsmsinsindaydlagiBawde 37
a LY a a CY IS

anuddalontuuaranvudsulouduaglasuienarsnisndnlnyduazionarsnisasindydaiuaing Tu

aay v ° 9 o ' ! a e
ﬂim‘w‘lﬂ LARIAINUIIUIVDTULDNANTAINANINIUEINN



49

aeilaten1ediannsetingd etdunsduasuuazasremnusiulalilszavudotuiinisvii

a a

gInssunedidnnsedndinnuundedouasinanniuaiuisanedniuazUaniudes
msznihildednsgndesmungneuiefumshysnssuwuuiy Sntngunsatiuiss
Auualitinaiznssunisgsnssumadidnnsednd simthinnsuloueivuavdninast uay
Annuguanisvinganssy nMaUseneugsiafiisadestugsnssumisdidnnsedng saued
wihilunsdsasunsiamanaluladansaumaiiofaniuninufiveunalulad

11U UUTIsEULLLaSN N e NI Tal AT ULIATIY ARDAFUAUDRUZLLINILALY

Uann guassaiiieados ieduasunisvigsnssumdidnnsedndnelulssimalveuas

'
a

F2119UsEINA YBNNUNTZIYTYARINIBTINTIUNBIANVITOTNd W.A. 2544 uaziuily
dWnin Inrsirualidusznevianisliuinisifeadugsnssuniedianvseindsed
NILUIUNTLIMIUIBIUNINIT NM3Tunzlen wsen1svesuluayyIn neulsenauianis

Felunoukareazdenne aslalutyanlilunszsvnguin

WITIIWNOBIN1IIMINIIAIUANGRATINIUININIITITERUMBIannselind w.e. 2551
1191 32 Uyl yamadeuiidniusznaugsnauimaiendugsnssumedidnnsedng udlunsdiidndu
WeshwiAmuluamiinsiuuaznismded viaeuszlevilunis l@suasianudeiowazgauiuluszuudeya
ddnnselindvsaiiiedosiuanudemese arsrsamu ilnsasmsymwngefmmnualinisusenaugsiauinis
4 o aa a AN Sv v w v X = 4 v Vo ianw
Wenfugsnssums Bildnnselindladufianmsidewddlviniu deiunzileu viededlasulusygnnounls
lunsimualinsdladeaudsliniu destunsideu visdeslasuluoygmaiu 15sanis Widvuelae

frsananenumuzanlunislosiuanuidsmeaiuseauainu ?‘uLLi\TGZJE’NN?:‘1ﬂi%ﬁ/mﬁ@’]"ﬂLﬁﬂ%u%?ﬂﬂ’liﬁi%ﬂ@ﬂ

v
o

AU

»CN

Tunsilazdmunlivienuvessguimilawidadudsuiaveulunsauaugua Tunszsnguinifnan
Aile
ewaualinsnsysengumauassanis desdalitinissuilsanudniiures Ussanvunuainamunze
wazidayafilasuinusenaunmsiiansan
1051 33 YayalAdn 21051 e Tunsaififinsesrangufnidmunliinisusenaugsnauinisinesiu gsnssu
aa a & a gy v g v 4 v X = o v 13 a o ' v v a4 X
mediannselindlaiufianisideswdsineu viiedeunzilou Wiiuszasdas Usenaugsianananisieaudavsotu
neidyusontinaudmihaunivualunsesy nqufnineusudsenaugsiiatu
o s ax v A X = =t v o = a
naninuaiuarisn1sudmnsedungidouniuissanila Wdulumufinimualy wsesvnguini uazille
o v v o o = Yo Y A o X ~ 1 o P o X ~ A
winaudmihauimnuelunsessngednlasundmsesuiu neleulesnlusuudmisluiuiunsidouiol
N voa X a ey dwvy v oa oy X P a bowy
wingnunswisvsenistungsidouluiui fuuwdwieSutunsdeon waglifuiwiefiunsidoulsznaugsiatuls

& v oAy vo Y A o X ~ Ty o 1 v o o = P
ﬁﬂLLW'}uWI@i‘U BbANNIDIUVUNSLUYU LLmﬂ']Wuﬂ\‘l’]uLf\]']ﬁu']‘wm']ll'ﬂﬂ'ﬁ/‘uﬂiuWﬁ%ﬁqsﬁﬂqw{]ﬂ']@ﬁ'lﬂWUsLu AYUAIINNIT



50

fadn F9IN1IATINTEINVNHWNIIINIYNITAIVANYLATIAIUTNITNTI T8 RUN
a & a [ & o va A = & '
awinnsetind w.a. 2551 Ju lnedinguszasAlun1sUyg® Ae LdssainaialenvuIngs
andun1siuuazgliuinisifilafinguunelaaivaudunsdiamezainnsadniugsia

[y

AerdumstrsyRumadidnnseindld Uszneufuilagtiulisuuiiusznounisifiniuogis

=)

590152 E]ﬂVNLV]ﬂIuIaﬂﬂimuﬂﬂi(ﬂ’]Luuﬁiﬂ‘\]uuﬂ’J”lJJQiU%@U@ﬂﬂEN%U YAAITINTTUN

Y 9

o a 1 o a [~ o [ v & ~ & v ag ¥ a
andunisiiussuun1siiseiunidudiuiuludes asduwierdunisteosdudiliia

AMUFsela g dustansenudnaysylertiuedussynry wasiian13IIUTIUNNUIYT

wiasetunzideuligndeadelinsudi ilidnedsudssediunzileu unluligndewdensudiunaluiniu
HuuaTuilasurdadangnd

lunsusenaugsne JudaseduunzileunuissaviladesufuRnundninaeii dnualunsesiwsnguin
warauNAMENTIUNMIUTENARIYIUA

v v oy A wX = v v o X =~ Y a v a4

ingudwteitunzifeununsanidhiunlumudutetunsiteulvigniewie asutiunuisiaaes viier
= = e wa o 4 a v a o o % '
HuvSeliuuRnumaninasinisusenevgsianuissaay I anznssunisiansandidmadnwuiumanased
Aundledum Taeddsdsanny Heusausimginssuiinsginin wazlunsdififiuaumsauznssunisenadiimdsligiu
aiiunislas weudluligndemsamuvaula

wanunasilunsiasanadnyuiumeanesesilulumuiinaznssunisinue uardidgnasinedsunis
UnasethizautrseAiunisunases Whuntyafneadunis dsdunsunasesnunguunginmedsujifsivnis

Y

malnaseniddsdulageylan wagly nsdllufiidwihfidniunistsdunuemds Weuenssunisiisiuafiesndse

1o

Aaunasesiie TerutiszaUsu TunstitemaunaseaiiuinmdslidissAmdutureusienguuneili maunasesd

U ea o a

grunfinsanimineuazdidulidnisgavieendaninddunieneanaaiie Trszauiuld Tunsagnsgviinanu
sealiddunisudlunuddesnaenssunsvisenseyih anuiing18n iaaenssunisiisnveendsinuiilig
Wuusenaugsnamuiilaudwsetu naleudndely

va 1

11991 34 Uyefddn Tunsdindnsssgnguinidvualinisusenaugsiauinisiieadu §anssunia
a a a v Vo v v ¢ a o = T v '
didnvnsedndnsalladufanisiiveslisulueyyin 1EAiUszasdasUsenaugsia dnandudwesulueyynse
niinudmThieuaiualunsengen

AuaudRvesvesuluaugn vannawiuagisn1svesyyIn n1seenlusygn N3 siealglusyyIn N1SAY
Tuaugn uwazmsduinldviefinaeuluoygyin Taduluau ndnnasinimunlunszssnguin

lunisusenaugsia glasulueugmaunssanils desdfifnundninaaifidvun Tunsgs1vngugnn
Usgmanaagnssunsimuavsedeullulueugia

Tunsaiiglasulueygniiunieujialigndesnundninaminisusznoussie Usnnfeafugsnssuma
idnnseindmnssna Wangnssunmsinsanddmdsadng Ufunanasesliifuassduum lnsddsdanin
v ' a i o a Na ) No vguvd o a i t v
FeuswurangAnssuiinseyiie waglu nsdiiiiiuannls auenssunisealiddlviiuaiiiunsle weudlulvigndes

3o wngauldvsillvmihanulunns 33 assa wlddedulaveulay

v
°

ignsgianuinaulssadlddndunisuilenudidvesnnenssunisvionseinanuiagisn 1
»

o

ﬂﬂJ“‘ﬂiiﬂﬂ?iﬂa?u’maaﬂﬂ’]ﬁ\‘iL‘Wﬂﬂ@ue[,U@HiyﬂG]



51

AeadesiugsiausnmsnstissRunnsdianvsedndlnduatuifen Jazifaussansamly

' '
] a U 1 U

nsatuAugkakarioldunsgun1sUUR ellindnenimnisudaduresningsiauas

Yy ' v
I~ va o

msliuinsnasgisfinsdyainguaneaduiuiftefmuaionihi auaud? duneunis
dudunsuaziteulslunsusznougsianisliuinsmsloutunedidnnseiind wieurd
mawmaiﬁaumwmeizmﬂmLﬂuﬁ%’uﬁmaummu@LLaqiﬁaﬂa;uﬁmwuuw Toyelatu
1M1 4

LﬁamﬁmimﬂuﬂizLﬁuma?:uqmmﬁﬁﬂauﬁuﬁﬂizﬁmmizwmﬁﬁzﬁu NY
Yoyalunng 17 Advuandnnisl suresuisuseinalneaunsaiivuandninasi
35 wazdoulvnslivinmafudnisndulumsdndufenislfiAannuiSoudes e
UsglomilumsmuruguanisusznougstavesgfliuinisusazyssinvluiFewingg lenui

Y v oA

npanerisue FerludaFesnsimunnaiuaauesnisloudu GeSuannsoldiiul ditud
Tngusiaanieuls seunsuasuissemalnedsendosiuianiunng ¢ uaguing 17
AvuaUsENAsINASUIsUsTIMAlne 7 a59. 2/2552 1399 naninae 35113 uazeulyin
FfEN15AIUANYLATIAIUTNIINTTITERUMBIAnnsedind Tnelude 4.3 1Fdmun

VANNUINIULTBIYBINTIUINMITTTEAA (Settlement) TEITUINTABIMTUAENINMIILAE

wa

WITIIWNOWIN1IFIENITAIUANGUATINIUININIITISERUMNeBIanmseiind w.a. 2551 w1ns 4 UyalAdn 1 sun.
JugsuRaveulunsmuauguagsiauinisnistrseiunididnnsedndaunsessnguinnil
Wz un1ivenIsmIvANguAgIAauINsNIITIsTRumedidnnseling w.a. 2551 wns1 17 Teyelian iite
Usglemilunsmuruguanisusenaugsiavesilviuinisudazyseunn sun. asfmuandninuel 38015 uazleulanis
Wiusnsiudunisidulifannudeuios ludeaiwaludila
(1) Mse8NUANgIUNNTITERUY
(2) mafiuinwRuiivzdesdueu
(3) M3fmuaraduanvaInsleuiy Jssuansaldtulavi lnssannieuly
(@) msifiunsitesnwan U NN SRTEIELIUINS Y38
(5) MmsdaliiiignivaeudasenieiuanuiunUasndie
v a % & 1Y v 4 A o
Hn3avaeudasgeiunuiuasaendonu (5) Wilulumuseerianegnssunmsussmiaiivug
Usgmaswinnsuviadsemealng 7 asv. 2/2552 1389 naninu 38015 waziouly 11978n115AIUALAKATINAUINTT
° a a a ¢ v DA ° DN v ° 1Y) ¢ =
nstseRunediannselind de 4.3 msliuinistisena (Settlement) flvivsmsdesivuandninausinazeuly
a 1Y & a . . & vo ¥ a Yo A - ' a v
Weatunadugaveinislowdu (Finality)  FegSuaunsaldlduliviuiilagysiannideulowasliaunsaiinaould

(Irevocable) wioamiawdaligldusnisnsu



52

Reulufeiunadugn auysalvesnislousu (Finality)  FagSuaiunsaldidulaviui Loy

Y

v

UnenReuluwaylianunsafinasuld (revocable) wazudslvigldusnisnsuame

atalsinny wszswnguimililitiduiunisliuinsnistissRunsdidnnsedngd

a =

Ruumuedadilagniiugualae

ee

nsuAsuisUszmalvedugliuins Ay szuunistis

[ I

nszs1wngunatuiniuanuluiing 5 vesundygRnng

3.1.3 Uayuiileafiundnnis Payment Finality

wa

NUNUYATBINY U8 BUABITBIAUTEUUNIITITTRUAMINEITIEY 23Uty

1 U 1% 1 a 1 1 % a
nouanswsiazatulaun seileusunn1sunelsemalngd1menisusnIsuIniun w.e. 2549
A A a 9« U wa Y v A o v a )~ ¢
wagnwAluiisiy undgygRlute 40 wagde 41 Afmuanaeilinisleutuasiinaauyyol
diesuimsivisyseinalnelddiiunisintuludyivesaaduddtounaziituiuiuniy

v A v Y

madaudludednTuesandugsulowssuasua waziilon1saiunssanandsaasa

o

'
Ly o

au an1dugddlouszvelviiiinaounislouduiulilauds wazlunsesrvnguiniiine
a a o a a a 4 A o v
N13AIUANALATINIVINITNIITISERIUNSBIANNTOUN .. 2551 U151 17 Aimuali
g1unsuIAsEiIUsEIAlnelunITeaNN N AEAI199 IUTUTDINIAMNUANAFUAAVDS
A51OURU sUIANSLAIUSEIMALNeTalneanUsenAsuIANSLASUSEINALNe N d5%. 2/2552
L399 UANLNEUN I5N1T LLasﬁau"LGU’jﬁéfmmsmuQm@uaﬁqiﬁw%mimaﬁﬁzL'Eumﬂ
a & A ¢ v ° % v a % ° ) & = = )
awdnnseilnd lnglude 4.3 AMvualidliusnisdesivuandninausiiazouluieiiuna
auanveIn1sleuliu (Finality) NgSuannsaldulaviuilagunaaneuluuagliauise
dinaauldl (Irrevocable) Faiofiansanaziuinguaneiiedfuszuun1stiseRuvesinesng

= 1Y

TuntaAnafamannis Payment Finality visnsadnisnanilu@elinisdnssiiuiing
& A | A o v Ay v Y a ° a v °
auysaddlolauaznisnardludemvuanthnliglvusnisssuunisdiseRusedly fvualy

TJunpunsuuRnukarssuvlfiansmeluiediunaanduveanislouiu

VN

WIBIWNOWIN1IITENIAIUANALETIIIUINIINMSTIsERUNBIEnnseTnd w.e. 2551 was1 5 Tayelfidn wazsw

noufinilldlddeuiunisliuinmsmstiseRumsdinnsedindn sun. Judliuinis



53

pg1alsinu lunanisuseifiulasenis Financial Sector Assessment Program 1ag

a

neauMsiusEinsUsema (IMF) uazsuiaislan (World Bank) Tl w.a. 2550 AgUseiiiu

AU U EUUNITTITLIRUUINLUS INI1ET2UURINa1D 0t duszsUUnNITTIs2RuUnL

[

AUdIRysoUszina laeilinusin1suseiiiunu Core  Principles  for  Systemically
Important Payment Systerns (siaunsuim1siiion1sgnseuilszninaseina Jaduldaags

naninaginanaalaendnudninusiatuil wagusenaald Principles for Financial Market

= o

Infrastructure wi) Tudon1sussidiui 1 ssuunstrszuasiivdnnsmangraneidnyi
asmﬁmaﬁléfnﬂwmé’mwmaﬁLﬁ'm%’m (The system should have a well-found legal
basis under all relevant jurisdictions.) pﬁﬂmﬁulﬁiﬁmmﬁulﬁu Thailand : Financial
Sector Assessment Program - Detailed Assessment of Observance of CPSS Core

Principles for Systemically Important Payment Systems, IMF Country Report No.

o wa

48 @ a 1 LY v 1 a
09/149 " UstAU AUSNUYBIVIWIALALTUN QJJQJJGW]Nﬂ{]%uﬁﬂﬂﬂmﬂﬁ@ﬂﬂ’ﬁluﬁ’m’]iﬂL‘Wﬂ

T Y

naulauazaudunduan (C. Definition of timing and legal protection of irrevocability

q

and finality) auauladn uwiidngisiaivesnisiinaduganasliauisadinaeulaves

v

nst1szaaziinisszylilungunasiineidesiussuuuimiunnan egalsing undyah

L wa

aanandslufundyaAnienguuneisrduasesnnudunadugnueinistisynaegetnau

o

inesiudaiusnnudn ginssuiniinsdisgnaniussuuununesgniinaeuneladfndu

YosratunsanauinlusysuumstrssRunasduyaraduazats widinmanisalianan

D

Aa o

[ ' a X a a & * [ = dl'
szdaliinaiintuasslusininin uazluussifiu ng Zero Hour Rule wsengaunidnuue

e

* International Monetary Fund, "Thailand: Financial Sector Assessment Program — Detailed Assessment of
Observance of Cpss Core Principles for Systemically Important Payment Systems, Imf Country Report No.
09/149," [Online] Accessed: 26 April 2016. Available from:
https://www.imf.org/external/pubs/ft/scr/2009/cr09149.pdf

" The timing of final and irrevocable settlement is specifically defined in BAHTNET Regulation. According to
articles 40 and 41 of the BOT Regulation on BAHTNET services of 2006, “fund transfer via BAHTNET will be
completed when BOT has debited funds from an account of a funds transferring institution and has credited
funds to an account of a funds transfer via BAHTNET is completed, the funds transferring institution cannot

revoke the funds transfer.”
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Inglilu Payment Systems Worldwide A Snapshot, Outcomes of the Global Payment
Systems Survey 2008" Tuuszifiu mm%’mLausuaastmnmwaguqmlumsﬁﬁﬁma Tnglaniy

dlefinsduazane (Clarity of Timing of final settlement especially when there is an
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However, there is no explicit legal protection for settlement finality. It cannot be ruled out that
transactions settled in BAHTNET will be reversed under a court decision in the event a participant becomes
insolvent, although this has never happened in the past.

! There is no explicit Zero Hour Rule in the legal framework of Thailand. However, as mentioned under (o), it is
not excluded that a court decision may deem transactions already settled in BAHTNET invalid. Based on a
request by BOT, the Official of the Council of State provides an opinion stating that the receivership order in the
case of bankruptcy shall be effective from the time it has been read without having retrospective effect from 0.01
hour of the day that the court has given such an order. Nevertheless, it is theoretically possible that a court may
not consider itself bound by this opinion....

* World Bank, "Payment Systems Worldwide a Snapshot, Outcomes of the Global Payment Systems Survey
2008," [Online] Accessed: 26 April 2016. Available from:
file:///F:/452350WP0v20BoloballSurvey1Appendix.pdf
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! An FMI should have a well-founded, clear, transparent and enforceable legal basis for each material aspect

of its activities in all relevant jurisdictions.
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Where necessary or preferable, an FMI should provide final settlement intraday or in real time.
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¢ United Nations Commission on International Trade Law, "Uncitral Legislative Guide on Insolvency Law,"
[Online] Accessed: 22 February 2016. Available from: http://www.uncitral.org/pdf/english/texts/insolven/05-
80722 _Ebook.pdf

“ Ibid.
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Treatment of assets on commencement of insolvency proceedings, B Protection and
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" The insolvency law should specify that, on commencement of insolvency proceedings :
(@) Commencement or continuation of individual actions or proceedings concerning the assets of the
debtor and the rights, obligations or liabilities of the debtor are stayed;
(b) Actions to make security interests effective against third parties and to enforce security interests are
stayed;
(c) Execution or other enforcement against the assets of the estate is stayed;
(d) The right of a counterparty to terminate any contract with the debtor is suspended; and

(e) The right to transfer, encumber or otherwise dispose of any assets of the estate is suspended.
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" When applied in the context of a payment system, “zero hour rules” make all transactions by the bankrupt
participant null from the start (“zero hour”) of the day of the bankruptcy (or similar event). In a real-time gross
settlement system, the effect could be to reverse payments that have apparently already been settled and were

thought to be final. In a system with deferred net settlement, such a rule could cause the netting of all
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transactions to be unwound. This would entail a recalculation of all net positions and could cause significant
changes to participants’ balances, with possible systemic consequences.

o European Central Bank, "Payments and Markets Glossary," [Online] Accessed: 19 April 2015. Available from:
https://www.ecb.europa.eu/home/glossary/html/act6z.en.html

A provision in the insolvency law of some countries whereby the transaction conducted by an insolvent
institution after midnight on the date the institution is declared insolvent are automatically ineffective by

operation of law.
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(Systemic Risk)
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Tunguaneauazarenielu laun Uszresamside neUgyafalbiluy Section 57A of the

Bankruptcy Act 1966 il

Section 57A Time at which person becomes bankrupt on debtor's petition

Where, after the commencement of this section, a person becomes a
bankrupt by virtue of the presentation of a debtor's petition, the person shall, for
the purposes of this Act, be deemed to become a bankrupt at the first instant of
the day on which the petition is accepted by the Official Receiver.
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® The monetary Authority of Singapore and The Attorney — General’s Chambers of Singapore, "Legal
Protection for Financial Payment Systems," [Online] Accessed: 27 April 2016. Available from:
http://www.mas.gov.s¢/~/media/resource/publications/consult_papers/2002/15%20August9%202002%20Join%
20Consultation%20Paper%200n%20Legal%20Protection%20For%20Financial%20Payment%20Systems.pdf

“ Alan L Tyree, [Online] Accessed: 27 April 2016. Available from: http://austli.edu.au/~alan/payment-reg-
3.html


http://www.austlii.edu.au/au/legis/cth/consol_act/ba1966142/s279.html#this_act
http://www.austlii.edu.au/au/legis/cth/consol_act/ba1966142/s279.html#this_act
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RTGS anunsasilvinnstnszaanudslouiuiinariui fiazsiens Je91 Reserve Bank’s
RITS (Reserve Bank Information and Transfer System) Lfteungaeanainadessana
uanant lusunguanedlilunsmfuguassuunisdissuressemaseainsidofd
n13UayelAnemannI1seniiung Zero Hour Rule 13lu Section 6 Tu Payment Systems and

Netting Act A3l

6 External administration not to affect transactions carried out on the

day of appointment

(1) If:

(@) a participant in an approved RTGS system goes into external
administration; and

(b) a payment or settlement transaction is executed through the
system at any time on the day on which the external administrator
is appointed; and

(c) the transaction involves the payment of money, or the transfer of
an asset, by the participant;

the payment or transfer has the same effect it would have had if the

participant had gone into external administration on the next day.

(2) This section has effect despite any other law.

[ ]
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1 UNCITRAL Legislative Guide on Insolvency Law laiszufistnanainisisusunisiinnsaiuas 13
MusazUszmaausadonsuevanmisivldlunstgygfdungmneaisluludiaiailad

18 ieauadestinisdygRlatniau
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(Preference)
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Insolvency Law %38 wiIn9N1319ngrneduazaie taanamaninaeiluzasiilily Pat Two
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YR, wiin 40.

" The reason for treating transaction in this way might be that while it is relatively easy to establish on what day
transactions have been conducted it is much more difficult to establish exact time for transactions the courts

might like to treat all transaction on the day of insolvency on an equal footing.
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Core provisions for an effective and efficdent insolvency law, I Treatment of assets on

commencement of insolvency proceedings, F Avoidance proceedings, Recommendation 71 87 1
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" The insolvency law should include provisions that apply retroactively and are designed to overturn transactions,
involving the debtor or assets of the estate, and that have the effect of either reducing the value of the estate or
upsetting the principle of equitable treatment of creditors. The insolvency law should specify the following types
of transaction as avoidable:

(a) Transactions intended to defeat, delay or hinder the ability of creditors to collect claims where the
effect of the transaction was to put assets beyond the reach of creditors or potential creditors or to otherwise
prejudice the interests of creditors;

(b) Transactions where a transfer of an interest in property or the undertaking of an obligation by the
debtor was a gift or was made in exchange for a nominal or less than equivalent value or for inadequate value
that occurred at a time when the debtor was insolvent or as a result of which the debtor became insolvent
(undervalued transactions); and

(c) Transactions involving creditors where a creditor obtained, or received the benefit of, more than its
pro rata share of the debtor’s assets that occurred at a time when the debtor was insolvent (preferential

transactions).



97

[

(o) s3nssuMAeItesiuidnil lngdniilauvselasunausylogdludiuiud

(% '
S =

wnnIAITglandnadiunsuumingauvesgnuil Fainvuludianaingnuiiiiniidudu
s (gsnssuniinisiiiuseu)

1%

NATIAB MITUAUNITZUIUNMTALALA8019 M5 EIAUY AevaeaInTignvil

Calle

waaauvzfesnnluuanaduazais ludissenineiuiaduleniadAyvesgnuiliiaz
weeudmingauraugeuluaniani lnenisnennusuiinlasu Usan wsenaulig@adn
Hewdonsaiieulpaiaum vieoradunisteliunidmilsulasany wazidlefiarsuiludn

] =~ S <, A v Sy o v Yo o & ]
LL\TH@JMUQ%’NL']aTHﬂ@'T‘i]LUUL']@'TV]Lﬁ]’]ﬁu@aiaﬂqﬂﬂigﬂqﬂqiiﬂG] GLVTG‘I‘UVLW'iUGUrﬁgWu@J']ﬂﬂ?q

P2 '
=

Wil Feradnsven1snseiigull WevhefiganinnssuiunsauazataliinTuass dn
¥ a a % 1Y Q’lj ral U M Yo 14 6
afranudsdsouliunidmiliivsedu waglilasuninuduasesainnalselovives
nanUseiusiedue delu nguuieduazarslunareysemainiinualinssuiunising
£ [ % Qll [ 1 -d! v a 1 :’1 ¥ U d' ] ¥
dounasaniuiiivualilulugisszezinamis @hiFeninszeziainsisteasdy) Nazinln
a Myo a Y| v ] v 6a & o °
gInssugnuilladiiiunis sudmalviyarivesnamindduvegnuilandesauaznszyily
' & | Y o ea | a - o e Ay
lugreszegiiatu wu mslininddulagiaun nmsleulunisvensndduluyarndey
n51Amann wiesdunisieg swdunistarendnnsulamsndduss1avniieusening
Wndituideniu Bangunedundldnguneduazarenldnanigsnssuuszsanil higuiui

Wusedaidniluannszuiunisauazans

PANNNTANAUARLUUTIN (Collective  Action)  Tunszuliunisauazanelasu

nsgausuitausaaieyaa liiinduuinemsndduaunnitssuunisaniiuafuuunli

1 [
IS) ¥

daszlunisdnnisiuidmiilusieyana sy wannisidsimualidmilynaudesl asu

¥
Y

s awiiieniu nseuiunisiiinaeuigndydituiieatduayuingUssasnaainga
wagyibidulaldindiniaglasunisujdfednudusssu ganssufiaggnifinasulu
nszuIuNsaNavatedniugsnssudulidnuazdena wWu gInssufinzviduiiogounsnddu

[ I3 '3 1 = (v} [~4 %
dulunauselevinnaunsaninvasnulunienas Wudu



98

mswinaeussnssuiausesifianuddganndmiunssuiunsduazane Tuly

o

WgauAmszinflonsuaussleuensdidunmsmunguanglideufaauawisuies
Wiy winudidunisinadsylevdfamarondudugidmi Snentsdndunisdudds
annsaneliAnuIUURlunsadeanuminiion faduinasguiimunzaslunisaing
5331V IMUesinTgIAe ogslsfiniy nsruaunsfinooudflafausm Taasidian

WUTIAIUANATOIN NN UL NI TIENATAUNY MU UNIMAT NI NYENT ONY UL DU

= %
LNV

¢ o Y a 2o A = Ao a v A 9 va
nqinauiifgItunsEuIuMiinaeunilusewmilniinisanifisaiuunn ielfa
Usgansnnlumsuun feghadu sseznaimaziinaeunsvinginssuld Ussiangsnssud

a19gnifinaeu Jansmnuanginasiigiiunszuiunsiinaeus ndudesadvaunasening

[ 1

NaUseleBUVDIFIANNDIATALEINY LYY mmaﬁwﬁumﬂﬁéwmmﬁaLﬂmﬂaﬁwamaq

Y v
Y

nindaulminuselovinmdmiiamatsfuanudululdlunmsaiamtsawasainuitue u
veadeyey1 uonanil fapisasisaunaseninanisiualingnadilunisenianiiinaou
anunsansyinlalaedne Fedalinisiiinosueainiudusvumniessuiieuiu
mMstmusmdninasiitieazidemnnnindeaninsofigaildein ivdmalgsnssudigniiin

DOUNTUIULDYAY NDAANANTENUTIDNAUAATUIINATIIBIUIINITNNBUAIULU DUV

(%
0 L

Foueyn fatiy Usemennag amsivuavaninaei Ntmauieanulsenngsnssunonagniiin
naukarnsEgIulunIsiinaau LeYiuanAUFslun 153N ITULALAIIUELINIY

A15ALe

WnaUNN1sYaLNaau (Avoidance Criteria)

11 UNCITRAL Legislative Guide on Insolvency Law 8slaasuisfistuneu
nsasngunaidmiunsiinaeuindianuuansisiuegnlunganeauazaleiansai
< L3 (% o v a [ dl' = !
Wutnasitanizuazludnuueideslsenaun1siansandunguuiedu daludiuves

[

NSMVUANUIIRNIZVRINYNUNBAUALANBAIUTATILUN IAGAT



99

1. nannuaden23de (Objective Criteria)

1
ad =

Fnstiviuanudeiiomluiiofiansandi gsnssuduaunsafinaeulaviald g
Uadenldlunisfiansan fe gsnssutuiadulutisiadersdeviolyl vegsnssuiiull

NaNgIUNkandangAnIsalnung e vuanseldl 1wy Inslvyadivinzaudmsu

n19igsnsTuduneItestuninddunsensenilduniinunsell viem

(%
v £ o

AUUUDIATINRUA

=De

F15813089 s oliauduiusitayseninngdyavesgsnssutuniely lurueiinisende
woRnselvaNtanvsriianiinsinsalagefonisiigatianu ag13lsiniy winedeus
wgAnsalfananferainnadnsnlduuueuld nanfie ganssufigndesniunguuneuay
AobiAnUselov wivnifinlugiessesiannleasdeaiagnanidnvseiiinaouls Tuaed
& ¥ A < 14 = day v a X ! [ ! [ Yo
ganssuiidunisdeaaniaidunisliiisundlaifntulugisiandenarindula sy

¥ [~4 b2
ANUANATEY LUy
2. wannaaiLdeenIde (Subjective Criteria)

33n199nsUnvundanldlunisfiansun e n1siansundusionsaily wu o

Y
[
1% v

WeumangIuIkandiaanu lumMvauteunIndduaniiviinield visegnuilividuduiu

£%
= ¥ ¥ £ [

ALHlBINTINTINWAY ViSeivHFuTuiuAImMTIENaveINSYIgINTTUUMSONTANTUTINTTY

[

Pldusssunudanuierdesiuidmisglemeniadunsianenseld uasgdyyives

(% [
¥ v o 1%

gInssuiviselidgnuiliiviiauduiudiudilutieiaigsnssuindu vieiaseiniduauy
HumnszNa1nMvigsnssuty 3nsiinsanilusiensdiienadnludiosdsisazidenly

n15asuNInUIeIady g tugInssuLazUadedu Usenau Wi an1unInnianIsiiuYes

1% '
=t

annilugNgINTTUANTY KaNTENUNNNITRUIINTINTTUA ATUABNINIFuve gl

Y

=

a a [ o a £ a 4 & 1% & =
LLa%ﬁ\‘iVIE)'V\]ﬂE)L‘UUWﬁWWLUUﬂﬂiﬂ’]UﬂGﬁSﬂ’JNQﬂ%‘ULLa3LQ"ML!TIEJI@T]‘EJ%‘UQ

ASLUIUNSANDDUYBINA8UTENALINDABAS N15V9a0 95N WlUNISRASUT A

a

Junisfiansanvianeg1undngiuiuaniduanuiwazyaszeznainiteaideiingsnssy

9

LNSIENNS L8NS AT NS NI AEI9E19LAE91NAYLEY LYW WINTLEITNITNINTAUILUU



100

Fedmideifundn fazilugnisfiosiosdssindldieidorinnnnemingauvesgnuil
Suagilyadwemingauantesas fafu tieidunsvanidssldiedngnn nguane
Zuaransresunndssinaianunliiinisndenaide lnedmuelfganssuiiintuludi
szgzariimue Wy audedideuanidugsnssuiigniesasds Vuudluneuriigsnssy
é’f@ﬂdn%ﬁmmaﬂLU?{au;gaﬁhsuaw%’wé?maa'wmmzamzwmfj Hynn wonand 19
miﬁwﬁifm53agL’;mmﬁé’fﬁamﬁ'a33azﬁu’umﬂ%’tﬁaﬁmumauuagmtﬁmﬁ"uLﬁmuwaaqﬂwﬁ

Tunsvigsnssunsevesivaese Beleaundgiuilannsaindnglamendngiui

b
o)

©
eD_
€

e

ey

ﬂgumaé’mazmmaqmwigwmawﬁmu@%%miaaﬁu (Two — Tiered Approach)

(% ' (% ' [
[ =

Msznaumesregiadudu Fanglutiwiaiigsnssuliiaduynussinnagdegniinaeay
v I Y o v ¥ a | a = a &£
wazidmilliainnsasied Aadiuls wazszeviaifientuiundt Amndgsnssuiniuly

1 e’jj U a a L4 13 d' r-m' a d' o a 1 [ ;%
Prananilavsedinisiigadesduszneuduiiufuiiavinisiinaey wiliddngvingduazate
aeluvesurazusvinaazivualildndninasila Aatswereiusnwviaugaszning
nalselevtvaadvidisasaunasnauselevivasnomindau fannidunisisenaunsnday
Taen1sifinaau Nauselovninduainnisaiiunisinsdesaanmansiunayselosusiuiu

vouwminnay warliinagldisnisle nguineduazatenIsaseautalulvwagiieItes

ey lngimuavdninaaiingaugsnssunvnu

nsfinualsEianvesgsnssungnendniiinaauld (Type of Transaction subject to

avoidance)

Y1 = 1 =

wihaziindniwssangsnssufiannsafinoouldedmannvas usnuindlgsnssu
van 3 Usstaniidimsdmuslussuungrang Saiife ganssuiidiamunduunds dvans vie
rsnadnilunsdsfudisenivesmu (Transaction intended to defeat, hinder or
delay creditors from collecting their claims) gsnssufifiAmeULNUTDEIALAIS

(Transactions ~ at  undervalue) kag g3nssuivinbmamiureselaisouimilauy



101

(Transactions with certain creditors that could be regarded as preferential) Falu
nsRndugsnssunisUssinnuesgnull o1asmdnuazvosginssufiannsnifinoeuld
snndmilsdnuasAld 1wy ganssuivifielfdnisenisddutoudmiseduens
Uszneuludeanunduunds Favans viedsnandmisedulunisSentuiisend
nnndngau Taedlunardiiuganssudu gaudedlugiugildannsadisevivesnuld

anue viselaeNinMsaliugsnssutuyilignuiliinndduliiieanesenisaiiugsiavemu

WDusu

ludunaunisiansuUseianginssuegnieldnssuiunisiiinaeu teliiin

o - P A I v a 5 v 1o & 1%
Autalunngauinasdululs wasvdnifeanistiideulaglidndu nguuneduazany
AIIAIMUATN AL UINDE10IINTTY (TIuferansenuvedginssy) Fsaziluesdvszneu

afglunisiiarsanmsiinaswdu “lnekeas” (Fraudulent) wie “lagliUSeu” (preferential)

o

wiunsmuualaglgaining

1. §3035UNTLAAUINAULNEY YAV N39699498713191 (Transaction

intended to defeat, hinder or delay creditors)

HANsENUTBIINTINUITEIANT TnemaludnihlvmdwmilaifivdnUssiudeUsslov g

[

a1 aiean151935n19189093de ANuefedieseeIaINITYingsnIsuiesademy)

¥

anusaniinaeugsnssulalaednluld wszdndusesiigallutivanuivesgnuiiie lneds

£%
= =

Ua¥dnuaegInssuUseLniliiyining sud

® anuduusTEnIgdygvesgInTIuivyanantsuen Tunsdlngsnssy

Nndulpgnseiuyananingitewmselagiuyananiguen

o sinssulifidmeuunuvselasurnauLNURELAUALS

%
Y [

® an1uULN1INITIIUYRINULNINBULALYAIN1TALTUTINTTUTY YianTA

Y @ 1% Y @ [ [

nuilfivilFuauiudiuay wasasiniauduiuiiniendnnsyingsnssy

2))

Tee @

U



102

e SULUUNTEIIUIUATIIUAITIBUTINTTUUIAIUNI BLADUNINUARINNDY
v e dyd' a a’f{ v a a L= ! v =
nindaurenniliinundsnniindyminianistiu ¥Se Aenderind
¥ d’j ¥ U o a N
Wntudednaganiiuag

® SAUTINIANITAAUANITALALTINTIUNTTeYNT 19U gINTTUAATUTUA

(%
o

M INARMHET LI
o sinssuignuilunUall Inetanizganssunlilinisaniunisiung

® anvilviaunil

uanaINil ngmansduaratsvesuIUTsmaAsifuuaantunsaivieUssan
g3n53u Adudvguldinfianuimain wu nsdnduginssudvyanaifsidodduti
srpvnafituanouNIBNNTEUIUNSARzaTe gansTuetagnfinoouiauAgnuilasy
N30 idemInsuiwansenu (nsdinuldiiionun) 91 genssuduandumalidvi
AeowFou wagdlaudsslenifnsuionsagnauldinmanssyhuesgaviliiananseny
Fanana egnslsfinny nguaneduaratsuiassmainisivuadeoulufiudy Wy n1svi
ganssnuegsenldfueniiu lignifinaeu mndnsnsshiurinlnganunaaiauasd

AIRBULNUNWIZEY wazksunaUseleviviedlaannsenlinsviaanuinagdenadmil

2. g3nssundAImauwuLpeIiuads (Undervalued Transaction)

¥

annilNfeenisduane1aviensnddued1usaiulusmnaninygamNunasves
1

nindautu laglifianuinduwndwseadrsnrnuardn e Irundwmil sgrelsfam ans

a o o

aflunsuiuandiiivegnsdaauindunsansiviniasyarmsndduiiaziundisewil
kAl milunssuiumsauazay mewninguunigduazaievamalsUseineazjaiuis
nsuandguyarlun1svingsnssy Begsnssunaeidndnyuziiinaey A I1uIuRUNgnnl
Yo o (% gj a o 4 A 1 I a 1 !
lasuannnisigsnssuivyaranisueniuiidnuulesvseliiegass wu mslilagiaum

39 151A91N AR IRTISIMS 01 maTn wazugsnssuiintulugisssesiiamade



103

asde nguanedudsimualniinisiigaditgsnssutuneliinnansenunasanud evng

Iiungnuil 1y gnuilindeRuiruiudesiiunisegrdldaumguamsiznisaniugsnssy

Y 9

o [
Y @ a v 1

avilfinlauduiudalunaNvingsnssy Mselintiauduiudnieannnisvingnssy §Inssy

D)

Ao a v

vidaneuunutosiiunis Sudesnssuiviisiuldviluazyaranieuen ag1lsiny

JymfieaintuiileRansuiussiiuilfe s1uiwnnlunsdefiednAmnevunuilesiiunis
dausunsiinaeunazazldislalunisdndu Tunansuszmamainiidadulymlayende
WINTFIUA) 19U YAAPEIZaN ¥5031A10a19 b1 NYIgInTsd TneendeAduLiiugINn

Wenvngy wazmnnidunsaindunugsnssulianunsaivualawide $35nsuilsiiazdeaia

e

Ao gunulupfduazagazliveyasiauseliuninddursegnssutiuunena deadyyian

lenilaanalawdalutugdunanule
3, Sq'ini'imé'ulf]um’ﬂﬁw%ﬂu (Preferential Transactions)

sanssuduiidnwasdunsiiiuiovenagniinaeuld mndugsnssuiintuniely

Y39588ELIaReTeaddy gInssuninisleuuien stseniindegiowls unszuiunis
auaza1slLARIvME wasNaINN1SYNgINTINLL I mlsenilalasunisiiseniiannnes

nindauvasgnuilludnuninnnindmidnesudegludduinesiu ngvuieauazagves

[ [ '
Y v A

UaUseimadanvualignuilazfedinilduduiiud vielndaviniauduiiuiiiiedinisi

2V

§INTIUAINATN hazenafimuaLiuinIgnuilfedianuiagliissuldmilsenianianin

WMT18BU aNalA MU lTinISinaaugINSTUUIELANTAIY 1H9911910915INTIY

Y

nduludrsanilndazisudunszuiunisanazaredegnuiliinilduduiiudiegud anns

1 Qg{u o (% (3 v a wa | ¥ r.:qu‘:l":lu a (% 1 1 a
ﬁqiﬂiillLV@W‘UEN‘VI"Ia'1E’J’J@QUiSﬁQﬂ‘VI@ﬂIUﬂWﬁ‘UQU@@@LQ’]‘VIU NYUSEAYTINUBYIILNILNYU

1%
=]

Tnadrsznillinimiselasenidunguduiviuunnninfiasaglasuamunaningmuie

A o

O GRGR TR T

[

U ! L a @ b4 a 1 ! L4 dn’
G]’]fz]EJ']\‘lﬁqiﬂiiiJE]ullaﬂiﬂmgLUuﬂ"lﬂﬂL‘UiﬁU laun A1sHnnavaunil

[

° P Jay va v A v ° va a ) ) A W Kav 1
n1snseyinsignuiiilasindindesin nstvanslundnyseduiesuuseiuninlud

% U a aaa o c’l’d‘q a [~ %
NANUIEAULAN LaZN1TUITNTVITERUNKNAUNR LUUNU



104

[

wan3a1nily Recommendation 4 88 delafvuaiuaiu dnslundnuseiu
(Security Interests) lagnawmannshidn udndnslundnyseivasinauazaunsalddenula
A o Y a a a [ v & o a  al [ v za L4
mungrinenimualiindnslundnuseiuiy uwaglaeniluanilundnyseiuniinaauysal
ameldngruneduazateiniu widnslundnusziuersgnifinaeuldmiaimamaituiiediu
gInssulszimduiienagnifinaeu JsnAenisdeatugnuiinldannsedissuiivesmulasis
aseyniuluniidu Vuuddnslundndssiutuazsilunansuunmuandunuieulvinliun

I
&Y o

qnuil fagdu niwdauiiiansegniy (ugueiidundnusedu) arlianunsiundiseni
Tundminneuuandunsiieansmslinindautuiuvosgamil ganssuidumslvians
TundnuszAueiagnifinaeuld Mewmpraindugsnssuifianuinduunds dasnaimio
Tonadmil viefugsnssuiifunsliuisuvdessnssuidameuunutioniiunsild s
lunaensdl Myvigsnssuensfiodndunisigsnssudulidnvazdunisliiusaunmning

AMULNYIVDINULIATLAL

Y = = g a a Y o 2
naninandndsenisnienldlunisiarsuniinasussnssulanivunlily

Recommendation 190  fi® §3nsuUNNTEYIAUYARATIEIT4 (Transactions  with

v v

related persons) Ingaduieliin Tudiunnertesiuanuduiusseningnuiliasadygyd

Y

)

'
aaa o

de wazlunsainiinisvigsnssuivyaaailifeddesiugnuil (U1ansalensenituAnadil

AN vi3e yaraneluvedgnuil) ngraneduaraaginuAra NN NAIATALIN

a

Taganzlulssiaugieszeznainideasdonaznisufifneynaailiiendeas insizyanag

wianlillenalasuusslevduaziiuwilduinae eyangnuilmaswseavdymninistuneu
AUBY Vall yAraiiiigitasonafimualaainseauauduiusivgnvil lunagusemaiin

muualagldsunuuanuduiuslufiewinsgsia Nazduduluiinssunsvsenguauuims

" The insolvency law should specify that, notwithstanding that a security interest is effective and enforceable
under law other than the insolvency law, it may be subject to the avoidance provisions of insolvency law on the
same grounds as other transactions.

" The insolvency law may specify that the suspect period for avoidable transactions involving related persons is

longer than for transactions with unrelated persons.
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" The insolvency law should specify the transactions that are exempt from avoidance, including financial

contracts.
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% Federal Reserve Bank, "Fedwire Funds Services," [Online] Accessed: 22 February 2016. Available from:
http://www.federalreserve.gov/paymentsystems/fedfunds_about.htm

“ Ibid.

" Bank for International Settlements, "Payment Systems in the United States," [Online] Accessed: 22 February
2016. Available from: http://www.bis.org/cpmi/paysys/unitedstatescomp.pdf

" The Clearing House, "Payment Services," [Online] Accessed: 22 February 2016. Available from:

https://www.theclearinghouse.org/payments/chips
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" Bank for International Settlements, "Payment Systems in the United States."
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? Uniform Law Commission, "Ucc Article da, Funds Transfers (1989) Summary," [Online] Accessed: 22
February 2016. Available from:
http://www.uniformlaws.org/ActSummary.aspx?title=UCC%20Article%204A%2C%20Funds%20Transfers%20(19
89)
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Bidnmsofindudlu § 4A-209. ACCEPTANCE OF PAYMENT ORDER aguannuld fsil

" Ibid.

" Ibid.

’ § 4A-209. ACCEPTANCE OF PAYMENT ORDER.

(a) Subject to subsection (d), a receiving bank other than the beneficiary's bank accepts a payment
order when it executes the order.

(b) Subject to subsections (c) and (d), a beneficiary's bank accepts a payment order at the earliest of

the following times:

(1) when the bank (i) pays the beneficiary as stated in Section 4A-405(a) or 4A-405(b), or (ii) notifies

the beneficiary of receipt of the order or that the account of the beneficiary has been credited with
respect to the order unless the notice indicates that the bank is rejecting the order or that funds
with respect to the order may not be withdrawn or used until receipt of payment from

the sender of the order;

(2) when the bank receives payment of the entire amount of the sender's order pursuant to

Section 4A-403(a)(1) or 4A-403(a)(2); or

(3) the opening of the next funds-transfer business day of the bank following the payment date of

the order if, at that time, the amount of the sender's order is fully covered by a withdrawable credit

balance in anauthorized account of the sender or the bank has otherwise received full payment



https://www.law.cornell.edu/ucc/4A/article4A#Receivingbank
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https://www.law.cornell.edu/ucc/4A/article4A#Paymentorder
https://www.law.cornell.edu/ucc/4A/article4A#Paymentorder
https://www.law.cornell.edu/ucc/4A/article4A#Beneficiarysbank
https://www.law.cornell.edu/ucc/4A/article4A#Paymentorder
https://www.law.cornell.edu/ucc/4A/article4A#Bank
https://www.law.cornell.edu/ucc/4A/article4A#Beneficiary
https://www.law.cornell.edu/ucc/4A/article4A#4A-405a
https://www.law.cornell.edu/ucc/4A/article4A#4A-405b
https://www.law.cornell.edu/ucc/4A/article4A#Sender
https://www.law.cornell.edu/ucc/4A/article4A#Bank
https://www.law.cornell.edu/ucc/4A/article4A#Sender
https://www.law.cornell.edu/ucc/4A/article4A#4A-403a
https://www.law.cornell.edu/ucc/4A/article4A#4A-403a
https://www.law.cornell.edu/ucc/4A/article4A#Funds-transferbusinessday
https://www.law.cornell.edu/ucc/4A/article4A#Bank
https://www.law.cornell.edu/ucc/4A/article4A#Paymentdate
https://www.law.cornell.edu/ucc/4A/article4A#Sender
https://www.law.cornell.edu/ucc/4A/article4A#Authorizedaccount
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from the sender, unless the order was rejected before that time or is rejected within (i) one hour
after that time, or (i) one hour after the opening of the next business day of the sender following
the payment date if that time is later. If notice of rejection is received by the sender after the
payment date and the authorized account of the sender does not bear interest, the bank is obliged
to pay interest to the sender on the amount of the order for the number of days elapsing after the
payment date to the day the sender receives notice or learns that the order was not accepted,
counting that day as an elapsed day. If the withdrawable credit balance during that period falls
below the amount of the order, the amount of interest payable is reduced accordingly.

(c) Acceptance of a payment order cannot occur before the order is received by the receiving
bank. Acceptance does not occur under subsection (b)X2) or (b)3) if the beneficiary of the
payment order does not have an account with the receiving bank, the account has been closed, or
the receiving bank is not permitted by law to receive credits for the beneficiary's account.

(d) A payment order issued to the originator's bank cannot be accepted until the payment date if

the bank is thebeneficiary's bank, or the execution date if the bank is not the beneficiary's bank. If

the originator's bankexecutes the originator's payment order before the execution date or pays
the beneficiary of the originator's payment order before the payment date and the payment order
is subsequently canceled pursuant to Section 4A-211(b), the bank may recover from the
beneficiary any payment received to the extent allowed by the law governing mistake and

restitution.


https://www.law.cornell.edu/ucc/4A/article4A#Paymentorder
https://www.law.cornell.edu/ucc/4A/article4A#Receivingbank
https://www.law.cornell.edu/ucc/4A/article4A#Receivingbank
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https://www.law.cornell.edu/ucc/4A/article4A#Beneficiarysbank
https://www.law.cornell.edu/ucc/4A/article4A#Executiondate
https://www.law.cornell.edu/ucc/4A/article4A#Originatorsbank
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https://www.law.cornell.edu/ucc/4A/article4A#Beneficiary
https://www.law.cornell.edu/ucc/4A/article4A#Paymentdate
https://www.law.cornell.edu/ucc/4A/article4A#4A-211b
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77 Greenebaum Doll & McDonald PLLC, "Preferences and Fraudulent Transfers under the Bankruptcy Code : A
Prime in Pain," [Online] Accessed: 1 May 2016. Available from:
http://www.americasrestructuring.com/08 SF/p107-
115%20Preferences%20and%20fraudulent%20transfers.pdf

" Ibid.
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" Henri Pages and David Humphry, "Working Paper Series No 506/July 2005 Settlement Finality as a Public
Good in Large — Value Payment Systems," [Online] Accessed: 30 April 2016. Available from:
https://www.ecb.europa.eu/pub/pdf/scpwps/ecbwp506.pdf

* The European Financial Review, "The Evolution of Payment Systems," [Online] Accessed: 22 February 2016.

Available from: http://www.europeanfinancialreview.com/?p=2032
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" Henri Pages and David Humphry, "Working Paper Series No 506/July 2005 Settlement Finality as a Public
Good in Large - Value Payment Systems."
% European Central Bank, "Settlement Finality," [Online] Accessed: 22 February 2016. Available from:

http://ec.europa.eu/finance/financial-markets/settlement/index_en.htm
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Article 3 918NN
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duarargiinadedulaniungvuny wilseursgiinmanisaliann¥nlussuudeadng
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" Article 3

1. Transfer orders and netting shall be legally enforceable and, even in the event of insolvency
proceedings against a participant, shall be binding on third parties, provided that transfer orders were
entered into a system before the moment of opening of such insolvency proceedings as defined in Article
6(1).

Where, exceptionally, transfer orders are entered into a system after the moment of opening of
insolvency proceedings and are carried out on the day of opening of such proceedings, they shall be legally
enforceable and binding on third parties only if, after the time of settlement, the settlement agent, the
central counterparty or the clearing house can prove that they were not aware, nor should have been
aware, of the opening of such proceedings.

2. No law, regulation, rule or practice on the setting aside of contracts and transactions concluded before
the moment of opening of insolvency proceedings, as defined in Article 6(1) shall lead to the unwinding of a
netting.

3. The moment of entry of a transfer order into a system shall be defined by the rules of that system. If
there are conditions laid down in the national law governing the system as to the moment of entry, the

rules of that system must be in accordance with such conditions.
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" Article 5
A transfer order may not be revoked by a participant in a system, nor by a third party, from the moment defined
by the rules of that system.
" Article 6

1. For the purpose of this Directive, the moment of opening of insolvency proceedings shall be the
moment when the relevant judicial or administrative authority handed down its decision.

2. When a decision has been taken in accordance with paragraph 1, the relevant judicial or administrative
authority shall immediately notify that decision to the appropriate authority chosen by its Member State.

3. The Member State referred to in paragraph 2 shall immediately notify other Member States.
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" Article 7
Insolvency proceedings shall not have retroactive effects on the rights and obligations of a participant arising
from, or in connection with, its participation in a system earlier than the moment of opening of such proceedings

as defined in Article 6(1).
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" Aticle 4

2. The law of the State of the opening of proceedings shall determine the conditions for the opening
of those proceedings, their conduct and their closure. It shall determine in particular :

(m) the rules relating to the voidness, voidability or unenforced- ability of legal acts detrimental to all
the creditors.
83 European Parliament, "Harmonisation of Insolvency Law at Eu Level : Avoidance Actions and Rules on
Contracts," [Online] Accessed: 1 May 2016. Available from:
http://www.europarl.europa.eu/RegData/etudes/note/join/2011/432767/IPOL-JURI_NT(2011)432767 EN.pdf
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A1ANUIN U United States Code Title 11 Bankruptcy

U.S. Code § 546 - Limitations on avoiding powers

(@)An action or proceeding under section 544, 545, 547, 548, or 553 of this title may

not be commenced after the earlier of—
(Dthe later of—
(A) 2 years after the entry of the order for relief; or
(B) 1 year after the appointment or election of the first trustee under

section 702, 1104, 1163, 1202, or1302 of this title if such appointment or such

election occurs before the expiration of the period specified in subparagraph (A); or

(2) the time the case is closed or dismissed.

(b)

(1)The rights and powers of a trustee under sections 544, 545, and 549 of this
title are subject to any generally applicable law that—

(A) permits perfection of an interest in property to be effective against an
entity that acquires rights in such property before the date of perfection; or

(B) provides for the maintenance or continuation of perfection of an interest
in property to be effective against an entity that acquires rights in such property

before the date on which action is taken to effect such maintenance or continuation.

(2)If—

(A) a law described in paragraph (1) requires seizure of such property or
commencement of an action to accomplish such perfection, or maintenance or
continuation of perfection of an interest in property; and

(B) such property has not been seized or such an action has not been

commenced before the date of the filing of the petition;


https://www.law.cornell.edu/uscode/text/11/544
https://www.law.cornell.edu/uscode/text/11/545
https://www.law.cornell.edu/uscode/text/11/547
https://www.law.cornell.edu/uscode/text/11/548
https://www.law.cornell.edu/uscode/text/11/553
https://www.law.cornell.edu/uscode/text/11/702
https://www.law.cornell.edu/uscode/text/11/1104
https://www.law.cornell.edu/uscode/text/11/1163
https://www.law.cornell.edu/uscode/text/11/1202
https://www.law.cornell.edu/uscode/text/11/1302
https://www.law.cornell.edu/uscode/text/11/544
https://www.law.cornell.edu/uscode/text/11/545
https://www.law.cornell.edu/uscode/text/11/549
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such interest in such property shall be perfected, or perfection of such
interest shall be maintained or continued, by giving notice within the time fixed by

such law for such seizure or such commencement.

(c)

(1) Except as provided in subsection (d) of this section and in section 507(c),
and subject to the prior rights of a holder of a security interest in such goods or the
proceeds thereof, the rights and powers of the trustee under sections 544(a), 545,
547, and 549 are subject to the right of a seller of goods that has sold goods to the
debtor, in the ordinary course of such seller’s business, to reclaim such goods if the
debtor has received such goods while insolvent, within 45 days before the date of
the commencement of a case under this title, but such seller may not reclaim such
goods unless such seller demands in writing reclamation of such goods—

(A) not later than 45 days after the date of receipt of such goods by the
debtor; or

(B)not later than 20 days after the date of commencement of the case, if the
45-day period expires after the commencement of the case.

(2) If a seller of goods fails to provide notice in the manner described in

paragraph (1), the seller still may assert the rights contained in section 503(b)(9).

(d)In the case of a seller who is a producer of grain sold to a grain storage facility,
owned or operated by the debtor, in the ordinary course of such seller’s business (as

such terms are defined in section 557 of this title) or in the case of a United States

fisherman who has caught fish sold to a fish processing facility owned or operated by
the debtor in the ordinary course of such fisherman’s business, the rights and powers

of the trustee under sections544(a), 545, 547, and 549 of this title are subject to any

statutory or common law right of such producer or fisherman to reclaim such grain or

fish if the debtor has received such grain or fish while insolvent, but—


https://www.law.cornell.edu/uscode/text/11/557
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:544:a
https://www.law.cornell.edu/uscode/text/11/545
https://www.law.cornell.edu/uscode/text/11/547
https://www.law.cornell.edu/uscode/text/11/549
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(1) such producer or fisherman may not reclaim any grain or fish unless such
producer or fisherman demands, in writing, reclamation of such grain or fish before
ten days after receipt thereof by the debtor; and

(2) the court may deny reclamation to such a producer or fisherman with a
right of reclamation that has made such a demand only if the court secures such

claim by a lien.

(e) Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of this title, the

trustee may not avoid a transfer that is a margin payment, as defined in

section 101, 741, or 761 of this title, or settlement payment, as defined in

section 101 or 741 of this title, made by or to (or for the benefit of) a commodity
broker, forward contract merchant, stockbroker, financial institution, financial
participant, or securities clearing agency, or that is a transfer made by or to (or for the
benefit of) a commodity broker, forward contract merchant, stockbroker, financial
institution, financial participant, or securities clearing agency, in connection with a
securities contract, as defined in section 741(7), commodity contract, as defined in

section 761(4), or forward contract, that is made before the commencement of the

case, except under section 548(a)(1)(A) of this title.

(f) Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of this title, the

trustee may not avoid a transfer made by or to (or for the benefit of) a repo
participant or financial participant, in connection with a repurchase agreement and
that is made before the commencement of the case, except under section

548(a)(1)(A) of this title.

(g) Notwithstanding sections 544, 545, 547, 548(a)(1)(B) and 548(b) of this title, the

trustee may not avoid a transfer, made by or to (or for the benefit of) a swap
participant or financial participant, under or in connection with any swap agreement
and that is made before the commencement of the case, except under section

548(a)(1)(A) of this title.



https://www.law.cornell.edu/uscode/text/11/544
https://www.law.cornell.edu/uscode/text/11/545
https://www.law.cornell.edu/uscode/text/11/547
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:548:a:1:B
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:548:b
https://www.law.cornell.edu/uscode/text/11/101
https://www.law.cornell.edu/uscode/text/11/741
https://www.law.cornell.edu/uscode/text/11/761
https://www.law.cornell.edu/uscode/text/11/101
https://www.law.cornell.edu/uscode/text/11/741
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:548:a:1:A
https://www.law.cornell.edu/uscode/text/11/544
https://www.law.cornell.edu/uscode/text/11/545
https://www.law.cornell.edu/uscode/text/11/547
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:548:a:1:B
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:548:b
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:548:a:1:A
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:548:a:1:A
https://www.law.cornell.edu/uscode/text/11/544
https://www.law.cornell.edu/uscode/text/11/545
https://www.law.cornell.edu/uscode/text/11/547
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:548:a:1:B
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:548:b
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:548:a:1:A
https://www.law.cornell.edu/uscode/text/11/lii:usc:t:11:s:548:a:1:A
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(h) Notwithstanding the rights and powers of a trustee under sections 544(a), 545,
547, 549, and 553, if the court determines on a motion by the trustee made not later

than 120 days after the date of the order for relief in a case under chapter 11 of this

title and after notice and a hearing, that a return is in the best interests of the estate,
the debtor, with the consent of a creditor and subject to the prior rights of holders
of security interests in such goods or the proceeds of such goods, may return goods
shipped to the debtor by the creditor before the commencement of the case, and
the creditor may offset the purchase price of such goods against any claim of the

creditor against the debtor that arose before the commencement of the case.

(M

(1) Notwithstanding paragraphs (2) and (3) of section 545, the trustee may not
avoid a warehouseman’s lien for storage, transportation, or other costs incidental to
the storage and handling of goods.

(2)The prohibition under paragraph (1) shall be applied in a manner
consistent with any State statute applicable to such lien that is similar to section 7-
209 of the Uniform Commercial Code, as in effect on the date of enactment of the
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, or any successor

to such section 7-209.

(DNotwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) the trustee may
not avoid a transfer made by or to (or for the benefit of) a master netting agreement
participant under or in connection with any master netting agreement or any
individual contract covered thereby that is made before the commencement of the
case, except under section 548(a)(1)(A) and except to the extent that the trustee
could otherwise avoid such a transfer made under an individual contract covered by

such master netting agreement.


https://www.law.cornell.edu/uscode/text/11/chapter-11
https://www.law.cornell.edu/uscode/text/11/chapter-11
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U.S. Code § 547 - Preferences

(@)In this section—

(1) “inventory” means personal property leased or furnished, held for sale or
lease, or to be furnished under a contract for service, raw materials, work in process,
or materials used or consumed in a business, including farm products such as crops
or livestock, held for sale or lease;

(2) “new value” means money or money’s worth in goods, services, or new
credit, or release by a transferee of property previously transferred to such transferee
in a transaction that is neither void nor voidable by the debtor or the trustee under
any applicable law, including proceeds of such property, but does not include an
obligation substituted for an existing obligation;

(3) “receivable” means right to payment, whether or not such right has been
earned by performance; and

(4) a debt for a tax is incurred on the day when such tax is last payable

without penalty, including any extension.

(b)Except as provided in subsections (c) and (i) of this section, the trustee may avoid
any transfer of an interest of the debtor in property—

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by the debtor before such
transfer was made;

(3) made while the debtor was insolvent;

(4) made—

(A) on or within 90 days before the date of the filing of the petition; or

(B)between ninety days and one year before the date of the filing of the
petition, if such creditor at the time of such transfer was an insider; and

(5)that enables such creditor to receive more than such creditor would

receive if—

(A) the case were a case under chapter 7 of this title;

(B) the transfer had not been made; and


https://www.law.cornell.edu/uscode/text/11/chapter-7
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(C) such creditor received payment of such debt to the extent provided by

the provisions of this title.

(c)The trustee may not avoid under this section a transfer—

(1)to the extent that such transfer was—

(A) intended by the debtor and the creditor to or for whose benefit such
transfer was made to be a contemporaneous exchange for new value given to the
debtor; and

(B) in fact a substantially contemporaneous exchange;

(2)to the extent that such transfer was in payment of a debt incurred by the
debtor in the ordinary course of business or financial affairs of the debtor and the
transferee, and such transfer was—

(A)made in the ordinary course of business or financial affairs of the debtor
and the transferee; or

(B)made according to ordinary business terms;

(3)that creates a security interest in property acquired by the debtor—
(A)to the extent such security interest secures new value that was—
(i) given at or after the signing of a security agreement that contains a
description of such property as collateral;
(i) given by or on behalf of the secured party under such agreement;
(i) given to enable the debtor to acquire such property; and
(iv) in fact used by the debtor to acquire such property; and
(B) that is perfected on or before 30 days after the debtor receives
possession of such property;
(4)to or for the benefit of a creditor, to the extent that, after such transfer,
such creditor gave new value to or for the benefit of the debtor—
(A) not secured by an otherwise unavoidable security interest; and
(B) on account of which new value the debtor did not make an otherwise

unavoidable transfer to or for the benefit of such creditor;
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(5)that creates a perfected security interest in inventory or a receivable or the
proceeds of either, except to the extent that the aggregate of all such transfers to
the transferee caused a reduction, as of the date of the filing of the petition and to
the prejudice of other creditors holding unsecured claims, of any amount by which
the debt secured by such security interest exceeded the value of all security
interests for such debt on the later of—

(A)

(i) with respect to a transfer to which subsection (b)(@)A) of this
section applies, 90 days before the date of the filing of the petition; or

(i) with respect to a transfer to which subsection (b)4)B) of this
section applies, one year before the date of the filing of the petition; or

(B) the date on which new value was first given under the security agreement
creating such security interest;

(6) that is the fixing of a statutory lien that is not avoidable under section 545
of this title;

(7) to the extent such transfer was a bona fide payment of a debt for a
domestic support obligation;

(8) if, in a case filed by an individual debtor whose debts are primarily
consumer debts, the aggregate value of all property that constitutes or is affected by
such transfer is less than $600; or

(9) if, in a case filed by a debtor whose debts are not primarily consumer
debts, the aggregate value of all property that constitutes or is affected by such
transfer is less than $5,000.

(d) The trustee may avoid a transfer of an interest in property of the debtor
transferred to or for the benefit of a surety to secure reimbursement of such a surety
that furnished a bond or other obligation to dissolve a judicial lien that would have
been avoidable by the trustee under subsection (b) of this section. The liability of
such surety under such bond or obligation shall be discharged to the extent of the

value of such property recovered by the trustee or the amount paid to the trustee.
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(e)

(1)For the purposes of this section—

(A) a transfer of real property other than fixtures, but including the interest of
a seller or purchaser under a contract for the sale of real property, is perfected when
a bona fide purchaser of such property from the debtor against whom applicable law
permits such transfer to be perfected cannot acquire an interest that is superior to
the interest of the transferee; and

(B) a transfer of a fixture or property other than real property is perfected
when a creditor on a simple contract cannot acquire a judicial lien that is superior to
the interest of the transferee.

(2) For the purposes of this section, except as provided in paragraph (3) of
this subsection, a transfer is made—

(A) at the time such transfer takes effect between the transferor and the
transferee, if such transfer is perfected at, or within 30 days after, such time, except
as provided in subsection (c)(3)(B);

(B) at the time such transfer is perfected, if such transfer is perfected after
such 30 days; or

(Oimmediately before the date of the filing of the petition, if such transfer is
not perfected at the later of—

(i) the commencement of the case; or
(i) 30 days after such transfer takes effect between the transferor and
the transferee.

(3) For the purposes of this section, a transfer is not made until the debtor

has acquired rights in the property transferred.

(f) For the purposes of this section, the debtor is presumed to have been insolvent
on and during the 90 days immediately preceding the date of the filing of the

petition.

(g) For the purposes of this section, the trustee has the burden of proving the

avoidability of a transfer under subsection (b) of this section, and the creditor or
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party in interest against whom recovery or avoidance is sought has the burden of

proving the nonavoidability of a transfer under subsection (c) of this section.

(h)The trustee may not avoid a transfer if such transfer was made as a part of an
alternative repayment schedule between the debtor and any creditor of the debtor

created by an approved nonprofit budget and credit counseling agency.

(DIf the trustee avoids under subsection (b) a transfer made between 90 days and 1
year before the date of the filing of the petition, by the debtor to an entity that is
not an insider for the benefit of a creditor that is an insider, such transfer shall be
considered to be avoided under this section only with respect to the creditor that is

an insider.

U.S. Code § 548 - Fraudulent transfers and obligations

(a)

(1)The trustee may avoid any transfer (including any transfer to or for the
benefit of an insider under an employment contract) of an interest of the debtor in
property, or any obligation (including any obligation to or for the benefit of an insider
under an employment contract) incurred by the debtor, that was made or incurred
on or within 2 years before the date of the filing of the petition, if the debtor
voluntarily or involuntarily—

(A)made such transfer or incurred such obligation with actual intent to
hinder, delay, or defraud any entity to which the debtor was or became, on or after
the date that such transfer was made or such obligation was incurred, indebted; or

(B)

()received less than a reasonably equivalent value in exchange for
such transfer or obligation; and

(i)
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(1) was insolvent on the date that such transfer was made or
such obligation was incurred, or became insolvent as a result of such
transfer or obligation;

(II) was engaged in business or a transaction, or was about to
engage in business or a transaction, for which any property remaining
with the debtor was an unreasonably small capital;

(I intended to incur, or believed that the debtor would incur,
debts that would be beyond the debtor’s ability to pay as such debts
matured; or

(IV)made such transfer to or for the benefit of an insider, or
incurred such obligation to or for the benefit of an insider, under an
employment contract and not in the ordinary course of business.

(2)A transfer of a charitable contribution to a qualified religious or charitable
entity or organization shall not be considered to be a transfer covered under
paragraph (1)(B) in any case in which—

(A) the amount of that contribution does not exceed 15 percent of the gross
annual income of the debtor for the year in which the transfer of the contribution is
made; or

(B) the contribution made by a debtor exceeded the percentage amount of
gross annual income specified in subparagraph (A), if the transfer was consistent with

the practices of the debtor in making charitable contributions.

(b)The trustee of a partnership debtor may avoid any transfer of an interest of the
debtor in property, or any obligation incurred by the debtor, that was made or
incurred on or within 2 years before the date of the filing of the petition, to a general
partner in the debtor, if the debtor was insolvent on the date such transfer was
made or such obligation was incurred, or became insolvent as a result of such
transfer or obligation.

(c)Except to the extent that a transfer or obligation voidable under this section is
voidable under section 544, 545, or 547 of this title, a transferee or obligee of such a

transfer or obligation that takes for value and in good faith has a lien on or may
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retain any interest transferred or may enforce any obligation incurred, as the case
may be, to the extent that such transferee or obligee gave value to the debtor in

exchange for such transfer or obligation

(d)

(1) For the purposes of this section, a transfer is made when such transfer is
so perfected that a bona fide purchaser from the debtor against whom applicable
law permits such transfer to be perfected cannot acquire an interest in the property
transferred that is superior to the interest in such property of the transferee, but if
such transfer is not so perfected before the commencement of the case, such
transfer is made immediately before the date of the filing of the petition.

(2)In this section—

(A) “value” means property, or satisfaction or securing of a present or
antecedent debt of the debtor, but does not include an unperformed promise to
furnish support to the debtor or to a relative of the debtor;

(B) a commodity broker, forward contract merchant, stockbroker, financial
institution, financial participant, or securities clearing agency that receives a margin
payment, as defined in section 101, 741, or 761 of this title, or settlement payment,
as defined in section 101 or 741 of this title, takes for value to the extent of such
payment;

(O) a repo participant or financial participant that receives a margin payment,
as defined in section 741 or761 of this title, or settlement payment, as defined

in section 741 of this title, in connection with a repurchase agreement, takes for

value to the extent of such payment;
(D) a swap participant or financial participant that receives a transfer in
connection with a swap agreement takes for value to the extent of such transfer; and
(E) a master netting agreement participant that receives a transfer in
connection with a master netting agreement or any individual contract covered
thereby takes for value to the extent of such transfer, except that, with respect to a

transfer under any individual contract covered thereby, to the extent that such
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master netting agreement participant otherwise did not take (or is otherwise not
deemed to have taken) such transfer for value.

(3)In this section, the term “charitable contribution” means a charitable
contribution, as that term is defined in section 170(c) of the Internal Revenue Code
of 1986, if that contribution—

(A) is made by a natural person; and

(B)consists of —

(i) a financial instrument (as that term is defined in section 731(c)(2)(C)
of the Internal Revenue Code of 1986); or
(i) cash.

(4) In this section, the term “qualified religious or charitable entity or
organization” means—

(A) an entity described in section 170(c)X1) of the Internal Revenue Code of
1986; or

(B) an entity or organization described in section 170(c)X2) of the Internal

Revenue Code of 1986.

(e)

(1)In addition to any transfer that the trustee may otherwise avoid, the
trustee may avoid any transfer of an interest of the debtor in property that was
made on or within 10 years before the date of the filing of the petition, if—

(A) such transfer was made to a self-settled trust or similar device;

(B) such transfer was by the debtor;

(C) the debtor is a beneficiary of such trust or similar device; and

(D) the debtor made such transfer with actual intent to hinder, delay, or
defraud any entity to which the debtor was or became, on or after the date that
such transfer was made, indebted.

(2)For the purposes of this subsection, a transfer includes a transfer made in
anticipation of any money judgment, settlement, civil penalty, equitable order, or

criminal fine incurred by, or which the debtor believed would be incurred by—
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(A) any violation of the securities laws (as defined in section 3(a)(47) of the

Securities Exchange Act of 1934 (15 U.S.C. 78c(a)47))), any State securities laws, or

any regulation or order issued under Federal securities laws or State securities laws;
or

(B)fraud, deceit, or manipulation in a fiduciary capacity or in connection with
the purchase or sale of any security registered under section 12 or 15(d) of the
Securities Exchange Act of 1934 (15 U.S.C. 78
(
and 78
o

(d)) or under section 6 of the Securities Act of 1933 (15 U.S.C. 77f).
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nA1ANwIN A DIRECTIVE 98/26/EC OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL of 19 May 1998 on settlement finality in payment

and securities settlement systems

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular

Article 100a thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Monetary Institute,

Having regard to the opinion of the Economic and Social Committee,

Acting in accordance with the procedure laid down in Article 189b of the Treaty ,

(1) Whereas the Lamfalussy report of 1990 to the Governors of the central banks of
the Group of Ten Countries demonstrated the important systemic risk inherent in
payment systems which operate on the basis of several legal types of payment
netting, in particular multilateral netting; whereas the reduction of legal risks
associated with participation in real time gross settlement systems is of paramount

importance, given the increasing development of these systems;

(2) Whereas it is also of the utmost importance to reduce the risk associated with
participation in securities settlement systems, in particular where there is a close

connection between such systems and payment systems;
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(3) Whereas this Directive aims at contributing to the efficient and cost effective
operation of cross border payment and securities settlement arrangements in the
Community, which reinforces the freedom of movement of capital in the internal
market; whereas this Directive thereby follows up the progress made towards
completion of the internal market, in particular towards the freedom to provide
services and liberalisation of capital movements, with a view to the realisation of

Economic and Monetary Union;

(4) Whereas it is desirable that the laws of the Member States should aim to
minimise the disruption to a system caused by insolvency proceedings against a

participant in that system;

(5) Whereas a proposal for a Directive on the reorganization and winding-up of credit
institutions submitted in 1985 and amended on 8 February 1988 is still pending
before the Council; whereas the Convention on Insolvency Proceedings drawn up on
23 November 1995 by the Member States meeting within the Council explicitly

excludes insurance undertakings, credit institutions and investment firms;

(6) Whereas this Directive is intended to cover payment and securities settlement
systems of a domestic as well as of a cross-border nature; whereas the Directive is
applicable to Community systems and to collateral security constituted by their
participants, be they Community or third

country participants, in connection with participation in these systems;

(7) Whereas Member States may apply the provisions of this Directive to their
domestic institutions which participate directly in third country systems and to

collateral security provided in connection with participation in such systems;

(8) Whereas Member States should be allowed to designate as a system covered by
this Directive a system whose main activity is the settlement of securities even if the

system to a limited extent also deals with commodity derivatives;
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(9) Whereas the reduction of systemic risk requires in particular the finality of
settlement and the enforceability of collateral security; whereas collateral security is
meant to comprise all means provided by a participant to the other participants in
the payment and/or securities settlement systems to secure rights and obligations in
connection with that system, including repurchase agreements, statutory liens and
fiduciary transfers; whereas regulation in national law of the kind of collateral security
which can be used should not be affected by the definition of collateral security in

this Directive;

(10) Whereas this Directive, by covering collateral security provided in connection
with operations of the central banks of the Member States functioning as central
banks, including monetary policy operations, assists the European Monetary Institute
in its task of promoting the efficiency of cross-border payments with a view to the
preparation of the third stage of Economic and Monetary Union and thereby
contributes to developing the necessary legal framework in which the future

European central bank may develop its policy;

(11) Whereas transfer orders and their netting should be legally enforceable under all

Member States' jurisdictions and binding on third parties;

(12) Whereas rules on finality of netting should not prevent systems testing, before
the netting takes place, whether orders that have entered the system comply with

the rules of that system and allow the settlement of that system to take place;

(13) Whereas nothing in this Directive should prevent a participant or a third party
from exercising any right or claim resulting from the underlying transaction which
they may have in law to recovery or restitution in respect of a transfer order which
has entered a system, e.g. in case of fraud or technical error, as long as this leads
neither to the unwinding of netting nor to the revocation of the transfer order in the

system;
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(14) Whereas it is necessary to ensure that transfer orders cannot be revoked after a

moment defined by the rules of the system;

(15) Whereas it is necessary that a Member State should immediately notify other
Member States of the opening of insolvency proceedings against a participant in the

system;

(16) Whereas insolvency proceedings should not have a retroactive effect on the
rights and obligations of participants in a system;

(17) Whereas, in the event of insolvency proceedings against a participant in a
system, this Directive furthermore aims at determining which insolvency law is
applicable to the rights and obligations of that participant in connection with its

participation in a system;

(18) Whereas collateral security should be insulated from the effects of the

insolvency law applicable to the insolvent participant;

(19) Whereas the provisions of Article 9(2) should only apply to a register, account or
centralized deposit system which evidences the existence of proprietary proprietary

rights in or for the delivery or transfer of the securities concerned;

20) Whereas the provisions of Article 9(2) are intended to ensure that if the
participant, the central bank of a Member State or the future European central bank
has a valid and effective collateral security as determined under the law of the
Member State where the relevant register, account or centralized deposit system is
located, then the validity and enforceability of that collateral security as against that
system (and the operator thereof) and against any other person claiming directly or
indirectly through it, should be determined solely under the law of that Member
State;
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21) Whereas the provisions of Article 9(2) are not intended to prejudice the operation
and effect of the law of the Member State under which the securities are constituted
or of the law of the Member State where the securities may otherwise be located
(including, without limitation, the law concerning the creation, ownership or transfer
of such securities or of rights in such securities) and should not be interpreted to
mean that any such collateral security will be directly enforceable or be capable of
being recognised in any such Member State otherwise than in accordance with the

law of that Member State;

(22) Whereas it is desirable that Member States endeavour to establish sufficient links
between all the securities settlement systems covered by this Directive with a view
towards promoting maximum transparency and legal certainty of transactions relating

to securities;

(23) Whereas the adoption of this Directive constitutes the most appropriate way of
realising the abovementioned objectives and does not go beyond what is necessary

to achieve them,

HAVE ADOPTED THIS DIRECTIVE:

SECTION |
SCOPE AND DEFINITIONS

Article 1
The provisions of this Directive shall apply to:
(a) any system as defined in Article 2(a), governed by the law of a Member
State and operating in any currency, the ecu or in various currencies which the
system converts one against another;
(b) any participant in such a system;

(c) collateral security provided in connection with:
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---- participation in a system, or
----operations of the central banks of the Member States in their functions

as central banks.

Article 2
For the purpose of this Directive:
(a) ‘system’ shall mean a formal arrangement:

- between three or more participants, without counting a possible
settlement agent, a possible central counterparty, a possible clearing house or a
possible indirect participant, with common rules and standardised arrangements for
the execution of transfer orders between the participants,

-—- governed by the law of a Member State chosen by the participants; the
participants may, however, only choose the law of a Member State in which at least
one of them has its head office, and

---- designated, without prejudice to other more stringent conditions of
general application laid down by national law, as a system and notified to the
Commission by the Member State whose law is applicable, after that Member State

is satisfied as to the adequacy of the rules of the system.

Subject to the conditions in the first subparagraph, a Member State may
designate as a system such a formal arrangement whose business consists of the
execution of transfer orders as defined in the second indent of (i) and which to a
limited extent executes orders relating to other financial instruments, when that
Member State considers that such a designation is warranted on grounds of systemic
risk. A Member State may also on a case-by-case basis designate as a system such a
formal arrangement between two participants, without counting a possible
settlement agent, a possible central counterparty, a possible clearing house or a
possible indirect participant, when that Member State considers that such a

designation is warranted on grounds of systemic risk;

(b) ‘institution’ shall mean:
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-—-- a credit institution as defined in the first indent of Article 1 of Directive
77/780/EEC (1) including the institutions set out in the list in Article 2(2) thereof, or

-—-- an investment firm as defined in point 2 of Article 1 of Directive
93/22/EEC (2) excluding the institutions set out in the list in Article 2(2)@) to (k)
thereof, or

---- public authorities and publicly gsuaranteed undertakings, or

---- any undertaking whose head office is outside the Community and
whose functions correspond to those of the Community credit institutions or
investment firms as defined in the first and second indent, which participates in a
system and which is responsible for discharging the financial obligations arising from
transfer orders within that system. If a system is supervised in accordance with
national legislation and only executes transfer orders as defined in the second indent
of (i), as well as payments resulting from such orders, a Member State may decide
that undertakings which participate in such a system and which have responsibility
for discharging the financial obligations arising from transfer orders within this system,
can be considered institutions, provided that at least three participants of this system
are covered by the categories referred to in the first subparagraph and that such a
decision is warranted on grounds of systemic risk;

(c) ‘central counterparty’ shall mean an entity which is interposed between

the institutions in a system and which acts as the exclusive counterparty of these

institutions with regard to their transfer orders;

(d) ‘settlement agent’ shall mean an entity providing to institutions and/or a
central counterparty participating in systems, settlement accounts through which
transfer orders within such systems are settled and, as the case may be, extending

credit to those institutions and/or central counterparties for settlement purposes;

(e) ‘clearing house’ shall mean an entity responsible for the calculation of
the net positions of institutions, a possible central counterparty and/or a possible

settlement agent;
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(f) “participant© shall mean an institution, a central counterparty, a

settlement agent or a clearing house.

According to the rules of the system, the same participant may act as a
central counterparty, a settlement agent or a clearing house or carry out part or all

of these tasks.

A Member State may decide that for the purposes of this Directive an indirect
participant may be considered a participant if it is warranted on the grounds of

systemic risk and on condition that the indirect participant is known to the system;

(g) ‘indirect participant” shall mean a credit institution as defined in the first
indent of (b) with a contractual relationship with an institution participating in a
system executing transfer orders as defined in the first indent of (i) which enables the

abovementioned credit institution to pass transfer orders through the system;

(h) ‘securities’ shall mean all instruments referred to insection B of the Annex

to Directive 93/22/EEC;

(i) “transfer order’ shall mean:
--- any instruction by a participant to place at the disposal of a recipient an
amount of money by means of a book entry on the accounts of a credit institution, a
central bank or a settlement agent, or any instruction which results in the
assumption or discharge of a payment obligation as defined by the rules of the
system, or
--—- an instruction by a participant to transfer the title to, or interest in, a

security or securities by means of a book entry on a register, or otherwise;

(j) ‘insolvency proceedings’ shall mean any collective measure provided for

in the law of a Member State, or a third country, either to wind up the participant or
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to reorganise it, where such measure involves the suspending of, or imposing

limitations on, transfers or payments;

(k) ‘netting’ shall mean the conversion into one net claim or one net
obligation of claims and obligations resulting from transfer orders which a participant
or participants either issue to, or receive from, one or more other participants with

the result that only a net claim can be demanded or a net obligation be owed;

() ‘settlement account’” shall mean an account at a central bank, a
settlement agent or a central counterparty used to hold funds and securities and to

settle transactions between participants in a system;

(m) ‘collateral security’ shall mean all realisable assets provided under a
pledge (including money provided under a pledge), a repurchase or similar
agreement, or otherwise, for the purpose of securing rights and obligations
potentially arising in connection with a system, or provided to central banks of the

Member States or to the future European central bank.

SECTION I
NETTING AND TRANSFER ORDERS

Article 3
1. Transfer orders and netting shall be legally enforceable and, even in the event of
insolvency proceedings against a participant, shall be binding on third parties,
provided that transfer orders were entered into a system before the moment of

opening of such insolvency proceedings as defined in Article 6(1).

Where, exceptionally, transfer orders are entered into a system after the moment of
opening of insolvency proceedings and are carried out on the day of opening of such

proceedings, they shall be legally enforceable and binding on third parties only if,
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after the time of settlement, the settlement agent, the central counterparty or the
clearing house can prove that they were not aware, nor should have been aware, of

the opening of such proceedings.

2. No law, regulation, rule or practice on the setting aside of contracts and
transactions concluded before the moment of opening of insolvency proceedings, as

defined in Article 6(1) shall lead to the unwinding of a netting.

3. The moment of entry of a transfer order into a system shall be defined by the
rules of that system. If there are conditions laid down in the national law governing
the system as to the moment of entry, the rules of that system must be in

accordance with such conditions.

Article 4
Member States may provide that the opening of insolvency proceedings against a
participant shall not prevent funds or securities available on the settlement account
of that participant from being used to fulfill that participant's obligations in the
system on the day of the opening of the insolvency proceedings. Furthermore,
Member States may also provide that such a participant's credit facility connected to
the system be used against available, existing collateral security to fulfill that

participant's obligations in the system.

Article 5
A transfer order may not be revoked by a participant in a system, nor by a third

party, from the moment defined by the rules of that system.
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SECTION I
PROVISIONS CONCERNING INSOLVENCY PROCEEDINGS

Article 6
1. For the purpose of this Directive, the moment of opening of insolvency
proceedings shall be the moment when the relevant judicial or administrative

authority handed down its decision.

2. When a decision has been taken in accordance with paragraph 1, the relevant
judicial or administrative authority shall immediately notify that decision to the

appropriate authority chosen by its Member State.

3. The Member State referred to in paragraph 2 shall immediately notify other

Member States.

Article 7
Insolvency proceedings shall not have retroactive effects on the rights and
obligations of a participant arising from, or in connection with, its participation in a
system earlier than the moment of opening of such proceedings as defined in Article

6(1).

Article 8
In the event of insolvency proceedings being opened against a participant in a
system, the rights and obligations arising from, or in connection with, the participation

of that participant shall be determined by the law governing that system.
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SECTION IV
INSULATION OF THE RIGHTS OF HOLDERS OF
COLLATERAL SECURITY FROM THE EFFECTS OF
THE INSOLVENCY OF THE PROVIDER

Article 9

1. The rights of:

---- a participant to collateral security provided to it in connection with a
system, and

---- central banks of the Member States or the future European central bank
to collateral security provided to them,
shall not be affected by insolvency proceedings against the participant or
counterparty to central banks of the Member States or the future European central
bank which provided the collateral security. Such collateral security may be realised

for the satisfaction of these rights.

2. Where securities (including rights in securities) are provided as collateral security to
participants and/or central banks of the Member States or the future European
central bank as described in paragraph 1, and their right (or that of any nominee,
agent or third party acting on their behalf) with respect to the securities is legally
recorded on a register, account or centralised deposit system located in a Member
State, the determination of the rights of such entities as holders of collateral security

in relation to those securities shall be governed by the law of that Member State.
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SECTION V
FINAL PROVISIONS

Article 10
Member States shall specify the systems which are to be included in the scope of
this Directive and shall notify them to the Commission and inform the Commission of

the authorities they have chosen in accordance with Article 6(2).

The system shall indicate to the Member State whose law is applicable the
participants in the system, including any possible indirect participants, as well as any

change in them.

In addition to the indication provided for in the second subparagraph, Member States
may impose supervision or authorisation requirements on systems which fall under

their jurisdiction.

Anyone with a legitimate interest may require an institution to inform him of the
systems in which it participates and to provide information about the main rules

governing the functioning of those systems.

Article 11
1. Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive before 11 December 1999. They

shall forthwith inform the Commission thereof.

When Member States adopt these measures, they shall contain a reference to this
Directive or shall be accompanied by such reference on the occasion of their official
publication. The methods of making such a reference shall be laid down by the

Member States
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2. Member States shall communicate to the Commission the text of the provisions of
domestic law which they adopt in the field governed by this Directive. In this
Communication, Member States shall provide a table of correspondence showing the
national provisions which exist or are introduced in respect of each Article of this

Directive.

Article 12
No later than three years after the date mentioned in Article 11(1), the Commission
shall present a report to the European Parliament and the Council on the application

of this Directive, accompanied where appropriate by proposals for its revision.

Article 13
This Directive shall enter into force on the day of its publication in the Official

Journal of the European Communities.

Article 14

This Directive is addressed to the Member States.

Done at Brussels, 19 May 1998.

For the European Parliament
The President
J.M. GIL-ROBLES

For the Council
The President
G. BROWN
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