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OF COMPETITOR IN BIG C SUPERCENTER PUBLIC COMPANY LIMITED CASE.
ADVISOR: PROF. SAKDA THANITCUL, Ph.D., 191 pp.

The Trade Competition Act B.E. 2542 Section 29 and Section 25(4) have not
clearly specified the criteria of the action of business operator that is considered
illegal. However, there are only guidelines rendered by trade competition committee
which can be used as a scope for considering a business operator’s action that may
be illegal. However, such guidelines are not considered as laws. Consequently, this
creates the concerning problems that what action of business operator will be
considered illegal under Section 29 and Section 25(4). From the research, the writer
views that it is uncertain whether the action of business operator in the case study
such as using sales promotion of other business operator or using other business
operator name in its own sales promotion will be considered illegal under Section 29
and Section 25(4) or not. In this regard, there are two different academic opinions.
The first opinion is that such practices are illegal because it is not necessary to use
sales promotion of other business operator or other business operator name in its
own sales promotion. The second opinion is that such practices are not illegal
because it is only its business strategy to compete against other business operator on
products’ price and consumers will be beneficial from such competition. Therefore,
to achieve clarity and effective of trade competition law enforcement, the writer
suggests that the trade competition laws should be amended, especially, by
specifying definitions of unfair trade practice as well as intervention and the
guidelines rendered by trade competition committee should be considered as laws.
In addition, the trade competition committee should be authorized and empowered
to have a power and authority to determine and specify any action that the

committee views as illegal to cover business operator’s action in the future.
Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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4) $rufazan@e (Convenience Store)
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2.1.4 nagnsnsudsdulugsiadan

nagnsAUan (Retall Strategy) Fiewninnld fowdsznevddy Tau 6 d’
Usznausae (1) iiaits (Location) (2) rmumannvianevesussavaudn (Merchandise Assortments)
(3) Wlyuesim (Pricing Policy) (4) drulsvaunsdeasnisnatn (Communication Mix) (5) M3

PONLUUIUUAZNNTIMINEUAT (6) MIUTNMIYNAT (Customer Service)

2.1.4.1 ¥uaiing (Location)

lunsailiugsiacyan viafinsdeoiduiladonisnanniidn Soyunniian viua
fifsvosiudUan (Store Location) vunefa nsfinnsanmsdndonyinaiidaasiuduan
Tmnefuaningiausaztsznm lnefddsmnumuiuresUsznslugusuiy s1une
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awaauazdealdanesan Wy dvhiafinsesgsiaeglugumudios vidslanaudledunjetadu
nsummasuas  Jymisesmsanasuaziymisewesiisensaieindutlymilngises

a [~4 %
WU LWUsY

2.1.4.2 AUVaINNa1gvaIUssNaUA1 (Merchandise Assortment)

AMUNANNMA18989aUAT (Merchandise Assortment) Aa A1SAALABNEUAN
-'-NI o o 1 v U b2 YV oal U & a ¥ A:{I o o 1 5’5
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ABIANTNDSEUAINUNINVUNENIIUAIUAIINNING AB LAUAIAINNANYTUATUAT LATAINEN
a ¥ &ll =} aa ¥ YY a Y A a ¥ a U 6 a a U
vosduA1ty Ao daudliguslnalidenassnainvatensidualundnduaiviiafeiu
A11130NBUAUDIAINABINITVRINAMNAUTLAUTLERNTeAUAMLA AuAUssiniAeiu

Ao oA = v v Yvy PN = Ao ° !
213UANIADNUVDIT YUR EKD Iwgﬂﬂ’]‘l@LﬂﬁﬂULWﬂU NIDAIMUVAAINVAAYVDILUUNUIN VTN UY

Aosliegamingan  wszazvilignAanunsadendeuardndulaliazninuarsinsi gl

“ 3nen quignenss wazany, Teaidoatiuanysal Tassnns msmunduuuasddguynulu
nsvheusfusywinegshiafds-Auan uasmstandeils Inaussousldgumu ssRadan, aduayy
lngdhtinnunesyuativayunnside @n2.) Twiey 2550, i 47-48.

? dufios £3A0f, nagmsnsmaneuitemsufudwisugsiadnUan Competiion Marketing Strategies for

Retailing Business [(http:/Awwv.bu.acth/knowledgecenter/executive_joumal/july sep 1 1/pdf/aw31 pdfutin 194
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2.1.4.3 ulgu1e51A1 (Pricing Policy) n1suastuntasusiaioidumnan
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o oA
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N15UsEngnmoauIn (economies of scale) nsdmalulagNyiudse N1SUBIUIYoLUTL
o & o v a v I3 & @ a 12 = v 4 a ¥ 1 Yy 4
dnnaeiees viligsiadulawesunsine daulduseunusiunuiua dwaliiulaes
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a v d' ¢ v Ay s s & o v o 10
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4 o

1) nagwnagnniu (Every Day Low Price: EDLP)

Y 9

[

nNagws “Every Day Low Price: EDLP” viseenaisendn “gnvniu” nagnsil
Tgnswdstuamusiagn lunstnwugnen lnednlawesunsitnandendumailnauilan
dmsultluginuszdriunignAnflendende wu wsessildusznoues nssauiiny [Wusu

wdmiglusiangn nagnsgnyniudunisvedusisegnuslilinisviedusidiniiu

s v W

willounagns  Loss Leading wenainfinagnsgnnniudalunsinsenisiseilieswniui

Y 9

= . d' Y =~ & & 15
PI19N Loss Leading VlLﬁ‘lJﬂ’ﬁﬂﬂﬁEJﬂ’ﬁLWENsU’Nﬁu  MIUU

2) nagnsn1sv1eandmu (Loss Leading)

a v a &

AuAilidu Loss Leader agQnu1gdndnAuUyuauaT (NeeangHan)

N9 Loss Leading @uavfianils o azilumsvindasssesnatdu q windu lngduaiiazan

Y a

Ju Loss Leader axgnaduduwaeuluises 9 aaeansl wavdinluduifignAienann

Y

10 aw ¢ « ' a A a v A o
350 Weavgy, “ngRnssunisudsduilddusssulugsiadiudn,” wih 38-40.
ANUS WINeAnNT wagAUDY 9, “91891UNNTIVBIT09 N15AUANVENINY: NANTENUBINTT
wistuangUsEnaugsiaduanvuavgandsUsemea,” yuganyunsideUssianiioudlalamvidAty

YBIUTEINA @V ATHFANARTIINETNNUANENTTUNITITaUIIR TauUseanad 2544, win 52
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WeRagagnAbiindu W diiuity dideau enaseam Wiy msvin Loss Leading enalilel
aglusUrasnisansiadudlaenseintdu vieassdrulaesunsiinldnagnsnisuan

%aﬂaﬂuqﬂﬁﬂﬂﬂugﬂﬂWLLWUﬂWiaﬂﬁqﬂqau@qﬂjﬁl
3) nagnsMInslaeianuuf (Discriminatory Pricing)

nagnsnsnedduimasbiwigndmdusnidnsesnauanidu
Y v & @ s = o g da % s & & a v dy LA
gnAmdniy lWudnnagnsvilsnlunienvessulaesunsinn lneduiniulawesiniiig

evaaiuazdsngnilufiey viounesssenelignunninusiivesauuinaliiuaids

¥
[

wseuAlanaunsailuvelaun nagnsidudunisasladnesan melignAusazngy

| o 17 . L. L | % a o v v | v v P
Tusensned (Discriminatory Pricing) sevingninunfifugnAniudaar5ruduan

4) nagnsn1suandudnaduusunuazlnsiinaiua (House Brand

and Private Label)

¢ a v s I3 @ ¢ = o
ﬂaEJV]ﬁﬂ']ﬁ?J']EJﬂuﬂ']L@']ﬂLL‘Uiu@LLagi‘WiL']G]ar]LUaLUu@ﬂﬂaQWﬁVUQVI
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5’]U1§LﬂaiﬂqiLﬂG\uqﬂq16ﬁ a‘lﬂ‘ﬂ’]ﬂigLﬂWULUuaU?ﬂmiqu'laLﬂaiuqiLﬂm’Jqf\]qﬂﬁjauwa@LLaS

Pundningluinavesnued dumyssnnidluinislawanusssndunus wiefutardeavad

v v

e N1sUsEndadunuannIslavanfing i lvauadsa1inIauRUsEI AR UN

Tileduausanduususuazlnsinaiivua Ingdusenduusuntuuazidudumnldyeniadu
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Fodud wu wali-lada a15ys Wusdu duAdsznnilazdududilauang iwszdu

'
a Y

LASDIMUNENNTANN ALY UL AL IvIlAeATI dduAuArlnsnaluaszsdudusnlddedu

nladlygevesiulaosiniiin 1wu Auel guesion WWudu Jsnmunimvesdusnagiesnin

[ %

dudUsziavusn dnidududlidununinuindn wu nszaeiivy 1Oudu Tudagiud

Y9

Aupandnusuawazinsinatvavesiulaasusifnveedliagiedaiiia tieanleasy

ANuflgnanNnguEuIlnAfifeIN1sdUATIAYN

16 = Y o
LIDIAYINY, AU 52
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, 4 L . .18
2.1.4.4 gyudsedaunsaasansnisnana (Communication Mix)

duszaunisdeansmmain Ao ManaunumsldluauAniien Tagld
AanssumsdoamvatsgUuuuimiy duulszaunsdeansnmsmaadudladovnanisnainly
msirdsngugnAdivanesiuresmanisdemsussianene q auvgiidesiinisdeau
msnmavanezULUUI i esnguuuumsieasuisegsonilunden fu 017 d1vma
$rudieantsvifanssudaasumsuemenisiidiuansndusl mslavaninisasdesilagli
yonhululuiamaseai domvesmslavanfemadeulssiufeneimsinduaiumsneves

o '
(% v b= IS

FluiFeenisansianduiuy Melinsesdloveinisdearsnenisnainil  viarnviatg uiuy

[y

FIANU1T0UNAIBENS AR I
1) n1slaiwaun (Advertising)

dolawanlutaguu deunagnsnianmsaaiafivhliausadniiangu
[P % < Y = Y a v & o a g Yo
Auslaalasanigd wasihfenguduslaalmdudiuiuuin lneidelavaniilvidennainvans
917 Iy Wsviend vilsdeiiun davans dedu gusenaugsiaseudendelavan lagiiansan
mﬂ"i’mqﬂizmﬂ“l,umﬂ%wm (Advertising Objectives) LLazﬂfcj:uL{lmmsJ (Target Audience)
Jundn nsidendelavaniaudfgunnnszdeudazdevzidntngudmunesieiu uay

AlganslunslasnveIdolfazUssNATAMULANAA LAY

2) m3duE3un1su1e (Promotion) Wuesesiianisnainfiviensesu
Iiausepalalunisdedunviseuinsvesiusian lneguuuunsinnanssudaasunisee

o 19

iieasewsedlalunsdeduivesgusinalagiinluiined

(1) nMstvpaLay (Premium)

18 o a a v a s = v o W a v .. . .
AUNTT HINNG, "ﬂaqmamimmmmammﬁmummuqsmmﬂaﬂ Competition Marketing Strategies
for Retailing Business [(http// www.bu.acth/knowledgecenter/executive journal/july sep 11/pdf/aw31.pdf).
i 196.

19 P

widdu dawna, "nsduasunisvenliilusssuseuseneumsuaziuilan : nadiinwves

Uszmelng” AnendnusUSygumdadn ansdfienans gunainsaluninendy, 2555).910 24 - 32.


http://www.bu.ac.th/knowledgecenter/executive_journal/july_sep_11/pdf/aw31.pdf
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(2) MIWAINYDIATBEN (Sampling)

(3) gUas (Coupons) Wualeulususesiiguszneugsiaeenliun

Austne Weliguslnahlulduselevdauderauasiig o Aseyll

(4) N15T9571978

IS 1

(5) wamuin1sA (Trading Stamps) LﬂumiLmﬂLLammﬂﬁm&am
togliurguslnaiindendnsumiiofvavauly Ssazauldun yarfazanaulude way
asnsntnuanvieldlusUvesiiuan vesuan viouandendniusilusafiay Tnodeuly
Tunsléuanudnisddu fiooradesdoaudlldmamuiiiuiinun Jwagldsuuanuant

A1SANU

(6) N13UTTYAUaraaIn (Packaging and Labeling) 9199¢
I3 ) ¢ A = Y a = a ' Y] ¢
Juluguuuunseeniuuussaiuiiiefnaduslag ¥3ensiiuAmuA1709uUTTYiNe Wy

Y A oa a a o v X oA & Vo I a < v
fﬂ{[ﬂ/ﬁ/ﬁ@LWNUiﬂqumamﬂmsf/ﬂﬁﬂqﬂﬂu%i@lﬂ@sﬂu WHAEANSIAUNUAN L UUAU

(7) nsldsesiiveiy (Specialties) wailunisanunulaglifa

=Y

! =) ra (Y = o ! a & a A
waAmTelidReulvlalugduuuresvesniy vievesdisie Heuliluvgnisalfiaunie

WANTARNG 9
a ¢ < 20
3) dUWNASLUA (Internet)

a s @ A & v u sy v =t 1%
duwesila dolntunslavanuazUssnduiusiulaamanils  gnAn
ansomdayasvazidunneifiuduamseuinisvomnsiuliegnesimsa uaviudeig o
frenunsalfiludemnimsnenazdemansussanduiusiiiuiudvesussneugsauuls

Wuegad nedldiuyuien Weflsuiumsuszeduiusnedu 9

20 o a av a s ~ v o w a v L. . .
AUNTT HINNG, "ﬂaqmamimmmmammﬁmummuqsmmﬂaﬂ Competition Marketing Strategies

for Retailing Business ['(http//www.buacth/knowledgecenter/executive jounal/july sep 11/pdf/aw31.pdf).

91 196.


http://www.bu.ac.th/knowledgecenter/executive_journal/july_sep_11/pdf/aw31.pdf
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v o a v . . 21
2.1.4.5 NM992NLUUIIULAZNI5ANGEAUA (Store Design and Display)

]
a

UsIEIMAlUIAT (Store Atmosphere) fiB msasanmanwalifvessuen slviguslaa

a

danlduinisuseivle lddnadudnvazandnonssuvesiui lasw@sn wndainisdamns
auan dhg wae & 1Fee uazamgivesiiu mseenuuuukazNsInEumangluiy
[ k4 I3 v o < = 4 14 a ¥ Y a

Junisadreussemangluiulmitaulavasidunfgalignaieeniuidianlduinig
Tufu anuaneay MIEzeIN wasn1IeanwuU AnuissuTasiduseniusenougsiasies
ianuddsy wenaninsdnuanuaznsdnieduiuuulyilusumsiinsuumnamyves
auelidaluiara WevinlvignAazamnlunsiiudenteduaanngwu  §usenaugina
geenusalddslavan o uiawny (Point of Purchase Advertising) laiwanUssandunusnielu

Sudiuledneie 017 theniu @innes wuuiues Wudu fedelaeaniiunIsenwaasIu

wAAENIEAUNTTovRgNATlanIY

2.1.4.6 m‘m’%migﬂﬁﬂ (Customer Service)

MIUINsanAT (Customer Service) fia N1sudRuaznsiUINISMLAIY

maniswesgnAfuidusnmsiuiu msuimsgnandiesestu uazn1slidsendendiugasusiu

[

ddgguoanisiuinisaeluiiy wilnounisunnauazdecdasunisinausuies

o

3810158 NINA ARBAIUNTUAT RN IENT

wenNINsUITNMINElus LAY 9 edneantazaInlignAluseninens

[ dl' o 1 [

Tdusmslududadusesddyndesiiats {usznevgsialimsuesivdadng fonadu

v A

p9AUsENRUAANANEDRYY LLa%ﬁiﬁu’Ju@Jﬂﬁ’]“U@Q%”mLﬁﬂJﬂﬂ N

o

2.2 wgAnssuiinadndunisudetuiliusssy (Unfair trade practices)

sruukAsYgNaasyibminnnensudsulunaInduauasusn1sousstnunganig
Jeassninenseg1eiiuszdnSan aaenaunisiauimalulagmsndnlviady uiilesain
WwanenddgnanlunmvingsiavesUsenaugsna fie Mlsgegainlaannnisusenauianisiu

Aatudsenadngneinssunisuiaduiliusssuiieiaieguisduvemy

21 A ) v
SRAURYINY, TN 197-198
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woAnssunswUstunliilusssy nuneds ngAnssuninisivesdussneugsna
nsennisle q WuveulunnsaAidugsiaeg19sund wasngAnssutudanansenuly
AUsEnaugsNaTeduldsuaudeme Yavi1e Andu viedndanisusenaugsia vsedes

¥ a a 22
AuLANN1TUIZNBUTING

a aa ! &) Y A [~ 1 g =] o a

wgfnssundeInunisriliiusssuveiudazyseimatuiinisinuangAnssy
msfldidusssuuanaeiu Ingldansadmgueindvinisuieduienisinuangunae
YoUsENART 9 19 wieliluegiu “U1nIgIuY0995581uUTIlUNISAN " vatuaasUsemna
WoRNIIUU DD RITgNILluLIUTEWA wivUssmaenasiuImgAnssutiudud
gousuls viseunsUszmelifinismuauiseamseiiliidusssuas wmszdiuunfaiinisnse
a9 vesuszneugsiaTedesnldiisunamilonainagliinansenuieninisaludedu
Tupaelaesiy  Felifianudnduiiazdesnivan nstiduldnguunedaduaniznisiafe

a - < o [ o v [

woRnssuneralunsianenszuiunmsulstulunainlagnisinlviinisudstulunainanas
Fegavneudazdwadeunguilnalugunuuredsal AN YTOANNVAINNANEVBIAUAT
TuvagivaUsenatesinngrutenswistunisnisadidnngliieunssdinnginssud

o

viliAsnalunsausennsaiisiulunainlaesu willingUszasdfiazansngniniluns
wstunagsnaludnwasdusssuneusznougsianieduiesiie luguuesnenaiudng
n3vveIRUsEnaugsnasIegesueagkiinansenudeniinisaludsdulunaiausinin
Snwazvosnstitliifusssufmsiiesdaindungiinssufisewiu Snen1sivunaanuiin
TudmvesnsiilididusssuilinguunenisudsdunanisifinnunseunqungAnssu
mMsutsdunensdilifislnsouldnussamuaslunanunmsaiflienamaianld s

TneluuarunUygaludiuresnisafbiilusssuasiinsmnuanginssufienadunis

a Y v 23
agl’llﬂﬂfd]ﬁll’]ﬂlﬁﬂ?']ﬂ q

22 = a Y aly
seiinssa wsnasvn,  ‘wuulnuw?  wganssunmnenisandlaifussse, lu

http://otcc.dit.go.th/pdf/know16.pdf, ed. RaaisdrtndaaSun1sudadunieanisan (2557). v 2
23 v aw A o o ¢ = a wa Y aiy
anideiieiannUsewmelng, “srenuatuauysal lasinsfinwinisujoininisaiily

Jusssuvesszinanis q ensiauiuiujifinuuins 29 aunguunen1swasdunianisd o
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[ a a [ ! I a v A 1 & 1 Id 1
aﬂ‘l‘&m%sdaﬂWZ]G]ﬂiimﬂaTﬂﬁ]ﬂ’ﬁL‘LJ‘U'WZ]Wﬂ?ilIﬂ']iﬂTVIVLlILUU’G??&I wuawldu 4 nga

v 124
Town

a_a

2.2.1 wgAnssuvasusznaugsianiimanelunisugsdenaiavsanisdninnis

LUITUAAA
(1) msrvuasieluiidusssy
1) WenujURmusiaiudde/duiedua ¥3eusng (price discrimination)

2) MMUATIANAUAIMIEUINTALALALS (excessive pricing) wuseanidu 2

3) ANSANUANI DS NEISEAUTIAEIa8 19 llldusssy MSaNISAINUATIAIAN

[y

(2) AnfugUseznaugsnasedudliviansianaus

eXp

' 1%
aa v I

(3) MvuaeulunensmniianvazidenaUselevilagliiivanaduais

1%
1 Y = ¥

(4) \henufURsed@e neivielunisliuinig nievedualusiuuvesnunn

kY kY

wseeulvlunisliuinslaglifivnnaduaunis (discrimination behavior)

(5) Urastunisde vieviedunmsauinis lauldiivmnaduais (refusal to deal)
mneds MU iasnaeingsiadie (Refusal to deal) lugduuulafimuiugusznaugsia

U518 Msensidenufudtunisusenaugsiasmensinnuatesunemsemauly

[

(6) Widuanungnalaeivuateulniidnyaednfanisuistu(fidelity rebates)

lasensdasuTEUUNMIHIsTunINsAiiNevLusionsaeen ewe nsumsrnely nsensuandivg,”
W1 3-4 - 3-5.

24 ~ « a Y a1 & s o
FEWNITEU WINULIVN, LL‘U‘UVLWU? quﬂiiu%’mﬂﬁmﬂuL‘Uuﬁiim , BN 2.
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(7) fansaatiadenisuds n3ea1nnladun ISHan NILrUSNSIeAnNUY K SeYinane
AU

[

2.2.2 woAnssuNfianenusuaen1sitonunanaseanienisat lunisnvuaidouly

v o A & o w a [ Y
Vn\iﬂqiﬂ’ﬂuaﬂ‘lﬂmz‘l/lLﬂun'ﬁ‘iﬂﬂﬂiaﬂ'lﬁ VI']\?LﬁE]ﬂi‘Llﬂ'ﬁﬂ’]‘UE)\‘i@ﬂ’]

(1) AMvuATIAUIUaN (resale price maintenance) 11883 NSAINUALA

anAvasnuImglusimdmiedusvseusnismuiinmvun mngnaliufianuazgn

'
a =

adlny i TAlUT NS wUITUAUSIANVRIFILNUIIUNY vSaRAUAN Fadunisdadanis

Y

uisturesgnifiirdudmieuinisludmiesio
(2) YeRuilvigveUanuedunvedguls (exclusive dealing)
(3) IfindrurugunuIming (exclusive or selective)
(@) Ufiasnnsie vidwmeaudn siteuinslaglifvmuasuans (refusal to deal)
() Temwnaresedudnuamenlieu viednn visensliiamudevneliunaen

(6) Fnunioulanisnisan wiedggyinisaddunisiiia wieneainu

Fomeliungdn ganyanriegsiady
(7) Sadeulunuusmauun (reciprocal dealing)
(8) fvundeulvlunsidaan franchise 7ililidusssu
(9) tadudonauaudlusanien (package transaction)
(10) TafuTensdudi (tie-in-sale)

a a g A v o Y] s Yy av 1 &
2.2.3 Wi](ﬂﬂii&l‘l/lLUNﬂ"IiLLEN‘U\‘]Qﬂﬂ']‘UE]\T@LlﬂNiﬂUaﬁﬂﬁlﬂaq%ﬁ%q\iﬂqiﬂ’]%‘luL‘L]u

BREREY

(1) Anfudlviguszneugsfiasedulsznougitafugudiveny
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(2) unINUagsNveIUsENougsnaTIedy § ludnvasiiiliinaiy

\demeungsna

(3) duyvisevhdyaimeuwnulunsagliuseneussiasedu viegnen

VBIAKYIUTTNBUTIAINUAU

2.2.4 n5lnagnsn19NIsAINVINTTTEIUTIN

=) a

(1) WanTadayarnudumenisnds lngdsnsvuy wied5au 4 Alidusssu

2) unFamalulaglenistyy Tiduuu vielsmsdueiiliduss

1 v o =]

a { a . 25
2.3 npAnssuNnaINlvauvaINta1UIAlanann (Abuse of Dominance)

U

Y

nsafiugsialunaedudladusvilvseusnislausnmmils mngusenaugsia
selaanusanmunsiamiieduyusserduls asiligusenaugsfianetulidiuianain

(market power) warmniUsznevgsiasetuiisnunnainegddudusseznaieiuu

[y 1 [ o

a1unsanIunsAegmilasedunisudstuldedralideddyasiilugnisiduiannein

Yal o I

(monopoly power) nanelludiidwamionain anunsoasisguassanisiigaaiauaznis

Y

'
a0 A

Y1530 9V UTENoUgINITeduld Wesnlifiguusdulunain duasvieguiesedn o

Y

Adulaiesdaumintuy wmsglifianuamnsafiszluudsduiuiusenavgsnandsnnamile

Yal o & ¥

naale Aely gdunamtenainviegynuinlidsaiunsalddunamilenainvesnululy
madiauls Tumaasugmanslanusssiamnisldsrunalaeiveusenduaesanvuy Ao N3
Tgrunanasnralszlevillilonua (exploitative abuses) kazn1slgg1unaLiovdnnITuUITY

(exclusionary abuses)

25 v ¢ ¢ = = =~ v o a
937UINU ’Nﬂ’ﬂﬁﬂ‘u, "AsANENUTIULNGU : ll'1Gﬁﬂ’]ﬁfﬁﬂﬂ{]‘ﬁlﬂﬁlﬂ’JUﬂILIﬂ’]{L“UaWUWQNGUBU

=

Y94 Jlgnamilenan Usewaesdiu Usemeanguuszanglsy wazdsewelng” GnendnusySaya,

UMNUUNN AMNSTRFIEANS UNINYIBEFITUANERNS, 2545). T 17.



23

2.3.1 mslggnunanarsmnauselevilinenuas (exploitative abuses)

weAnssuNstiauawaImnaUsEloviiionuiaiu anansafalivalesuiuy

AN DU

2.3.1.1 MsAMUATIAIFUAIGUAUAIT (excessively high prices) fin n37
D a Ao - ) | =i o ° = a v
HUszneugIfalidunavilenataiidiuudmainiigs uagddunalunsimuadunaduaily
nan laldgunawmilenainivuasiadudivesnuliisnvieigeiuaunds neldisnis
nUTiadunlrivTinudeyas dawmalviuilnainiudesnis (euasd) luduadngann
wn lesndTunadudlunain (guniw) Liifieamesieninudeinisvesguslan vinli
AusynavgIianddnamiienaindindnainsadusimdunvesmuielilanilsgegale

waviuslnandeseendeduitulumaiguiesnusunandmielunainivinaes

2.3.1.2 nsimunsinrlneiaenufjid (discriminatory behavior) fie Ml
fuiefvunsaeneduivdn Ussian aunmideaduliiugnivesnudiaziiluiese
Tusaniisatileelsifvmdulalugusuyu wu msvuds Wudu ueenassneligninsends
Tusian 100 vwsioviae usveliiugnidnsievilsluma 80 vwsemite deiedunis
fmuasaugegadenufialaedvouldestmids inszenadinailiunisvdnnisudedu
(exclusionary) nanaft Vilinsudetulusearinsgnivesaudsly ssmnedunuussgnén
Tunsagneduddelulivinfsutu Snnsdindeionadeldndunisdenufiadiummie
mslifaauan (discounts) lumsiieauduigndwesueswliviniiendu nadiiforadioldindu
msliennamilenanlaeiiveuld dedeuassiligndwesnuliionauvsduldesnadusssuuasi

maLﬁumsﬁué’mﬂmudqsﬂ"ﬂuiwdNQﬂﬁﬂﬁummu

2.3.1.3 nysvudilivigshedugusznavgsfiady (exclusive dealing) fo
msfifusznougsiatmuslignéivesmuingsiaamefunuinty Tnedunsteiuligngd
vasnudetgenuioulvuarufifniuieulufindnedisldilusssy lnglifluade
Usz@nsnn vsonmunmuesdusmsensliiuinis wsemsliusnisudenisvie 1unisdaie

lonalunisidenueduavesyou
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2.3.1.4 n1511UATIATIYI868 (resale price maintenance) N15A1%UA
SIANVNYRDVUIYTINDINITIANVILUANKALTIANVIEEINIEY NITAINUATIANVILAB AB NS

FAUANUATIAVILVBIUTIAL LT BT vane iy Faiinduelallgoudnnitgniy

egnaatvuald duaatunaslidmihedudlivniudiudnsely Fnstmunsmee

Y

seuwilhiRansuuiusinunm Sdoduadeseduilnneg1es

2.3.2 M5 8NN VIANTTUIITU (exploitative abuses)

a A

A’ v oo ~ g o § Y a & 9gvo
ﬂ'ﬁ‘VlLﬂu@jﬂigﬂ@‘Uﬁﬁﬂ‘ﬂﬂﬂJaquqﬂL'Viu@@]a']ﬂuu @']‘U‘Vl'ﬂ‘ﬁ%ﬂigﬂ@Uﬁﬁﬂ‘Uu‘lﬂfﬁaquq"ﬂ

Wilanainvenunseyin1sndveumeng iy Wevdngusenaugsnasigduneglunain

'
a

Wweatuleanluanaaindumuasusnsiediu viedavineliliguseneugsfasedu ey

a

weneanininusdulunaindufuasuinisweatugUseneuginaniisnuamionaials gl

a 4

woFAnsIUAesURUUNEUSENeugsianlgamilonananseyinievdnguiadu a1y
2.3.2.1 NM3ULesNaeringsnanae (refusal to deal)

= A v a da o = a a ° a o
UUIYO ﬂ']ﬁ'VlE&Uiﬁﬂ@Uﬁqiﬂﬁ]mN@’]u’]‘ﬂLﬁua@ﬁqﬂﬂﬁLaﬁmﬁ]g‘l/]’]ﬁqiﬂﬁ]ﬂil

v a oA a wal a v ° Y a o o A
Qﬂﬁ%ﬂ@Uﬁqiﬂﬁ]U’NiWU Vﬁ@La@ﬂﬂﬁUGﬂﬂ«lﬂqiﬂigﬂaUﬁqﬁﬂﬁ]@'}ﬂﬂ’]ﬁﬂﬂﬁﬂ@%@Liﬁﬂi@ﬂﬂﬁ@Nau‘lsU

MnnmUszneusnasedu vbidug assasensud siuvesUssnougsianetiu
1 ' . . 26
2.3.2.2 NM3VIWAMNTINUYUYDINULES (Predatory Pricing)

Junginssuiiuszneugsnaunsegeuwedudainifuun1snannse

¥ (% [
a wa =

Aunuae N1UHURNeARTWHBIRINEUTENBUSINIUNTIETRUNULIN YT0lin15VaLYY

o 1 1 adAaa B

v a o ¢ ° A v a v A <, a g v o =~
GU']lINaG]ﬂmsﬂ"\]’]ﬂﬂqlﬁ/llﬂﬂifﬁmﬂﬂ’ﬁsﬂﬁlﬂau@W@u LU‘UW@]WﬂiiﬂJ‘WIﬂJﬂT‘ﬂ@ﬂLL‘?NV]@JNUVJUU@U

U

waylanunsoansimaumuudaduiuguseneugsianidnnamilonainlaiu

26 a v ° v .
SNAUY FTWND, "NITVIYAINIIAUUIDINULBY," Tu http//otcc.dit.go.th/pdf/know20.pdf,

ed. YaasdNANATUNITUYITUNIINTAN(2557). M1 1-4.
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2.4 WafuazHaldgvaINITENVIALATNISUYedU (Advantages and Disadvantages of

Competition and Monopoly)27

mswtadugendniinisynuia uiildldvueainuinnisudadulidinadens waz

o
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nsynvInliiinadias Men1sudstulaznisynvIe 1 aNinaflaznalderesn1sutiunay

mswnwn Jadusesilideatuldlifiiduas Tngervasunafina deveanisynuinuaznis

Y o

wUaTUle Aatl
2.4.1 HARYBINITHUIVU

2.4.1.1 nsuustuneliiian1sdnasinsnensegaliusz@nsnw 1iesann
ninensliudsaunils 9 J91dn ninernsnivalgaiunsainunanduaiuasusnislauiun

¥in vrrianaussanudesnisvesrungulvg vaiiafausrnudsanisvesaunguiios
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§ 45. Unfair methods of competition unlawful; prevention by Commission

(a) Declaration of unlawfulness; power to prohibit unfair practices; inapplicability to foreign
trade

(1) Unfair methods of competition in or affecting commerce, and unfair or deceptive
acts or practices in or affecting commerce, are hereby declared unlawful.

“FTC V. Sperry & Hutchinson C, 405 U.S. 223, 244-45 n.5 (1972)

" Federal Trade Commission, FTC Policy Statement on Unfairmess, 17 December 17
1980. Available from : https://www.ftc.gov/public-statements/1980/12/ftc-policy-statement-

unfairness
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® The Federal Trade Commission Act 1914, United States Code, Title 15 — commerce
and trade, Chapter 1, Section 13a. Discrimination in rebates, discounts, or advertising service
charges; underselling in particular localities; penalties

§ 13(a) It shall be unlawful for any person engaged in commerce, in the course of such
commerce, to be a party to, or assist in, any transaction of sale, or contract to sell, which
discriminates to his knowledge against competitors of the purchaser, in that, any discount, rebate,
allowance, or advertising service charge is granted to the purchaser over and above any discount,
rebate, allowance, or advertising service charge available at the time of such transaction to said
competitors in respect of a sale of goods of like grade, quality, and quantity; to sell, or contract
to sell, goods in any part of the United States at prices lower than those exacted by said person
elsewhere in the United States for the purpose of destroying

competition, or eliminating a competitor in such part of the United States; or, to sell, or
contract to sell, goods at unreasonably low prices for the purpose of destroying competition or
eliminating a competitor.

Any person violating any of the provisions of this section shall, upon conviction thereof,

be fined not more than $5,000 or imprisoned not more than one year, or both
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“ the Antimonopoly Act 1947, Article 19 “No entrepreneur shall employ unfair trade
practices.”

"' the Antimonopoly Act 1947, Article 2(9)

“(9) The term "unfair trade practices" as used in this Act means any act falling under
any of the following items:

(i) Engaging, without justifiable grounds, in any of the following acts, in concert with a
competitor:

(a) Refusing to supply to a certain enterprise or restricting the quantity or substance of
goods or services supplied to a certain enterprise

(b) Causing another enterprise to refuse to supply a certain enterprise, or to restrict
the quantity or substance of goods or services supplied to a certain enterprise

(i) Unjustly and continually supplying goods or services at a price applied differentially
between regions or between parties, thereby tending to cause difficulties to the business
activities of other enterprises

(iii) Without justifiable grounds, continuously supplying goods or services at a price far
below the cost incurred to supply them, thereby tending to cause difficulties to the business
activities of other enterprises

(iv) Supplying goods to another party who purchases said goods from oneself while
imposing, without justifiable grounds

(v) Taking any act specified in one of the following, unjustly in light of the normal
business practices by making use of one’s superior bargaining position over the other party:

(vi) Any act falling under any of the following acts, which tends to impede fair

competition and which is designated by the Fair Trade Commission”
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2 the Antimonopoly Act 1947, Article 2(9)
“(9) The term "unfair trade practices" as used in this Act means any act falling under

any of the following items:

(v) Taking any act specified in one of the following, unjustly in light of the normal
business practices by making use of one’s superior bargaining position over the other party:

(a) Causing the said party in regular transactions (including a party with whom
one intends to have regular transactions newly; the same shall apply in (b) below) to purchase
goods or services other than the one pertaining to the said transactions

(b) Causing the said party in regular transactions to provide for oneself money,
services or other economic benefits

(c) Refusing to receive goods pertaining to transactions from the said party,
causing the said party to take back the goods pertaining to the transactions after receiving the
said goods from the said party, delaying the payment of the transactions to the said party or
reducing the amount of the said

payment, or otherwise establishing or changing trade terms or executing transactions
in a way disadvantageous to the said party

(vi) Any act falling under any of the following acts, which tends to impede fair
competition and which is designated by the Fair Trade Commission, other than the acts listed in
the preceding items:

(a) Unjustly treat other entrepreneurs in a discriminatory manner

(b) Dealing with unjust consideration

(c) Unjustly inducing or coercing customers of a competitor to deal with oneself

(d) Dealing with another party on such conditions as will unjustly restrict the
business activities of the said party

(e) Dealing with another party by unjust use of one’s bargaining position

(f) Unjustly interfering with a transaction between an entrepreneur in
competition with it in Japan with oneself or a corporation of which oneself is a shareholder or

an officer and another
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transaction counterparty; or, in case such entrepreneur is a corporation, unjustly
inducing, instigating or coercing a shareholder or an director of such corporation to act against

the interests of such corporation.
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o Designation of Unfair Trade Practices January ch, 2010 (Fair Trade Commission Public Notice
No. 15 of June 18, 1982) aulail; httpy//wwwijftc.go jpo/en/legislationgls/unfairtradepractices.html
(Deceptive Customer Inducement)

(8) Unjustly inducing customers of a competitor to trade with oneself by causing them
to misunderstand that the substance of goods or services supplied by oneself, or its trade terms,
or other matters relevant to such trade are much better or much more favorable than the actual
ones or than those pertaining to the competitor.

(Customer Inducement by Unjust Benefits)

(9) Inducing customers of a competitor to trade with oneself by offering unjust benefits

in light of normal business practices.
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3.3.2.2 durangauvasssnagdu

Japan Fair Trade Commission Recommendation Decision No.7 of

2002, the Mitsubishi Electric Building Techno-Service Corporation

Tutudl 11 fiquisu wm.2545 angnssunsmsutsiuiidusssudiu (The
Japan Fair Trade Commission “JFTC”) lafiAuugidinuunng 48 (1) wisnsgsuvaaan
shemsTagnuaagnsiisnsudsiuidusssy (“nsuiugnn”) SaUsem Mitsubishi
Electric Building Techno-Service Corporation (“U38W%”) Feudeme ldeensuduugii
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3.3.3 UssmAas1susginviala
3.3.3.1 waAnssumsufUiRnemsdniiliiliusssu (unfair trade practices)

nguuneAmfuguanganssuniswdsdulunisusenaussialudsine

d1515455LNMALA Aa Monopoly Regulation and Fair Trade Act 1980 lagl394n15%1N13
o a & a wa v o [ v wal PN A 14 a wva

nsziiilunisuiimamsalidusssudya@bilunned 5 Sosnsiunsufdanig

[

v ay o 15 1 ¥
msinlidusssn wns 23 TneliseasidenasUlacel
“Urm31 23 un1sUfRnsnsAAliBussy

(1) aRansle 9 nsgvhnsasselull dinavhlansmmdusssudeme
= = = o a ™ a wa Y a1 g » = °
wseonadee (@sluiillazisondt “msujiainiensenliilusssu”) sadanisnszyinves

U3EnlulAse vselinUsENausINAdUNTEYINNITIU
Y 9

. Monopoly Regulation and Fair Trade Act: Article 23 (Restriction of Unfair Trade
Practices)

“(1) Any undertaking shall neither engage in any of the following conducts that harms
or is likely to harm fair trade (hereinafter unfair trade practices ), nor cause affiliated company or
other undertakings to engage in such conduct:

1. Unjustly refusing to deal or treating a trading party in a discriminatory manner

2. Unjustly excluding competitors

3. Unjustly inducing or coercing customers of a competitor to deal with oneself

4. Trading by unjustly using a superior bargaining position

5. Trading on such condition restraining the business activity of the trading party
or hindering the business activity of other undertakings

6. [Repealed]

7. Unjustly giving aid to the Specially-Related Person or other company through

any of the following conducts:

8. Any conduct, except the conduct in No. 1 to 7, that is likely to harm fair

trade”
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*° Guidelines for Assessment of Unfair Trade Practices April 25, 2012 : V. Assessment of
Ilegality by Types of Conduct :

4. Unfair Use of Incentives

To maximize satisfaction, consumers must be able to purchase good quality, low-

priced goods or services based on accurate information. Therefore, an undertaking must use price



54

and quality of the supplied goods or services to compete in the market. In light of such a fact,
luring customers from a competitor by interfering with trade, using fraudulent schemes or
providing unfair benefits is considered as using unfair means to compete.

Therefore, such conducts are prohibited as they undermine the competitive order and
prevent consumers from selecting good quality, low-priced goods or services.

A. Provision of Unfair Benefits It refers to conducts in which an undertaking provides or
offers to provide unfair or excessive benefits in violation of the standard trade practices to lure

customers from its competitors

(2) Criteria for Assessment of Illegality

(A) Primary consideration is made as to whether the provision of benefits harms the
competitive order by using unfair competitive means other than cost and quality.

(B) The following shall be considered in determining whether or not the conduct
qualifies as use of an unfair competitive means:

1) Whether the provided benefits are unfair or excessive is determined based on the
standard trade practice. Standard trade practice is a practice that is ordinarily carried out in the
industry. However, this

means that the fact of the case are assessed against ordinary customs that are dictated
by the rule of competition, and thus may not necessarily correspond to the actual trade practice.
A benefit is unfair if it is considered as inappropriate according to the standard trade practice or if
it is prohibited by relevant statutes. A benefit is excessive if its amount exceeds the customary
level in accordance with the standard trade

practice. If the provided benefit is a gift, it shall not exceed the level permitted by the
"Types of and Criteria for Unfair Trading on Free Gift" (Announcement of the Fair Trade
Commission).

2) Whether the undertaking is capable of luring the competitor's customers (including
those of the potential competitor s). The undertaking that offers or provides benefits does not
need to engage in an actual trade with the customers of the competitor; as long as it is capable
of influencing the decision-making of the customers, the likelihood is acknowledged.

(C) Even if the offer or provision of benefits qualifies as use of unfair competitive
means, the following reasons shall rebut the illegality of the conduct challenged:

1) The efficiency-enhancing effect or consumer welfare appreciably exceeds the
anti-competitive effect.

2) Provision of benefits is deemed to have other reasonable justifications.
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(3) Examples of Conducts that may be Considered a Violation of the Act

(A) An undertaking makes offers for or provides illegal rebates to customers so
that they would purchasing its goods or services.

(B) An undertaking provides gifts in excess of the level permitted by the "Types
of and Criteria for Unfair Trading on Free Gifts" (Announcement of the Fair Trade Commission)
(e.g, in case the free gift for consumers is 10 percent of the trading value, if the free gift
rewarded to consumers exceeds 1 percent of the goods or service, and in case the value of the
free gift rewarded to consumers exceeds KRW 1 million)

(O) A undertaking lures customers by making offers for or providing benefits such
as rebates to those who introduce, request, or advise the competitor's customers to engage in
trade with the undertaking.

(D) An undertaking provides illegal financial benefits, including money, to win a

contract from or engage in a trade with a specific undertaking.”
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fvou felitinANudeenndudatulunain uazdeuilaa Jallundyganineitewdn 9

3 atumeiu Ao
1) The Sherman Act of 1890
2) The Clayton Act of 1914
3) The Federal Trade Commission Act of 1914

nguanefteiduudunlunisaiuaunisynuin Ae The Sherman Act of 1890

«:4' 41 = P
Tnglusosnseuaumsunuinilulusunns 2 Jsagdlaninulda

¥ Zoufvaiu. wih 61,

" The Sherman Act 1890, United States Code, Title 15 - commerce and trade, Chapter
1, Section 2 Monopolizing trade a felony; penalty

§ 2 Every person who shall monopolize, or attempt to monopolize, or combine or
conspire with any other person or persons, to monopolize any part of the trade or commerce
among the

several State, or with foreign nations, shall be deemed guilty of a felony, and, on

conviction thereof, shall be punished by fine not exceeding $100,000,000 if a corporation, or, if



80

“UlaNsEyiNITHNYIN Y3oNeI8IUNTENNNITHNUIA NTBTINAUNToaUAUA UAY
yanalayananils vieyarsdunansauiienseimssnvnduniadlanisnisimionis
widudseninedganeg vieduwadu q doiluauineigyr deeedilnuuiuniefosdnu
poaaslunsdinduifyana vielunsdiiiduynrasssumagiinwuiunileduaeaans vie

FankiAudul wiensd Uiy wiusmaiuaunls”

(%

FeunUayelAunsd dvoutvanisauaunisynuinluaindnvaeieiufe n1s
nszdwdunisynuinvesyanalayananila nsneneiunszyiinisdulunisynuin way

mii'mﬁ’uﬂszﬁwﬂﬂié’uLﬂuﬂ’li@ﬂmﬁm
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3.5.1.1 am“zjszna‘umwmwasiminsgmamﬁumignwm

AYAARAANATY 2 103 The Sherman Act Humaldnemdnlsluai United
States v. Grinnell Corp43 13791 “The offence of monopoly under section 2 of the Sherman
Act has two elements: (1) the possession of monopoly power in the relevant market and
(2) the willful acquisition or maintenance of that power as distinguished from growth or
development as a consequence of a superior product, business acumen, or historic
accident” @luafidmaldsasdusznaumufisvasmanssyhduiuniawnualy 2 Jszms

1Y

Ky

Usgn13u3n the possession of monopoly power in the relevant market

4 o a

MUEANIN Hnsevianuialzdedidunagnuineglunainduaviauin1siiieives

Y

(relevant market)

any other person, $1,000,000, or by imprisonment not exceeding ten years, or by both said

punishments, in the discretion of the court

42 s A & a & a a a aa ¢ o s
Ejﬁi @numa umgy LLﬁlsULWSJLWN 1ny A9.NUAITU VIIAYS), AGNNTITUATNNLNEUNLLA

PIEVUUIANTRUITUNIGNITA WA, 2542, 17 64

* United States v. Grinnell Corp.,384 U.S. 563 (1996)
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“ Massey, Patrick, “Market definition and market power in competition analysis: some

practical issues” The Economic and Social Review 31, 4, (October 2000): 310.
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88T W1NVIN (Monopoly power) NE1FR H81U1ARAIAlURAIANNLITTlUSEAUTN

g3 (a high degree of market |oower)45

(1) ANUVLNEYDIRIEUIIHNVIA

ngvanedesiunisynvinvesuseinaanigoiusnilalala

Y o 14 1 v ¥ ! = 4
F’]’J’INWNWEJGU’ENQNE]']U']‘UQﬂ"U’]ﬂ‘l’J@EJ'NGUWLQu Tmglu Sherman Act was1 2 lanamfenisiiu

v
a dao v U = v a

nszyimsTiindiemsynunlagguszneussaniisuana ey Jadesunfiansan
AT ingagnIe Tnen1wdsnguinldeiin Market Power w38 Monopoly
Power Gtsanssniifiaumnelndidestu uilaeialuudadin Market Power sinldfuns
muRInMsviiendnuiangsa Rule of Reason) d2u1i1 Monopoly Power agldlunsdld
Aedesiuins 2 uds Sherman Act Tagssa luad United States v. EL du Pont de
Nernours & Co., 351 U.S. 377 (1956). mawiuin msynwm e nsdifiyaraiiavsusfidesluns
N3¢ (making) ¥3eM133mn13 (handling) Tuddla o Wiedin (restrain) w3edau11a (hinder)
yanadulumsUsznoumsilagveusiengmne (their lawful trade) wazdualumsynuin
Ao 81u1aluNsMUANTIA WegNALUN1IUINNTHYTU (Monopoly power is the power to
control prices or exclude competition) auziRgfuInlunaIelansHARFufviavils
gnmvaulaenguraUszlovdifioanguiied (one  interest) Tnglifiduddulasnmnaunuld

(Substitutes) falddnfinnisynuiatunaiatuuds Wesntuanuduadduddulvg ads

Y aa v A A o v 46
ﬂ]gﬁ]@\iﬂﬁu@q@ummﬂLLWUﬂlﬂﬂ

® Landes, Wiliam M. and Posner, Richard A., “Market power in antitrust cases” Harvard

Law Review 94, 5 March 1981: 937.

anduulouedenuiasiasugna, “lAsinisnwissuiisunguunen1sudaduneanisaves
anigeniin a1ensausginmald U avamelsy waglne” (Msfnwmnaiungvuie) lauese nsunIs

Anely nsensaendled, Gonau 2542), unit 2 ngusnedesiunisunvinansgewsni, v 2-5
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nsnsevitutuneusng 9 salll “e13” WensnInAe N3

o aAaw 47
NIEVNUINQUTZER

- U174 (discourage) MINgnanveafus

- WewLEA (capture) LaINAAEUAT (sources of supply) 138

LOINNNITINTINUBEUA (distribution outlets) NidAgy

- UAMNBIANT (patent) NdwmalitinANEgsINLARWYIN

Fulunmsnasuanaurusausnisiinsaiueulay

U v v a a a a ¥ gj 4 ) [
- TIAINUNUTININNAATUAITURBUNBUAU (backward) 3N

[%
a Y [

a a a [ P Y a £% X =) [ I3
§3nANHAnAUAITURBUNEIRY (forward) vilviduddoiindunuaniy nseidunisasng

a 1%

guassALnAudslunIsIinga (access) 3 mingdue (suppliers) ¥38anen (customers)
- lawauduneegnaann (heavily)

- PP eIvIyTagiosAu LazNIAIUINIe know-how

WINTEn
- AMNUATIABINIAAANITUYTUDE1ITULTS

- UnUadeyaienfiumsiimnduni v3evuamunan (scale  of

production) filvigutensu
- ANTIATDEINTURT
- W@eRansvesawaniiadlunain (vigorous)

- flosfesduiafeafiunisaziiindnsdng n1savidangvung

Josiunsynie

a7 A ) v
SoRALINY, TN 2-6
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Merger Guidelines Department of Justice and Federal Trade Commission April 2, 1992,
revised April 8, 1997 lgfmussaialaenisiiunisnaunuauguasiiludday Tnanis
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48 a e a4 o a ° v va o = v a s
I Indndy, "wumamsinnsandmuesiidsnnawmienatnlunisfuudunesiin
AUNYNUIBRUITUNIINTTA1RIUsEINAlNne" AnerdnudUSyniunidudia ansdfaians

LUUINYNNYTITUAERS, 2552).111 78-80.
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AUV UR 309 Horizontal Merger Guidelines Department  of
Justice and Federal Trade Commission April 2, 1992, revised April 8, 1997 ﬁ?u Taled
AUALNEVDIATIN “mamﬁlﬁ'ﬂﬁaﬁagﬁmam% »53e¥ei] “A region such that a hypothetical
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** Al591 MAiunsdwus, "§1113N1THNYIA (Monopolization)," 213813018 Ui 22, 18w 1
(NSNgIAY 2546). w1 192,

” Keith N. Hylton, Antitrut Law: Economy Theory&Common Law Evolution (Cambridge:

Cambridge University Press, 2003). pp. 232-233, 235-236.



87

fanNeIvadllaldsnau 1ngNaNsUNNNVBULARAIATILNLIVDWTIAUAINIBUSNANT WAL

YOULANAIATINLITDUTITAENT Fanna1liuaItesiu

(2) ANUHANANTENINIIATBLALIIANVIEUTOMLT  (Profit
Margin) lagarafiansaninnisiiilsdudundngruniianesnisiisiuianain agrslsinig

Pdesiasanegeseunsy mszdUszneugsianlasuilsuneraldldisuamilenaind

16 Tngoraduiiiesnisussauanudnsavesianisdeilvmlsiintulugsdu 9 udindud

Y

Unf vi3eduiisanisnevausseduavseusnsiud q wu nsdfuauinnssy (Dudu

(3)  SIUNVINNALTIVIEAURANINNINTT 2 V8BS The

Sherman Act faadusrunamilonainianunsaviniinmudenens avinlissuunIsuetu
Tunaadesauuldly wazdsiddeneunsauiudiunumatnoenuluiesas ARen1sm
A A P & | & ' 2 PRI P A a v
vaulvana1niingIteslunatntu q deuynase ldinasdunainiiiiedtaageduam
(Relevant Product Market) ¥Sananiineitoutiegiimans (Relevant Geographic Market)

I3 56
120N

AR Broadway Delivery Corp. v. United Parcel Serv.”’ m‘iﬁﬁgﬂi%ﬂau

gsnaliaulumatawiniusesas 50 dilifenddunanain Ineazdesdindangiudulsenaud

9

LERINTEIUIIAIVANTIANFUAIVTOUTNTVIS MR 1UNTHYITY

YaNINUU Aadelapednduindiukuanainsesay 70 Juldiednd

1a o 1

§1U19NAA LAVINTAIULUIRAIARININSesay 20 asnnenluiisnunanats agrelsAniu

Yal o

ANARDIANTNDNT DL AL AN INNITAIVDILARLARIIY NDUNAZNINTUNAINUAFIELDIUND

Y

WNDRATR

* Alsa1 NAuneARus, “g1139M3KNUIA (Monopolization),” 1INV 7 22, 180 1: wii
192.
! Broadway Delivery Corp. v. United Parcel Serv., 651 F. 2d 122, 127, 129 (2d cir.) cert.
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®2 United States v. Grinnel Corp. 384 U.S5.563, 570-571 (1996)
* 3591 NAUNIARUS, “g1U19N136NU1A (Monopolization),” 33a130HME U7 22, 180 1:
7111188-189.

64 o v
1SRAURYINY, TN 189.
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- JUsgnaugsiadlianunasly (specific intent) MIazynvInlaeAIvAY
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® Danny Abir, Monopoly and Merger Regulation in South Korea and Japan: A

Comparative Analysis,” International Tax and Business Lawyer 13. p. 146.

% Richard A. and Robert Mann, Barry S., , Essentials of Business Law and the legal

Environment, 7th ed. United States: West Publishing (2001). p. 892.
" A1 MAUNIARUS, “g1U1N13ENUIA (Monopolization),” 21581308 22: i1 190.
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’ Danny Abir, Monopoly and Merger Regulation in South Korea and Japan: A
Comparative Analysis,” International Tax and Business Lawyer 13. p. 147.

" bid., 147.

" Al591 MAUNARLS, “grunaMIyNUIA (Monopolization),” NFeNINMINY 22, WYl 1: 189-190.

E OCDE/GD(96)131, Abuse of dominance and monopolization, General Distribution,

p. 36.
" Richard A. and Robert Mann, Barry S., ,Essentials of Business Law and the Legal
Environment, 7th ed. United States: West Publishing (2001). p 892.
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3.5.1.2 LUAARRUYRIUTEINARNTFRLITM

AR The State of Califirnia, by its Attorney General John K.VAN de
Kamp, Plaintiff, AMERICAN STORES COMPANY, Alpha Beta Acquisition Corp.,
Lucky Stores, Inc., Defendants74

] ]
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" State of Cal. by Van de Kamp v. American Stores Co. 697 F.Supp. 1125 C.D.Cal.,1988.
September 29, 1988
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AR Eastman Kodak Co., v. Image Technical Services Inc ”

¥ [ o

Tu¥ ae. 1992 aRtiluminUsznudidgegninnisinnsaniweuwnnain
LATOITNELONATTHUAITNILVUEDINAINATDIENELENEANTNN DV OUTBLAN AT DI NELENENT
8% Kodak Wil Feaziinasednsduwdmainiuegismnn nanfe ne Kodak Ufwsnns
uniegunInievlvadenineiaonalsued Kodak Tiiuussm Image Technical Services
= & a o 9 ¥ o ! L4 oA = ' aday ! [ a
Faduuseniliuinsdonusuguniaieslvainsesiions q waglunsaiifeinlunainuinig

L4 N 44' ! ! 1A A a £ g ¥ a
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a » N a 1 v ° ' 5 v I3 Y
Wed” viTe “panalAsesaiglenannvienndminglunain” winldinasiusnazasula
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U1 Kodak fignuraniianann waoivnldinuaiasaniedn  Kodak luflgnuianais

! ' S v oa < v 1 Ay I 76
WNTIE@IULUIRAIAUDY Kodak UUSQQQLUUﬁ@ﬁQUWUQSQQZﬂﬂ

Aafindwin Kodak I81unanaiatasanvangudAgee1antie Ao uiiin Kodak
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faA
" Eastrnan Kodak Co., v. Image Technical Services Inc., 112 S. Ct.2072 (1992).
® 31591 NAunIANUS, “g1U13AN1IWNIA (Monopolization),” MIa1SNYMNY 22, Layl 1:
i1 195.

" 3oty 196-197.
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AR Aspen Skiing Co. v. Aspen Highlands Skiing Corp.78

U3¥M Aspen Highlands (Aspen Highlands Sking Corp.,) tudnvesuazliusnig
a1uan Highlands Tuianiun Aspen $glalssnla @uusem Aspen Sking (Aspen Sking Co.)

Judveawazliusnisauan 3 wisimde loun Aspen Mountain (Ajax), Snowmass Wag

+
Y |

Buttermilk Tutfianiun Aspen Ms@esusensuiuyindyandmuieauauanluauaing 4 aru
sawduduiiauansinvewassusenlala 6 Tu 4 awwad dwad a.d. 1960 Weaaw
ArAINveIuLauanansauanluauaiveans 2 vsenlalaguuanelaniudiuiunis

TAUSNSNNNVDILFARL LA

Tud A.A. 1977-1978 USHW Aspen Skiing Wa9US®W Aspen Highlands 9114
SruauemnUsEIANi UL Aspen Highlands sleluieesiuduntadudnsasiifies
$p8ay 15 US¥M Aspen Highlands mnasegnslaiifisila (reluctant) Usiosnu3em Aspen Sking an
drunisiausliiu3en Aspen Highlands awndedevas 12.5 viliuddm Aspen Highlands
lioaiauesiauaivaneiudl (multi-area package) 1680 U3EW Aspen Highlands 3sUfiasi

[

A8URT U Aspen Skiing Aelimadtyguazlisutng (vouchers) H1un19uTEvm Aspen
Highlands wazlisendiuszinn 3 Ju (three-day pass) idelanizfiuszinn 3 Nt 6 u
LRWIZLYAATUANVDINY LAz UTEN Aspen Skiing E’TaﬂﬁLaﬁﬁ%msﬁai%u%mﬁ%lﬂﬁﬁugnﬁw
YDIUTEN Aspen Highlands v1l#uSEN Aspen Highlands ﬁwqiﬁ%ﬁ’ﬂmﬂmwﬁu Hunsta

nmilenavesgnAfiaziauanlulninvesuTem Aspen Highlands

AULUIUDIUITEN Aspen Highlands vidsanenianUnsiiauaniu 4 wuilud
a.A. 1977 lugsnaafanasandesas 20 lutiet A.m. 1976-1977 wdedesay 11 Tuyaadl

A.7.1980-1981 18ldwas Aspen Highlands Tuusnsiiiendesanasegiaun ey Tul

* Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585 (1985) cited in Goetz,

Charles J. and McChesney, Fred, Antitrust law: Interpretation and implementation, 2" ed. (United

States: LexisNexis, 2002), p. 13-22.
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A.A.1979 UTEN Aspen Highlands Fa8utlaau3um Aspen Skiing 31YASHNVIARAIAUINNT

N5EUANANYT HIRULINTT 2 haglsunALAng

maqwssaﬁﬁmﬁuﬁummma%guﬁudﬂﬁﬁﬁm Aspen Skiing sensLauaRsiy
USHN Aspen Highlands srzdnsveneiuil (multirarea ticket) W@udselowt] (essential
faility) seguilamnnnituaiindnguiiieseiazaiiuayuinamuiveau3sn Aspen Skiing 7
Ufiasmseensiiduansaniumsaievienunnisynun feuafussoundiaziauaiuugian
Y09USEW Aspen Highlands wildladidien wsrzaulalazemn (inconvenience) wisluifisagauvi

Iigsiavesus¥m Aspen Highlands lasuaudemeuasu3en Aspen Sking lieauansianig

Ufjiaslalvingsnssuiuu3em Aspen Highlands HUsgdvsamannninta
3.5.2 UszmnegyUu

msenuanNsEnvIavesUsemAg U duluau the Antimonopoly Act 1947 119157

3 geagdlamnuladn “dhadilvigusznevgsiglanaliinnisynuialaeiensu wsen13din
v ra ”79 Y o a

nan1senlaglifivnannls” waznguunelanvuaiienuveinisynuialagiensulily

110951 2(5) Beagulanulid “nsynualagionyu ningis Aanssuniegsianduseney

gsnanelasenis lidaslaediudi vislaesiuiunisauauiu seliinveinssiueonuy

'
A

uUsEnaugsnasedu o ludnwurla linsevinisindu vieauaugsiaveusenay

33938y swlunistndeusslevdasisue wazdmavilidunisirdanisutstusgig
a = 80 o Y e a dl i v a

winlugsfiaawileanvmie” MsmunsynuInlaglenvuLiinutangAnssuionane i

o '
(Y A a

nsenn lnedlaiansanisaniugnisiisnnamienainvesinsyyi il WeNa1saunan

" the Antimonopoly Act 1947, Article 3 “No entrepreneur shall effect private

monopolization or unreasonable restraint of trade.

* the Antimonopoly Act 1947, Article 2(5) “The term private monopolization” as used
in this Act means such business activities, by which any enterpreneur, individually or by
combination or conspiracy with other enterpreneur, or by any other manner, excludes or controls
the business activities of other enterpreneur, thereby causing, contrary to the public interest, a

substantial restraint of competition in any particular field of trade.”
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(2) n13AUAN (controls)

11 the Antimonopoly Act lulalviFnfienuvesrnin msauaull

uA9INARAALIY Japanese Fair Trade Commission (JFTC) wasenavziiuledn n1saum

? NIENTNYAAWNTIN AL AMIANT UNTINIRUTITUAIENS, NTENTINAYE, MITI, IDE-
JETRO, "tenansédusnniamsenindlneuasdiu 3o “nguaneiaswgiafunisiaun” "(fesusasy Tsausy
UM NFUMNIMIUAT). NTUMNUUAS. Wi 184, 211
8% andng, “ngruneindienistestunisynviamanisiuargsiavesusemadiu”
Nsansdifemans uniingrdusssumans, Ui 14 atiudl 3 (2529): 202.

80 aa v £ =

ASAnA 39013550, “vidninaueiises “glisnunamionain” n1u wies1wUlANTWUTUNNg

ASAN W.A. 2542 : ANWINSAUAWEN,” 1N 244.
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mgUsyasrved the Antimonopoly Act 19840138159k 35 sudstudanmnuAnily

ndnsie
Mwausueg19nINewINaInma dnngraneniyeides wag JFTC Asdu mndgusenaugsng
selansgrinissudunisiniu viemuaugsiavesuseneugsfiasedu deudednduns

IreUselovUANSISULLELD

WIMILAATADY WU Useleviarsnsaziulisnduazdaaiansanis

351540 3%aMTUUTU wiimsasiUaruinUselevdansisae vineis mes1saligennuauna
seriawaUsEleninn 4 luiuasugiavessema dedumnnsnseyivesUsenevgsianela
wienaulansevinnisegndle q Auliandunisindu wiemuaunsutsluveiusznougsna

199U viarun1sannsuUatuTEnIiuas weiduluiienasgalaog1amile wu as1selida

? anfuulouiedsauuaziasugha, “lasamsAnwudieuiiisungmnenisutadunisnisfues
avigouin1 assaspnvald guu annmglsy uaglne” (Msfnwmadiunguane), unil 1 ngyane
Ueaftunsynueesdjty, wih 1-8.

85 andnd, “ngruneindhenistestunisynuianienisfuazgsiavesusemadu”

NIATUAAENS UNINYAEEITUAARS UN 14 aUUN 3 (2529): 205.
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7134 Guidelines to application of the antimonopoly act concerning
review of business combination laihdRnduad To ho Kabushiki Kaishu V. FTC (Tokyo

High Court, Decernber 7, 1953) sneSuneenuvianeas “nsd riamssasuased 1unn dsesUlaamls

a o

o 87 a v . PRy o a a s & o A
Aall " “U3Em Shintoho Huusenidiauamnsalunmsdudunundsildy ediveseviedu

[ [y 1 3

10469409 lagladvindyaiu uSEn Toho 91 Shintoho  auidudunundnilaulviu Toho

o

usititeaifen dweunsludunundsilduvianusiv Toho waz Shintoho usiiieifies Shin-

' (%
v o a

toho flanadafemudeulludygn winssdynnFugaamd sgslsfnulufeungedniou
U A 1949 Shin-toho Budufunundsidudaszimazdyanlsivuneguds iumglifivm
U Toho auluitge JETC dnduinde ”@,@,ﬁﬁummmﬁmngmmmmnﬂ” nanlagagy “ns
friansutaduategnann wnefs nsdinisudsdulnedvesuiuesaniosas uagilunalv
fuseneugshanevilimele vongunilanasilaeglugusiannsomuaumanlilasdase oe

MIATUALTIAN AMNNVTOUTINMAEIIVIUAGWI o) NegINalaed1dase Iaglidaadnilads

*" Guildelines to application of the antimonopoly act concerning review of business
combination : Part lll. The Effect May Be Substantially to Restrain Competition

“(2) A. Shin-Toho Company Limited (hereinafter referred to as “Shin-Toho”) was
capable of distributing the films it produced through its own network. However, an agreement
with Toho Company, Limited (hereinafter referred to as “Toho”) consigned all film distribution to
Toho and limited Shin-Toho solely to the production of films. Shin-Toho continued to adhere to
the terms of the agreement even after the agreement had expired. However, in November 1949
Shin-Toho stated that it would independently distribute the films it produced because of the
expiration of the agreement, causing a dispute with Toho. As a result of this dispute, a hearing

was initiated by the JFTC on the grounds that the agreement violated the Act.”
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AR Toyo Seikan Kaisha case : 1972”

U3 Toyo Seikan tduuiemwannszlesiunfidvunlnglaeidiunus

na1ndeTeray 54 vasnswinnszUearynlugiu US¥m Toyo Sekan lteriuvesuTEveus

B USHM Hokkai USEM Shikoku U3¥W Honshu Wagu3em Mikuni Laaldnmiuguusevng 4

Tnanisfiovunazdsnuvosnuldidunssunis visliu3en Toyo Seikan wazu3enaelénis

AUANTY 4 Tdunlinannefesar 74 lurueiusenguiaganseinaindunuass Ae Usen

Daiwa Seikan fldiuuuinainlssannsosas 23 nsinlugeuvesusen Hokkai lneusem

Toyo Seikan linsgvinlulugasszesnaununaedul uazdsnsdeiutiunliilaenisns

159158 U AN BITUNINDU LA 1TUTUDITILANYIAINA1NTIA LT lUTAUVDIUSIN
9

Hokkai ¢14ti14 US¥W Toyo Selkan 39A7URAIUTEW Hokkal 1199831 TAEN1UARIENTTUMT UTU15V04

159:58UBNYIANEI FIUSYN Toyo Seikan DaNUIBIUSEN Hokkai pgUszunisosay 29
y 1 s

VBIUNBON

91 « o v
BSoufeINY, Bt 274
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Aavdadoulvinavdeswanlviusysuusyn Toyo Seikan lupusumialsysnuusen Hokkai
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fal a o o w v LY

LazYllnTaINan N IUTEN Hokkal Az minglafonIinnie Aty NTTUNITVDIUTEN
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Toyo Seikan Avdlutsludunuinssunisvasuivniaiudslagnldidugndnssnm

Y

a

Subcontractors Tumsnaanszdasiynussnmeing 9 Wifuuseyn Toyo Seikan AENIINNNS
mMsfveaduiuiimsnsgyindenadumisinnisanuialaeienvu SdiuAusznmAiuuzi
U3 Toyo Sekan Faenusuagouilaznneiuuesuisn Hokkai senly 1.2 &y way
pridndeditanisgsiaienfunsdssnulnioesuisn  Hokkai waznssifauszanves
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92
Af Snow Brand case

US¥N Snow Brand (Yukijirushi Milk Products Co.,) kazu3®n Hokkaido
(Hokkaido Butter Co.) lnguS&n Snow Brand wagusev Hokkaido Butter idgugsuainile
pamluine Hokkaido $1afuAuANnIstousAu (raw milk) snnnirdesas 80 Tu Hokkaido
(%ﬂLﬂuLﬁummﬁmuﬂmgﬁqm) TneneneminfunsgouuAuress ooy 9 WazImAuSNwIanIUY
Qﬂﬁuwummuiumi%auuaﬂu Hokkaido Taegauilefusunasnanaiienisinuns (Agriculture
and Forestry Central Bank) wazaunauliauidonisinensinssansuunuimusliiuusom
Snow Brand wazuS®v Hokkaido Butter Wity n13nsevinuesu3svm Snow Brand U3w

Hokkaido Butter 541A15NA19NONNTNBAShALANIANIARURDNITHAWASNLANITHYITU

ANAIDYIUIN

e Decision, 28 July 1956, Shinketsushi, 8 (1957), 12 et seq cited in Matsushita,

Mitsuo, International trade and competition and competition law in Japan, pp. 118-119 and Snow

Brad Dairy Co. (July 28, 1958, 8 KTIS 12) cited in lyori, Hiroshi and Uesugi, Akinori, The

antimonopoly laws and policies of Japan, pp. 101-102.
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lupdil JFTC dndwitu3sm Snow Brand wagu3en Hokkaido Butter 6N
NYUlAgN15ANNUNITNEIAY (WouNAv) Yoeauds uAfnALIITUIAIINAILTHDNITINYAT

wavaunaulidudonsinunsufiimegsnaliidusssu

AR Hokkaido Shimbun Press (2000)°

I3

US®N Hokkaido Shimbun (Hokkaido Shimbun Press) 1¥u tﬂ WUN

A a ¢ Y = | U A a &€ A a € & v
nilsdoRunseiuiluselug Jduunvimainlunainnisdoiiuninaly nilsdeRuntnuwian)
T Hokkaido 11nn15aeas 50 Tnstanizlus Hakodate @aduusnilaly Hokkaido USew

Hokkaido Shimbun fduuiinangesimilsdefiuimlvindduasUndau

Y a

\{oUS®M Hakodate (the Hakodate Newspaper Inc.) \udnannisdofiun

Y

a I3

vioaduluium Hakodate Uszmeinasifanivifsdofianite “Hakodate News” iuniiadoman
Undifuluwn Hakodate Unfiguszneugsiantisdefiunluviosdudnzasontisdoinuives

mulidenedasivtediomsowniuiiewdnyindunisdeiuiviesiuwazmgnadie

Wlau3¥m Hokkaido Shimbun M51U31USE% Hakodate ag@unudsdanun
ANINNTAVINNITUINAINVDIUTEN Hakodate LaguSEn Hokkaido  Shimbun luwaan

NUDYUYDNUIADNUN 9 o 57UD9T8 “the Hakadate News” FAAIMTIADNUN Hakodate

a [

zldwaruSen Hokkaido Shimbun walvinided@afiun  Hakodate W@nltds “the Hakodate

o w 1

News” #30380U USEN Hokkaido Shimbun §sUsAuusem Jiji Press daludninynafismne
smlngewmasulaliusev Jji Press v liusen  Hakodate usnanid USem Hokkaido
Shimbun §alsaueanalavanaseswmidiiugUusenaugsitvuianaisasvuadnluie

a

Hakodate \oandndiun1slaunnveIusen Hakodate Bauniisnglavesusznaugsnaniium

’ Japan International Cooperation Agency, Technical cooperation for the study on

capacity building for implementation of the trade competition act in the kinedom of Thailand:

Japanese competition laws and regulations: major cases(2005), p. 92-106 and Nakajima, Hideo,

“Regulations on Single-Firm Conduct in Japan”, Japan Fair Trade Commission, Remarks for the

Hearings on Section 2 of the Sherman Act Washington, D.C., pp. 5-6.
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nilsFeiurunannisdmitenilsdeiuniuazalavanimisdeiuilaugamialiusen
Hakodate lsiansnsadiiugsiale vilviusem Hakodate fiasuszauanuaiuindulawsleon
Fudn 9 uazdloustm Hakodate weneulavanmisdofiusivosmumadnsimifvand TV
Hokkaido U3% Hokkaido Shimbun Aidsfuaanilnsvie TV Hokkaido lalwsulawanves

U3¥" Hokadate AnduLile 28 NUAMUS A.A. 2000

AR Usen Corporation and Nippon Network Corporation case

(2004)"*

U3¥W Usen (Usen Corporation) Usnaugsnaliuinisangnensienisinas

wazdewing q el inguszasrndnAanmsaienansienisimas (music broadcasting business) 161

Y a o

"deyeulsiusEy Nippon (Nippon Network Corporation) 1usinunuaesud®m Usen Loy

=

U 1018M0ATINTINAINUGNATALINUHULEIRNA1YBIUTEN Cansystem  (Cansystem
. = & 1 1 a o o d' Y a o a Y a
COFpOI’atIOH) GZNLUUQLLGUQGUENUTHVI Usen Wagdlanaununaglmusem Cansystem “U']EJﬁqiﬂ"\ﬂVUiﬂ'ﬁ

fnenenTIENINALIUTEN Usen iomuAsgsiantgnansien1sinas

[
L4 [ 1

Ty iusnisiviniugnAtdl 2 wuu fe dyanivinduunudyaiivineiieg

Y

URIAUTNNTTIEBU (US¥n Cansystem) Senindayaysudeuddiysyn (switchover contract)

wazdyarvindugnannlalagnanlduinisiugiiusnssedu wendn dyaild (hew

Y Y

contract)

USHW Usen wagu3®m Nippon 1438158 udetausliuinisuuusig o 1u
fLAYlARNITLARNATYBIUTEN Cansystem laggudaiausliindyayuasugdyyiain

US¥N Cansystem 1vdqyay1iuu3em Usen 719luguvaenisansianaiusmsseiiouuas

gNLINAIUTNITTIERBUMNYBlaUa T UTN I SULARZLUULNDLEIgNATYBIUTEN Cansystem

Japan International Cooperation Agency, Technical cooperation for the study on

capacity building for implementation of the trade competition act in the kingdom of Thailand:

Japanese competition laws and regulations: major cases, p. 111-130 and JFTC, “Annual Report on

Competition Policy in Japan 2004, p.7 from http//www.jftc.go.jp/e-page/reports/annual/japan04.pdf



http://www.jftc.go.jp/e-page/reports/annual/japan04.pdf
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a v v a A ' e a o Aa Y a =
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| 6 Y a 1 a o [ )
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*UINERNYIATENsEMAMS ISR WEL T “Undertaking” Fdluiitasldfin “Aams”
Tnedianuangedneiuindusenaugsianungruienisuddunnsivesssmelng

” Monopoly Regulation and Fair Trade Act :“Article 3-2 (Prohibition of the Abuse of
Market Dominant Position)

(1) Any market dominant undertaking shall not engage in any of the following conducts

(hereinafter abusive conducts ):

1. Unjustly determining, maintaining, or changing the price of goods or services

(hereinafter price ).

2. Unjustly controlling the sales of goods or the supply of services.

3. Unjustly hindering the business activity of other undertaking.

4. Unjustly impeding new competitors market entry.

5. Transacting with the purpose of unjustly excluding competitors or unjustly and
substantially impairing consumers interest.

(2) The types or criteria of abusive conducts may be specified by the Presidential

Decree.”



113

3.5.3.1 89AUsLNauAIIudnYaIn1sIda1uIanianatnlnedyay any

a

e 3-2 Ussnousigesdusznau 2 Usznns fe 1) WWuusznaugsiadsegluaniuzniisnns
wilenana (market-dominating  position) wag 2) fdngAnssunislderunamilenainlaeiveu

[

TngRa1saunle fadl

1) §Usenausgsnsadluaniusilidruraniionarn (market-

dominating position)
1.1) AnunEnevasEiisuamilonann

Tu Monopoly Regulation and Fair Trade Act laliafienn “s1u1a

A . . . 96 =~ Vi
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” Monopoly Regulation and Fair Trade Act Article 2 Definitions

“7. The term market dominant undertaking means the undertaking that holds market
position with which it, as a supplier or purchaser, individually or jointly with other undertaking,
may determine, maintain, or change the price, quantity, or quality of goods or services, or other
trading condition in a certain line of trade. In order to determine whether an undertaking holds
market dominant position, market share, barriers to market entry, relative size of competitors,

and any other relevant factors may be considered.”
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. Monopoly Regulation and Fair Trade Act: Article 4 (Presumption of Market Dominant
Undertaking)

“The undertaking that has one of the following market shares in a certain line of trade
(except an undertaking whose the amount of annual sales turnover or the amount of annual
purchases in a certain line of trade is less than 4 billion won) is presumed as the market
dominant undertaking in Article 2 No. 7.

1. The market share of one undertaking is 50/100 or more.

2. The combined market share of three or fewer undertakings is 75/100 or more. In this

case, however, undertakings that has market share below 10/100 shall be excluded.”
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”* Monopoly Regulation and Fair Trade Act: Article 2

“8. The term certain line of trade means a field wherein there actually or potentially
exists competition in terms of trading items, level of trade, regional area”

" Guidelines for Review if the Abuse of Market Dominant Position, October 6, 2009 :

“Il. Criteria for determining a particular business area

A particular business area refers to a field in which any competitive relation exists or
can be established; it can be distinguished by the subject, geographical area, stage, or

counterpart of trade.

1. Trading subject (goods or services market)
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A. Goods or services that can be changed by a representative buyer (seller) of
goods or services to deal with the significant increase (decrease) in the price of specific goods or
services traded in a particular business area (hereinafter referred to as “price”)

B. Whether a specific good or service belongs to the same trading field is
decided based on the following:

(1) The similarity of functions and use of goods or services

(2) Buyer recognizing the possibility of change in goods or services and
related form of purchase

(3) Seller recognizing the possibility of change in goods or services and
related form of management decision making

(4) Korea Criteria Industry Code announced by the Commissioner of the
Korea National Statistical Office based on Paragraph (1), Article 17 (Statistical Data Category) of
the Statistics Act

2. Trading area (geographical(regional) market)

A. A particular business area refers to an area on the whole where a
representative buyer (seller) can change the purchase (selling) in case of a significant increase
(decrease) in the price for a considerable period time in specific areas while the price in other
areas is fixed.

B. Whether a specific area belongs to the same field of business is decided
based on the following:

(1) Business capacity (production capacity and scope of sales network) of
the seller and characteristics of goods or services (decomposable, possibility of degeneration,
damageable)

(2) Transportation cost

(3) Buyer recognizing the possibility of change in the purchasing area and
related form of buyer change in the purchasing area

(4) Seller recognizing the possibility of change in the purchasing area and
related form of management decision making

(5) Availability change the purchasing area in terms of time, economy, and
law

3. Trading stage
A particular business area can be delimited by trading stage, production, wholesale and
retail.

4. Trading counterpart



117

“d9 2 NUNNITATNUANAIAFUA AAUAINTIS

v v 6

AANRAUATLAFUAMT RUIPAIINIT VBULIATDIANAILTOTIFUNUS

[
[y o

MUTeEnsaNsunliaNveulAliedua, veulndiiaans, Jun13en wseea fail
1. Uselnnuosdua (Yeulunnanalugaduen)

n) duAmseuinisanansagnivigunladlagdiunuguig (n3e
MWNULEe) AuAIaUINITIN FIN1snseyintulinasnansiiudy (M30anad) Y9951ANEUAN

ysausnsanzagndlunandumledumuis @waludazisonin “s1an”)

) duAmseuinisianizegstueglunataiigafunseld

[

a Y a
fsanlasail

(1) ANUARIBARINUVDINITNIUNTOUTL UV UVDIAUANNI D
UsnNSuu

(2) daeransuarudululivesnisisunuasdumniouinis

WAz JULUUTEI U UN1TTE

(3) furegeniumnudulildvesnisiuasuulasduiviouinig

wazgUluungIteiunsandulavesheusms

(4) \neusimy Korea Criteria Industry Code Fausznialag

AYNTINNTATUNUARAWAITIANIVELS »1u T8 17 2595A 1 VoINTeIUUYgAans

o

2. Wy (Veulwnnaalulgaimans)

A particular business area can be delimited by buying group (selling group) when there
is a specific buying group (selling group) by trading stage or according to goods, services, or area
based on the particularity of goods or services or characteristics of the buying group (selling

group).”
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"% Guidelines for Review if the Abuse of Market Dominant Position, October 6, 2009 :
“Ill. Criteria for examining a market-dominating enterpriser
Whether an enterpriser is a market-dominating enterpriser is determined by examining
the market share as well as whether there is a barrier to entering the market; ditto for its degree,
relative scale of
competing business, possibility of competitors working jointly, similar products,
existence of adjacent market, and market freezing ability and resources.
1. Market share
An enterpriser with any of the following market shares in a particular business area
shall be presumed to be a market-dominating enterpriser
A. The market share of one enterpriser is 50/100 or more.
B. The total market share of three or less enterprisers is 75/100 or more,
excluding those whose market share is less than 10/100.
2. Existence and degree of barrier to entry in the market
A. If new entry in the market will be made easy in the near future, the
enterpriser will not likely be a market-dominating enterpriser.
B. The possibility of new entry in a market is evaluated based on the following:
(1) Existence of legal and institutional barriers to entry
(2) Minimum funding scale required
(3) Production technology conditions including intellectual property right such
as patent, etc.
(4) Condition of location
(5) Condition of raw material supply
(6) Degree of distribution systematization of company and price of
building the sales network
(7) Degree of product differentiation
(8) Relative importance of import and trend of change

(9) Customs rate and various non-tariff barriers
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C. Entry in the market for the first time by the following enterprisers will be
easy:

(1) The enterpriser that has entered the market in the recent 3 years

(2) The enterpriser that announced its plan to invest and intention to
participate in the market

(3) The enterpriser that can participate in the market soon without the
burden of paying the high price to enter or leave the market when there is significant increase in
price for a long time in the market

3. Relative scale of competing enterpriser
A. If the scale of the competing business is relatively bigger than the business in
question, the business will not likely be a market-dominating enterpriser.
B. The following shall be considered when evaluating the relative scale of the
competing business:

(1) Market share of the competing enterpriser

(2) Production capacity of the competing enterpriser

(3) Raw material purchase or supply scale of the competing enterpriser

(4) Resources of the competing enterpriser

C. If there is a buyer or a supplier of mass quantity in the market (excluding the
case wherein the buyer or supplier of mass quantity is affiliate company), the enterpriser will not
likely be a market-dominating enterpriser. “Buyer or supplier of mass quantity” refers to the
buyer/supplier whose rate of buying and selling amount falls in the total domestic supply
volume as one of the market share conditions in Article 4 (Presumption of Market dominating
enterpriser).

4. Possibility of concerted practices between competing enterprisers

A. If explicit and implied concerted practices on price and quantity is easily
executed between competing enterprisers, the enterpriser will most likely be a market-
dominating enterpriser.

B. The following shall be considered when evaluating the possibility of
concerted practices between enterprisers:

(1) Whether the trading price in the particular business area for the recent
few years has increased strikingly compared to the average price of similar goods or services
which does not fall under the same field of business

(2) Whether the price of goods traded domestically is considerably higher

than the export or import price (consider the tariff, transportation cost)
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(3) Whether competing enterprisers have had stable market share for
several years and there is minimal fluctuation in the demand for goods or service traded in the
particular business area

(4) Whether the goods supplied by the competitor are highly similar and
the production, sales, and purchasing conditions between enterprisers in competition are similar.

(5) Whether the collection of information on the business activities of a
competitor is easy

(6) Whether improper concerted practices have been committed in the
past

5. Existence of similar eoods and adjacent markets
A. When the market in question is affected by similar goods and adjacent
markets, the enterpriser will not be likely to be a market-dominating enterpriser.
B. The following shall be considered when evaluating the existence of similar
goods and adjacent markets:

(1) Effect of similar goods or services on the market as well as similar
sales path and development potential of production technology when the functions and use are
similar but there is a separate market due to price and other reasons

(2) Effect of adjacent market on the market scale of enterpriser in the
adjacent market, development potential of transportation technology, existence of transportation
technology, and geographical proximity between markets when there is a separate market for
each trading area

6. Market freezing capacity

If the rate of buying or supplying raw material (raw material buying or supplying
volume/total domestic supply volume of raw materials) of the enterpriser (including its affiliate
company) falls under the market

share condition in Article 4, the Act (Presumption of Market-Dominating enterpriser), the
enterpriser will be most likely to be a market dominating enterpriser.

7. Resources

If the enterpriser has considerably more resources than other enterprisers, the
enterpriser will be most likely to be a market-dominating enterpriser. To evaluate the resources,
the capital or liabilities” mobilization capacity, sales turnover, profit, net profit, cash flow,
possibility of accessing the capital market, and resources of the affiliate company shall be
considered.

8. Others
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shall be considered.”
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waztnasidnsungAnssunsldsrutamienainlilu Guidelines for Review if the Abuse

Y '
1 =

of Market Dominant Position 48 4 @slufilaznanfuaniznisnszyiiilunsunsnues
n15Usenaugsiaverdulaelaifiingnaduais (Acts of unreasonably interfering with the

. Co . = vo X101
business activities of other enterprisers) maqﬂiﬁlm’]ﬂ@mu

! Guidelines for Review if the Abuse of Market Dominant Position, October 6, 2009 : IV.
Detailed types of and Criteria for the abuse of market dominant position

“3. Act of unreasonably interfering with the business activities of other enterprisers
(Subparagraph (1), Paragraph (1), Article 3-2, the Act) In the case of making it difficult for other
enterpriser to carry out the business activities by committing any act of the following
Subparagraph A through D directly or indirectly (Paragraph (3), Article 5, the Degree):

(1) “Indirectly” means making person in person with special interest or other
person execute the action.

(2) “Making it difficult for other enterpriser to carry out the business activities”
can be determined by totally considering the production, finance, and sales activities of the
other enterpriser; this includes the possibility of making it to carry out the business activities.

A. Act of obstructing the purchase of the raw materials needed for the production of
the other enterpriser without a justifiable reason (Subparagraph (1), Paragraph (3), Article 5, the
Degree)

(1) “Raw materials” include parts and materials.

]

(2) “Obstructing the sales of raw materials” involves sharply increasing the
purchase of raw materials beyond the necessary level or forcing or encouraging the raw material
supplier not to supply raw materials to other enterprisers.

B. Act of employing the workers essential for the business activities of the other
enterpriser by promising the workers excessive economic interests in the light of the normal
practices (Subparagraph (2), Paragraph (3), Article 5, the Degree)

C. Act of refusing, discontinuing, or limiting the use of or access to factors essential for
the other enterpriser to produce, supply, and sell the goods and services without a justifiable
reason (Subparagraph (3), Paragraph (3), Article 5, the Degree)

(1) “Factors essential for” (hereinafter referred to as “essential factors”) include

material and intangible factors such as network and equipment; they must satisfy all of the

following:
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(A) Without using the factors, it is impossible to manufacture, supply or sale the
goods or services in reality; thus an enterpriser cannot enter into the particular business area or
its position with a serious inferiority in competition that cannot be avoided in the field of
business will continue

(B) A specific enterpriser must own or control the factors exclusively.

(Q) It is impossible for an enterpriser intending to use or access to the factors to
reproduce the factors or replace the factors with different ones in reality, legally or economically

(2) “Other enterpriser” refers to an enterpriser participating in the particular business
area wherein the owner of the essential factors or its affiliate company is currently participating
or expected to participate in the near future.

(3) “Act of refusing, discontinuing, or limiting” includes any of the following cases and
causes refusal, discontinuing or limitation in reality or the same result:

(A) Offering unfair price or conditions that can make it impossible practically or
economically to access the essential factors

(B) Offering unfair conditions such as the price with striking discrimination,
exclusive condition or tying arrangement contrast to the enterpriser having used the essential
factors.

(4) Where it is determined whether there is a “Justifiable reason”, it is considered
whether the reason falls under the following, etc.:

(A) Fair compensation for investment by the enterpriser providing the essential
factors is considerably hindered. Note, however, that the reduction of profit caused by intensified
competition shall not be considered a hindrance to fair compensation.

(B) The essential factors cannot be provided without reducing considerably the
amount provided to the existing user.

(Q) The quality of service secured in providing the essential factors may be
hindered considerably.

(D) Providing the essential factors is technically impossible due to the
noncompliance with the technical Criteria.

(E) There is some concern that it might cause the risk in the safety of the life or
the body of the client using a service

D. Act of making it difficult for other enterprisers to execute the business activities as
follows, other than those prescribed in Subparagraph (1) through 3 (Subparagraph (4), Paragraph
(3), Article 5, the Degree):
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(1) Act of unfairly limiting the amount or content of goods or services traded
strikingly or refusing to deal with a specific enterpriser

(2) Act of unfairly discriminating price or the trading conditions or offering to a
counterpart unreasonable conditions compared to the normal trading practice

(3) Act of unfairly forcing deal or action disadvantageous to a counterpart

(4) Act of collecting a loan all at once without a justifiable reason after lending
business funds to a counterpart

(5) Act of hampering other enterprisers’ execution of procedures (permit,
recommendation, etc. of related agency or organization) required for continuous business
activities by unfair means

(6) Act of hampering other enterprisers’ execution of their business by using unfairly the

administrative or justice procedures such as patent infringement lawsuit, patent invalidation trial

with related to intellectual property right
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3.5.3.2 WIANAARUYRIUTEMATIS1TUSTNUALA
] 102
AR Microsoft

dlofuil 7 §unau aA. 2005 AngnIsuMINEElusTTIveNn Al (KFTO)
Andudnusemlulasgeny (Microsoft  Corporation)  daiuiiagulddruranainlasiiveu
(guilty of abuse of market dominance) waggnUiuidudu 33,000 drureunsaUszum 31
Suseadnianisy uasdesUfuRnunsadsefisulsasnnnitauenssmmsd L usTsy

vosamnnglsy Ing KFTC w3 Microsoft nseviinseail

1) W18 Windows Media Service Aiu Window PC Server Operating System

%9 Microsoft fionunamans (market dominance) Inedidluuwans 78%

2) 129918 Windows Media Player AU Window PC Operating System

%4 Microsoft 8111aRnv A (monopoly power) lngild@iuuuimain 99%

3) W91 instant messaging program U Window PC Operating System

%9 Microsoft dg1unagnvinlagilduudmann 99%

a

Falupdil Microsoft gnduilvgiuitay Article 4 Fnduguszneugsiand
grunawmilonain (market-dominating enterpriser) tfieas1niluduszneugsianeiiend

duwUInaInuINngT 50% uazgaving KFTC lanudeliaassissaluil

1) Microsoft #3318 Windows Media Service fiu Window Server Operating
System &1 Microsoft SlduLunain 78% vl Microsoft Hanugsnawilorannuazltdvswa
NgIUaAUlanaIn (dominant power) Tuman PC server operating system AUAAIN

streaming media server dinalit Microsoft Tduuuanainands 90% Wunsynuneaie

102 Korea Fair Trade Commission, The findings of the Microsoft case, December 7, 2005

from http://ftc.eo.kr/data/hwp/micosoft _case.pdf.



http://ftc.go.kr/data/hwp/micosoft_case.pdf
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streaming media serve AelulseimaTafy Real Networks LaguSEMDU ¢ ATImaIAlY

USENALN U LA

2) Microsoft W18 Windows Media Player Wag Microsoft’s messenger U
Window PC Operating System @1 Microsoft fld@uuusmana 99% il Microsoft nanewlu
ﬁaﬂmmﬁlummﬂ streaming media serve L&¢ instant messenger Junalst Microsoft §1an1s

uwdetulunannduaiinig (tied product) Budstionselageudewas Microsoft

TutAausunAY A.A. 2000 189970 Microsoft 179918 Windows Media
Player uag Microsoft Wag Real Networks fld@iunuslunan streaming media server Tu
WNVALE 39% way 37% ANud1su ag13lsAnuRauIdIULUIURY Microsoft WLTUNINALN

60% VYUrNEIULUIYD9 Real Networks anadaiias 5%

Tusanm instant message U3evvieadudiliiuinis instant messaging Sufldau
WUIRAIAAAAITRY Microsoft 19U1e messaging program fiu Window PC Operating System
villudieuswen A, 2004 Microsoft Sldauuddlusann instant messaging 719913 Daum
Messenger fiflauuuslunanmuiies 5.3% Aoanludauliguieu A.A. 2005 Nate-On - Messenger
Haruuuslunain 65.2% ws Microsoft’s messenger  3asinwarulusnatnlllang 50.9%

YUNUINT messaging duilaIULUIanaDE s BLLaY

3) NOANTIUNIVIBVB Microsoft vilvigunures Windows Media Service,
Windows Media Player wazlusinss (applications) u 9 flvousu (complimented) Alulag
YN Windows Media ﬁﬂﬁqﬂaiiﬂﬂ”ﬁvﬁﬁqummﬂ PC Server Operating System uwag PC

Operations System Liisgetiu

MEWIRNARINATY KFTC 396induin Microsoft nsgvitmsvinsigiiosanldaniue
° = o o o a v a . a .
gunAtienaIndnAnnsustulunaIn@unnwag (tied product market) Ao media server,
Media player waw messengers UaugiliiiagUassamadiuniunainduaigniaa (tying product
market) @3i#® PC Server Operating System wag PC Operations System wagyinliinnnssiina

nsudadulumanauazdn (obstruction) deUstlevuvesuilaa feliu KFTC  Fednduin
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Microsoft lgg1unawmilenainisvelaeianguuieniy Article 3-2 wagUjUuAn19n1saa

Taiidusssy 11msn 23
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