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The incident of enforced disappearance occurs extensively all over the world
and is being focused by many nations because it is related to the act of state officials
who use the government authority for maintaining the peace in the country. For
Thailand, even though there have already been some criminal provisions that can be
applied to punish offenders committing enforced disappearance such as offences
against malfeasance in office and offences against liberty, those provisions are not
appropriate for the case of enforced disappearance which is the serious and complex
offence. Moreover, by the nature of this offence, it also causes a lot of problems, for
instance, the unfair investigation, the finding of disappeared persons, and state
remedies for damaged persons.

As a result, it is necessary to comparatively study and analyse the laws
relating to the enforced disappearance of the United Mexican States, the Republic of
the Philippines, and the Republic of Colombia in order to find the appropriate
criminal laws and measures on enforced disappearance for Thailand. However, those
measures must not be lower than the standard provided by the International
Convention for the Protection of all Persons from Enforced Disappearances.

This study results found that Thailand should enact law on enforced
disappearance together with other criminal measures, e.g., the investigation
measures, the finding of disappeared person measures, and the remedy measures for
damaged persons, in order to take legal action against the offenders and solve all

problems result from enforced disappearance.
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’ An Vranckx, A Long Road Towards Universal Protection Against Enforced

Disappearance [online], 10 August 2012. Available from
https://biblio.ugent.be/input/download?func=downloadFile&file
Old=459800&recordOld=371025
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* aungy mayfingyte, “eudyaseninussmaidmonsduasesyanayneuliviuan
nsgndsrulvimeanugay: nansenusieUsendlne,” wi 10.

" Declaration on the Protection of all Persons from Enforced Disappearance, UNGA
Res 47/133 (18 December 1992) UN Doc A/RES/47/133, Preamble: “Enforced
disappearances occur, in the sense that persons are arrested, detained or abducted
against their will or otherwise deprived of their liberty by officials of different branches or
levels of Government, or by organized groups or private individuals acting on behalf of, or

with the support, direct or indirect, consent or acquiescence of the Government, followed

by a refusal to disclose the fate or whereabouts of the persons concerned or a refusal to
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acknowledge the deprivation of their liberty, which places such persons outside the
protection of the law.”

" Inter- American Conversation on Forced Disappearance of person (adopted 9
June 1994, entered into forced on 28 March 1998) 3ILM 1429, Article 2 “For the
purposes of this Convention, forced disappearance is considered to be the act of
depriving a person or persons of his or their freedom, in whatever way, perpetrated by
agents of the state or by persons or groups of persons acting with the authorization,
support, or acquiescence of the state, followed by an absence of information or a
refusal to acknowledge that deprivation of freedom or to give information on the
whereabouts of that person, thereby impeding his or her recourse to the applicable

legal remedies and procedural guarantees.”
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" Rome Statute of the International Criminal Court, (adopted On 17 July 1998,
entered into forced on 1 July 2002) 2187 UNTS3, Article 7(2)i “Enforced disappearance of
persons" means the arrest, detention or abduction of persons by, or with the
authorization, support or acquiescence of, a State or a political organization, followed by
a refusal to acknowledge that deprivation of freedom or to give information on the fate
or whereabouts of those persons, with the intention of removing them from the
protection of the law for a prolonged period of time.”

" International Convention for the Protection of all Persons from Enforced
Disappearances (adopted on 20 December 2006, entered into force on 23 December 2010)
Un Doc A/Res/61/177, Article 2 “For the purposes of this Convention, "enforced
disappearance" is considered to be the arrest, detention, abduction or any other form of
deprivation of liberty by agents of the State or by persons or groups of persons acting
with the authorization, support or acquiescence of the State, followed by a refusal to
acknowledge the deprivation of liberty or by concealment of the fate or whereabouts of

the disappeared person, which place such a person outside the protection of the law.”
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’ Amnesty International, No Impunity for Enforced Disappearances (London:

Amnesty International, 2011), pp. 4-5.
® Aim for hurnan rights, Using Law Against Enforced Disappearances (The

Netherlands: Drukkerij Wilco, 2009), pp. 19-21.
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No 3 (February 2009): 90-92.
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” Walter Gorlitz, The Memoirs of Field-Marshal Keitel, tran. David Irving (London:
Focal Point Publications, 1965), pp. 254-256.

10 Kirsten Andeson, “How Effective is the International Convention for the

Protection of all Persons from Enforced Disappearance Likely to be in Holding Individuals

Criminally Responsible for Acts of Enforced Disappearance?,” Melbourne Journal of

International Law Vol 7 No 2 (October 2006): 249.

" Indonesian Coalition Against Enforced Disappearances, Ratification of the
International Convention for the Protection of all Person from the Enforced

Disappearances (Jakata: Indonesian Coalition Against Enforced disappearances, 2011), p. 4.
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' Kirsten Andeson, “How Effective is the International Convention for the
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Criminally Responsible for Acts of Enforced Disappearance?,” Melbourne Journal of

International Law, pp. 249 - 250.
" Asia Human Rights Commission Document, AHRC-STM-029-2011, 9 February
2011.
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1 Gabriella Citroni and Tullio Scovazzi, “Recent Developments in International
Law to Combat Enforced Disappearances,” Revista Internacional de Direito e Cidadania,
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Assembly resolution 217 A (lll) of 10 December 1948, Preamble: “Whereas recognition of
the inherent dignity and of the equal and inalienable rights of all members of the human

”

family is the foundation of freedom, justice and peace in the world, ...
h Universal Declaration of Human Rights, Article 1 and Article 2.

Article 1 “All human beings are born free and equal in dignity and rights. They
are endowed with reason and conscience and should act towards one another in a spirit
of brotherhood.”

Article 2 “Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.
Furthermore, no distinction shall be made on the basis of the political, jurisdictional or
international status of the country or territory to which a person belongs, whether it be
independent, trust, non-self-governing or under any other limitation of sovereignty.”
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“A number of States admit that they have not yet incorporated the crime of enforced
disappearance into their domestic legislation, but argue that their legislation provides for
safeguards from various offences that are linked with enforced disappearance or are
closely related to it, such as abduction, kidnapping, unlawful detention, illegal
deprivation of liberty, trafficking, illegal constraint and abuse of power. However, a
plurality of fragmented offences does not mirror the complexity and the particularly
serious nature of enforced disappearance. While the mentioned offences may form part
of a type of enforced disappearance, none of them are sufficient to cover all the
elements of enforced disappearance, and often they do not provide for sanctions that
would take into account the particular gravity of the crime, therefore falling short for

guaranteeing a comprehensive protection.”
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to Combat Enforced Disappearances,” Revista Internacional de Direito e Cidadania Vol 3

(February 2009): 92-93.

* Office of the United Nations High Commissioner for Human Rights, Fact Sheet
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Declaration on the Protection of All Persons from Enforced Disappearance,
Article 4 “All acts of enforced disappearance shall be offences under criminal law
punishable by appropriate penalties which shall take into account their extreme
seriousness...”
" Declaration on the Protection of All Persons from Enforced Disappearance,
Article 18 “persons who have or are alleged to have committed offences referred to in
article 4, paragraph 1, above, shall not benefit from any special amnesty law or similar
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® The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 1.

" The International Convention for the Protection of all Persons from Enforced
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® The International Convention for the Protection of all Persons from Enforced

Disappearances, Article 7.

’ Working Group on Enforced on Involuntary Disappearaces, Compilation of General

Comments on the Declaration on the Protection of All Persons from Enforced

Disappearance [online], 25 January 2013. Available from
http://www.ohchr.org/Documents/Issues/Disappearances/GeneralCommentsDisappearances

_en.pdf, p. 25.
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’ United Nations Document, E/CN.4/2006/57, 2 February 2006, p. 20.
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*° The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 6(2).

" The International Convention for the Protection of all Persons from Enforced

Disappearance, Article 23(2).
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*® The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 24.

" The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 7(1).

* The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 7(2)(a).

" The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 7(2)(b).

* The International Convention for the Protection of all Persons from Enforced

Disappearances, Article 8.
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% The International Convention for the Protection of all Persons from Enforced
Disappearances, Article12(1).

* The International Convention for the Protection of all Persons from Enforced
Disappearances, Article12(2).

% The International Convention for the Protection of all Persons from Enforced
Disappearances, Article12(3)a).

* The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 12(3)b).

" The International Convention for the Protection of all Persons from Enforced

Disappearances, Article 24(6).
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 The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 17(1) and Article 17(2).

# The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 17(3) and Article 18(1).

** The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 19 and Article 20.

*" The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 23(1)(b).
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* The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 12(1).

** The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 12(4).

* The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 24(1).

* The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 24(2).

*" The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 26.

* The International Convention for the Protection of all Persons from Enforced

Disappearances, Article 29.



68

pfiuninsn1sndndusmfawinsnistansnifiofanuwasAunsasyanailiieItas Aus

v

N331N157 EABINUTWAUTFNRIUNIIE@nUNeg VeI anMeLgNIUAHELAY XA
Yy o v Yo 1 oA 39
enulvktumisalasunsueg1seiiios
Tunsdiun® ninsgn1AgausuduIaAnenIsNN1Ta lun1ssute

1% a ~ 240 A @ v a a o &~ A o w
SRILTHUNTUUNG q@]ﬂammﬂLUu@ﬂLaﬂM’]ﬂﬁ]’]ﬂﬂ"liagLﬂJmﬁ]’]N@Hamm’]°'| U UDTUNVYUATITBN

a

lngnsanenuenIsun1s wazlidndiasonsounnsgafiialsgnifvindedunauas

v Yy

sﬁaﬁmmu ‘waamﬂuuﬂmmﬁimmiﬂ yN1TUTE NﬁULLﬁ%ﬁﬂﬂ’J’]ﬁJLﬁUIUSQN?@QLLa 3%

Y

8.3 N13ATINBEUTFAANLANTEIIazilineudyyi Vel $501A

FINAIVLADILDUTUDIUNIVDIALATIUNITY TUN15:91M529LT8UN8 TALANENTTUNISY

= o

szdadnduaiednvaldnusunignflimsivarmiileesesudeinguszasdlunisnsie

& 42
by

3.1.3 msi@gensiinstedvuanaliigyvng

EEQ 1l H ﬂiaumwaa@q amedanslasunisideneegradusssunas

wisneaulaglddnt mmLaamauulwﬂsaummmmmLawwmammmqLLazmu%Gﬂ,’«a

anudemenneiuingiuennagliduditu wu Aagydeseld Agayde

lonalunisnides@in uenaini mMsndgaymeniedily Nsigaymenwazasounsisesies

o

[

i a d' - Y i v 44
lmummwmmmummqmaLLau'«aeﬂ,fo 30 799918 UV NLANTEULNDNIAINGTIAIY

1 = Yo 1 45
ofls audrygm IdendeeeguuuumsiBerelisiolud

* The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 30.

* The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 32.

* The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 31.

* The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 33.

* The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 24(4) and Article 24(5).

" United Nations Document, A/HRC/22/45, 28 January 2013, pp. 10-11.
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® The International Convention for the Protection of all Persons from Enforced
Disappearances, Article 24(5)a — Article 24(5)d.
o United Nations Document, E/CN.4/2002/71, 8 January 2002, pp. 36-38.
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* Mark Karlin, Fueled by War on Drugs, Mexican Death Toll Could Exceed 120,000
As Calderon Ends Six-Year Reign [Online], 13 March 2013. Available from http://truth-

out.org/news/item/13001-calderon-reign-ends-with-six-year-mexican-death-toll-near-120000
* Mexican Commission for the Defense and Promotion of Human Rights (CMDPDH),

Human Rights in Mexico under the current “war against organized crime” [online],

5 November 2012. Available from

http://www.cmdpdh.org/docs/Briefings/GeneralBrieffingingles.pdf, pp. 1-4.

* Office of the High Commissioner for Human Rights, Executive Summary of the
Alternative Report for the Examination of Mexico’s Combinded Fifth to Sixth Reports
(CAT/C/MEX/5-6) MAY 2012 [online], 5 November 2012. Available from
http://wwwz2.ohchr.org/english/bodies/cat/docs/ngos/TRIAL_Mexico CAT49 en.pdf, p. 2.

> Hurnan Rights Watch, Neither Rights Nor Security Killings, Torture, and

Disappearances in Mexico’s “War on Drugs” (The United States of America: Human Rights

Watch, 2011), pp. 125-126.
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" Constitution of the United Mexican States, Article 29 “The exercise of the right to
non- discrimination, to recognition of legal personality, to life, to personal integrity, to
protection of the family, to one’s name, to nationality; the rights of children; political
richts;, freedom of thought, conscience and religion; the principle of legality and
retroactivity; the prohibition of death penalty; the prohibition of slavery and servitude; the
prohibition of enforced disappearance and torture; and the judicial guarantees essential
to the protection of such rights shall never be restricted or suspended...”

h Aguascalientes Article 39, Chihuahua Article165, Durango Article158, The Federal
District Article168, Nayarit Article 291 A, Oaxaca Article 348 Bis D- Article 348 Bis E, Baja
California Article 167 Bis and Coahuila Article 212 Bis.

- 3 Chiapus “Ley para la Prevencion y Sancion de la Desaparicion Forzada de
Personas en el Estado de Chiapas”

%Jg Guerrero “Ley para Prevenir y Sancionar la Desaparicion Forzada de Personas

en el Estado de Guerrero Numero 569”
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Amnesty International, Mexico: “Disappearances”: an ongoing crime [online], 5

March 2013. Available from http://www.unhcr.org/refworld/pdfid/3d2020d44.pdf, pp. 1-2.

53 . o i ' a . . a " A
Oknation, naIwUanUassurItIAvad Zapatista [online], 5 Au1AN 2556. Wiaaun

http://www.oknation.net/blog/print.php?id=600332

54 . . . : . .
Amnesty International, Mexico: “Disappearances”: an ongoing crime [online], p.
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http://th.wikipedia.org/wiki/%E0%B8%95%E0%B8%B8%E0%B8%8B%E0%B8%95%E0%B8%A5%E0%B8%B2%E0%B8%81%E0%B8%B9%E0%B8%95%E0%B8%B5%E0%B9%80%E0%B8%AD%E0%B8%A3%E0%B9%8C%E0%B9%80%E0%B8%A3%E0%B8%8B
http://th.wikipedia.org/wiki/%E0%B8%A3%E0%B8%B1%E0%B8%90%E0%B8%95%E0%B8%B2%E0%B8%9A%E0%B8%B1%E0%B8%AA%E0%B9%82%E0%B8%81
http://th.wikipedia.org/wiki/%E0%B8%A3%E0%B8%B1%E0%B8%90%E0%B9%80%E0%B8%A7%E0%B8%A3%E0%B8%B2%E0%B8%81%E0%B8%A3%E0%B8%B9%E0%B8%8B
http://th.wikipedia.org/wiki/%E0%B8%A3%E0%B8%B1%E0%B8%90%E0%B9%80%E0%B8%A7%E0%B8%A3%E0%B8%B2%E0%B8%81%E0%B8%A3%E0%B8%B9%E0%B8%8B
http://th.wikipedia.org/wiki/%E0%B8%A3%E0%B8%B1%E0%B8%90%E0%B8%A7%E0%B8%B2%E0%B8%AE%E0%B8%B2%E0%B8%81%E0%B8%B2
http://th.wikipedia.org/wiki/%E0%B8%9B%E0%B8%A3%E0%B8%B0%E0%B9%80%E0%B8%97%E0%B8%A8%E0%B8%81%E0%B8%B1%E0%B8%A7%E0%B9%80%E0%B8%95%E0%B8%A1%E0%B8%B2%E0%B8%A5%E0%B8%B2
http://th.wikipedia.org/wiki/%E0%B8%9B%E0%B8%A3%E0%B8%B0%E0%B9%80%E0%B8%97%E0%B8%A8%E0%B8%81%E0%B8%B1%E0%B8%A7%E0%B9%80%E0%B8%95%E0%B8%A1%E0%B8%B2%E0%B8%A5%E0%B8%B2
http://th.wikipedia.org/wiki/%E0%B8%A1%E0%B8%AB%E0%B8%B2%E0%B8%AA%E0%B8%A1%E0%B8%B8%E0%B8%97%E0%B8%A3%E0%B9%81%E0%B8%9B%E0%B8%8B%E0%B8%B4%E0%B8%9F%E0%B8%B4%E0%B8%81
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http://www.unhcr.org/refworld/pdfid/3d2020d44.pdf
http://www.oknation.net/blog/SouthernFamilyActivists/2010/05/20/entry-1
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» Ley para la Prevencion y Sancion de la Desapariciéon Forzada de Personas en el
Estado de Chiapas, Article 2.

> Ley para la Prevencion y Sancion de la Desaparicion Forzada de Personas en el
Estado de Chiapas, Article 3.

! Ley para la Prevencion y Sancion de la Desapariciéon Forzada de Personas en el

Estado de Chiapas, Article 4 and Article 5.
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> Ley para la Prevencion y Sancion de la Desaparicion Forzada de Personas en el
Estado de Chiapas, Article 11.

> Ley para la Prevencion y Sanciéon de la Desaparicion Forzada de Personas en el
Estado de Chiapas, Article 14.

% Ley para la Prevencion y Sancion de la Desaparicién Forzada de Personas en el
Estado de Chiapas, Article 12.

! Ley para la Prevencidon y Sancion de la Desaparicion Forzada de Personas en el
Estado de Chiapas, Article 13.

? Ley para la Prevencion y Sancion de la Desapariciéon Forzada de Personas en el
Estado de Chiapas, Article 10.

* Ley para la Prevencion y Sancion de la Desaparicion Forzada de Personas en el
Estado de Chiapas, Article 9.

o Ley para la Prevencion y Sancion de la Desapariciéon Forzada de Personas en el

Estado de Chiapas, Article 3.
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’ Ley para la Prevencion y Sancion de la Desaparicion Forzada de Personas en el
Estado de Chiapas, Article 6.

% Ley para la Prevenciéon y Sanciéon de la Desaparicion Forzada de Personas en el
Estado de Chiapas, Article 8.

o Ley para la Prevencion y Sancion de la Desapariciéon Forzada de Personas en el

Estado de Chiapas, Article 16.
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° Ley para la Prevencion y Sanciéon de la Desaparicion Forzada de Personas en el
Estado de Chiapas, Article 35.

* Ley para la Prevencion y Sancion de la Desaparicién Forzada de Personas en el
Estado de Chiapas, Article 7.

B Ley para la Prevenciéon y Sanciéon de la Desaparicion Forzada de Personas en el
Estado de Chiapas, Article 33.

& Ley para la Prevencion y Sancion de la Desapariciéon Forzada de Personas en el
Estado de Chiapas, Article 34.

E Ley para la Prevencion y Sancion de la Desaparicion Forzada de Personas en el
Estado de Chiapas, Article 20.

” Ley para la Prevencion y Sancion de la Desapariciéon Forzada de Personas en el

Estado de Chiapas, Article 39.
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Disappeared (Washington: U.S. Office on Colombia, 2010), pp. 3-5.
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* Ley 589 de 2000, Article 8.
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94 ) . . .
International Commission on Missing Persons, Colombia's Response to Enforced

Disappearances (Sarajevo: ICMP, 2008), pp. 8-9.
” Ley 589 de 2000, Article 9.

96 . . . P
International Commission on Missing Persons, Colombia's Response to Enforced

Disappearances, p. 16.
*" Decreto 4218 de 2005, Article 2.
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" Francis Isaac, “The Long Road to Justice Enforced Disappearances in the

Philippines (1971-2008),” in Reclaiming Stolen Lives (Philippine: Afad, 2008), p. 139.

" Human Rights Now, Report on Extrajudicial Killings and Enforced Disappearances

in the Philippines [online], 20 November 2012. Available from

www.pinoyhr.net/reports/EJK_HRN_2008.pdf, p. 6.
" Anti-Enforced Disappearances Bill, pp. 1-2. (Unpublished manuscript)
" Anti-Enforced Disappearances Act, Article 4.


http://www.pinoyhr.net/reports/EJK_HRN_2008.pdf

90

wsegauTulpgUTeevasuAnanilonualun1sdinis mumen1sufiastian1sanseuasnin

v =

=] a < ' N 1 o b4 M Yo 1%
wselnsUnUnaulueguazaniuiiegvasdgaymie Fuihliyanalilasuanuduaseniy

120
Uy
2. {03V ImIUER

ludruvesdnszianuralunsdideduynnalugymiedu

weds 1WmiNvessy — v3e uaRavsenduyaraiilasustymnsatuayy vIesgeusy

2 1 Y a = v 1 122
IWEJ‘lJiEJ’]EJﬂWﬂLQWMU']VIiE mumammmaLﬁumaauaﬂismmmm

9 Y

v v

YNANH HUIAUTY NS (Armed  Forces  of  the

<

<

1 o w

Philippines, AFP) ﬁ%a%’ﬁwmﬁu;ﬁmwmaﬂmuﬂmw‘hiwLm'ma (The Philippine

o

d U Aa

National Police, PNP) #isaluntigaiuaus dessuiialugiugiinistunsainistefuynnali

ES]

v W

gauvnesig Mndn1stnu Bewvie vsseunnliinumsvtenwenunglatidudyuln
a Y v v L% Y A ¥ %

nspnsiangy saudansaldeRutyuinseniss neursevaenseyinsdeduyanalvigey

Y 9

8 wadlevinnisn1stdestunsevinnisasvaluliinaslanseuszumiduias Aazdaasuiia

= < £ 123
Ll ULJURAINTS

Y

3. gldegme

AidEvIY neis yaratigyineuazyaaala Alasuainy

Y 9

v

= o oA v 124
Lﬁﬁﬁ/ﬁEJI@8@3\‘1@uLu@\‘iNqﬂqﬂﬂqiﬂﬂﬂuuﬂﬂaﬁlﬂqquﬂ
4. Iny

Inwaunses1enaaa wiseanidunangseiuauan vy
o o 1 £125
Y4n13n58YN Asinlull

N139IMALVY reclusion perpetua %38 N1591ANAADATIN

14 v ° L% [ v o

Miugasilensgyimnuie goes dnigaulinsginisiaduyanaligyviy @t

Y
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2 Anti-Enforced Disappearances Act, Article 3(b).
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*® Anti-Enforced Disappearances Act, Article 15.
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%% Anti-Enforced Disappearances Act, Article 15(a).
" Anti-Enforced Disappearances Act, Article 15(b) and Article 15(c).
%% Anti-Enforced Disappearances Act, Article 15(d).

> Anti-Enforced Disappearances Act, Article 15(e).
120 Anti-Enforced Disappearances Act, Article 20.
! Anti-Enforced Disappearances Act, Article 23.

%2 Anti-Enforced Disappearances Act, Article 22.
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> Inter- American Conversation on Forced Disappearance of person, Article 2.
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_en.pdf, p. 4.
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General Comments on the Declaration on the Protection of All Persons from Enforced

Disappearance [online], p. 24.
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(International Convention for the Protection of All Persons from Enforced

Disappearance)

Preamble

The States Parties to this Convention,

Considering the obligation of States under the Charter of the United Nations to
promote universal respect for, and observance of, human rights and fundamental
freedoms,

Having regard to the Universal Declaration of Human Rights,

Recalling the International Covenant on Economic, Social and Cultural Rights, the
International Covenant on Civil and Political Rights and the other relevant
international instruments in the fields of human rights, humanitarian law and
international criminal law,

Also recalling the Declaration on the Protection of All Persons from Enforced
Disappearance adopted by the General Assembly of the United Nations in its
resolution 47/133 of 18 December 1992 ,

Aware of the extreme seriousness of enforced disappearance, which constitutes a
crime and, in certain circumstances defined in international law, a crime against
humanity,

Determined to prevent enforced disappearances and to combat impunity for the
crime of enforced disappearance,

Considering the right of any person not to be subjected to enforced disappearance,
the right of victims to justice and to reparation,

Affirming the right of any victim to know the truth about the circumstances of an
enforced disappearance and the fate of the disappeared person, and the right to
freedom to seek, receive and impart information to this end,

Have agreed on the following articles:
Part |

Article 1

1. No one shall be subjected to enforced disappearance.
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2. No exceptional circumstances whatsoever, whether a state of war or a threat of
war, internal political instability or any other public emergency, may be invoked as a

justification for enforced disappearance.

Article 2

For the purposes of this Convention, "enforced disappearance" is considered to be
the arrest, detention, abduction or any other form of deprivation of liberty by agents
of the State or by persons or groups of persons acting with the authorization, support
or acquiescence of the State, followed by a refusal to acknowledge the deprivation
of liberty or by concealment of the fate or whereabouts of the disappeared person,

which place such a person outside the protection of the law.

Article 3
Each State Party shall take appropriate measures to investigate acts defined in
article 2 committed by persons or groups of persons acting without the authorization,

support or acquiescence of the State and to bring those responsible to justice.

Article 4
Each State Party shall take the necessary measures to ensure that enforced

disappearance constitutes an offence under its criminal law.

Article 5
The widespread or systematic practice of enforced disappearance constitutes a crime
against humanity as defined in applicable international law and shall attract the

consequences provided for under such applicable international law.

Article 6

1. Each State Party shall take the necessary measures to hold criminally responsible
at least:

(a) Any person who commits, orders, solicits or induces the commission of,
attempts to commit, is an accomplice to or participates in an enforced
disappearance;

(b ) A superior who:

(i) Knew, or consciously disregarded information which clearly indicated, that
subordinates under his or her effective authority and control were committing or

about to commit a crime of enforced disappearance;
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(i) Exercised effective responsibility for and control over activities which were
concerned with the crime of enforced disappearance; and

(iii) Failed to take all necessary and reasonable measures within his or her power to
prevent or repress the commission of an enforced disappearance or to submit the
matter to the competent authorities for investigation and prosecution;

(c) Subparagraph (b) above is without prejudice to the higher standards of
responsibility applicable under relevant international law to a military commander or
to a person effectively acting as a military commander.

2. No order or instruction from any public authority, civilian, military or other, may be

invoked to justify an offence of enforced disappearance.

Article 7

1. Each State Party shall make the offence of enforced disappearance punishable by
appropriate penalties which take into account its extreme seriousness.

2. Each State Party may establish:

(@) Mitigating circumstances, in particular for persons who, having been implicated
in the commission of an enforced disappearance, effectively contribute to bringing
the disappeared person forward alive or make it possible to clarify cases of enforced
disappearance or to identify the perpetrators of an enforced disappearance;

(b ) Without prejudice to other criminal procedures, aggravating circumstances, in
particular in the event of the death of the disappeared person or the commission of
an enforced disappearance in respect of pregnant women, minors, persons with

disabilities or other particularly vulnerable persons.

Article 8

Without prejudice to article 5,

1. A State Party which applies a statute of limitations in respect of enforced
disappearance shall take the necessary measures to ensure that the term of
limitation for criminal proceedings:

(a) Is of long duration and is proportionate to the extreme seriousness of this
offence;

(b) Commences from the moment when the offence of enforced disappearance
ceases, taking into account its continuous nature.

2. Each State Party shall guarantee the right of victims of enforced disappearance to

an effective remedy during the term of limitation.
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Article 9

1. Each State Party shall take the necessary measures to establish its competence to
exercise jurisdiction over the offence of enforced disappearance:

(@) When the offence is committed in any territory under its jurisdiction or on board
a ship or aircraft registered in that State;

(b)) When the alleged offender is one of its nationals;

(c) When the disappeared person is one of its nationals and the State Party
considers it appropriate.

2. Each State Party shall likewise take such measures as may be necessary to
establish its competence to exercise jurisdiction over the offence of enforced
disappearance when the alleged offender is present in any territory under its
jurisdiction, unless it extradites or surrenders him or her to another State in
accordance with its international obligations or surrenders him or her to an
international criminal tribunal whose jurisdiction it has recognized.

3. This Convention does not exclude any additional criminal jurisdiction exercised in
accordance with national law.

Article 10

1. Upon being satisfied, after an examination of the information available to it, that
the circumstances so warrant, any State Party in whose territory a person suspected
of having committed an offence of enforced disappearance is present shall take him
or her into custody or take such other legal measures as are necessary to ensure his
or her presence. The custody and other legal measures shall be as provided for in
the law of that State Party but may be maintained only for such time as is necessary
to ensure the person's presence at criminal, surrender or extradition proceedings.

2. A State Party which has taken the measures referred to in paragraph 1 of this
article shall immediately carry out a preliminary inquiry or investigations to establish
the facts. It shall notify the States Parties referred to in article 9, paragraph 1, of the
measures it has taken in pursuance of paragraph 1 of this article, including detention
and the circumstances warranting detention, and of the findings of its preliminary
inquiry or its investigations, indicating whether it intends to exercise its jurisdiction.

3. Any person in custody pursuant to paragraph 1 of this article may communicate
immediately with the nearest appropriate representative of the State of which he or
she is a national, or, if he or she is a stateless person, with the representative of the
State where he or she usually resides.



185

Article 11

1. The State Party in the territory under whose jurisdiction a person alleged to have
committed an offence of enforced disappearance is found shall, if it does not
extradite that person or surrender him or her to another State in accordance with its
international obligations or surrender him or her to an international criminal tribunal
whose jurisdiction it has recognized, submit the case to its competent authorities for
the purpose of prosecution.

2. These authorities shall take their decision in the same manner as in the case of
any ordinary offence of a serious nature under the law of that State Party. In the
cases referred to in article 9, paragraph 2, the standards of evidence required for
prosecution and conviction shall in no way be less stringent than those which apply
in the cases referred to in article 9, paragraph 1.

3. Any person against whom proceedings are brought in connection with an offence
of enforced disappearance shall be guaranteed fair treatment at all stages of the
proceedings. Any person tried for an offence of enforced disappearance shall benefit
from a fair trial before a competent, independent and impartial court or tribunal

established by law.

Article 12

1. Each State Party shall ensure that any individual who alleges that a person has
been subjected to enforced disappearance has the right to report the facts to the
competent authorities, which shall examine the allegation promptly and impartially
and, where necessary, undertake without delay a thorough and impartial
investigation. Appropriate steps shall be taken, where necessary, to ensure that the
complainant, witnesses, relatives of the disappeared person and their defence
counsel, as well as persons participating in the investigation, are protected against all
ill-treatment or intimidation as a consequence of the complaint or any evidence
given.

2. Where there are reasonable grounds for believing that a person has been
subjected to enforced disappearance, the authorities referred to in paragraph 1 of
this article shall undertake an investigation, even if there has been no formal
complaint.

3. Each State Party shall ensure that the authorities referred to in paragraph 1 of this

article:
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(a) Have the necessary powers and resources to conduct the investigation
effectively, including access to the documentation and other information relevant to
their investigation;

(b) Have access, if necessary with the prior authorization of a judicial authority,
which shall rule promptly on the matter, to any place of detention or any other
place where there are reasonable grounds to believe that the disappeared person
may be present.

4. Each State Party shall take the necessary measures to prevent and sanction acts
that hinder the conduct of an investigation. It shall ensure in particular that persons
suspected of having committed an offence of enforced disappearance are not in a
position to influence the progress of an investigation by means of pressure or acts of
intimidation or reprisal aimed at the complainant, witnesses, relatives of the
disappeared person or their defence counsel, or at persons participating in the

investigation.

Article 13

1. For the purposes of extradition between States Parties, the offence of enforced
disappearance shall not be regarded as a political offence or as an offence
connected with a political offence or as an offence inspired by political motives.
Accordingly, a request for extradition based on such an offence may not be refused
on these grounds alone.

2. The offence of enforced disappearance shall be deemed to be included as an
extraditable offence in any extradition treaty existing between States Parties before
the entry into force of this Convention.

3. States Parties undertake to include the offence of enforced disappearance as an
extraditable offence in any extradition treaty subsequently to be concluded between
them.

4. If a State Party which makes extradition conditional on the existence of a treaty
receives a request for extradition from another State Party with which it has no
extradition treaty, it may consider this Convention as the necessary legal basis for
extradition in respect of the offence of enforced disappearance.

5. States Parties which do not make extradition conditional on the existence of a
treaty shall recognize the offence of enforced disappearance as an extraditable
offence between themselves.

6. Extradition shall, in all cases, be subject to the conditions provided for by the law

of the requested State Party or by applicable extradition treaties, including, in
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particular, conditions relating to the minimum penalty requirement for extradition
and the grounds upon which the requested State Party may refuse extradition or
make it subject to certain conditions.

7. Nothing in this Convention shall be interpreted as imposing an obligation to
extradite if the requested State Party has substantial grounds for believing that the
request has been made for the purpose of prosecuting or punishing a person on
account of that person's sex, race, religion, nationality, ethnic origin, political opinions
or membership of a particular social group, or that compliance with the request

would cause harm to that person for any one of these reasons.

Article 14

1. States Parties shall afford one another the greatest measure of mutual legal
assistance in connection with criminal proceedings brought in respect of an offence
of enforced disappearance, including the supply of all evidence at their disposal that
is necessary for the proceedings.

2. Such mutual legal assistance shall be subject to the conditions provided for by
the domestic law of the requested State Party or by applicable treaties on mutual
legal assistance, including, in particular, the conditions in relation to the grounds
upon which the requested State Party may refuse to grant mutual legal assistance or

may make it subject to conditions.

Article 15

States Parties shall cooperate with each other and shall afford one another the
greatest measure of mutual assistance with a view to assisting victims of enforced
disappearance, and in searching for, locating and releasing disappeared persons and,

in the event of death, in exhuming and identifying them and returning their remains.

Article 16

1. No State Party shall expel, return ("refouler"), surrender or extradite a person to
another State where there are substantial grounds for believing that he or she would
be in danger of being subjected to enforced disappearance.

2. For the purpose of determining whether there are such grounds, the competent
authorities shall take into account all relevant considerations, including, where
applicable, the existence in the State concerned of a consistent pattern of gross,
flagrant or mass violations of human rights or of serious violations of international

humanitarian law.



188

Article 17

1. No one shall be held in secret detention.

2. Without prejudice to other international obligations of the State Party with regard
to the deprivation of liberty, each State Party shall, in its legislation:

(a) Establish the conditions under which orders of deprivation of liberty may be
given;

( b) Indicate those authorities authorized to order the deprivation of liberty;

(¢ ) Guarantee that any person deprived of liberty shall be held solely in officially
recognized and supervised places of deprivation of liberty;

(d) Guarantee that any person deprived of liberty shall be authorized to
communicate with and be visited by his or her family, counsel or any other person
of his or her choice, subject only to the conditions established by law, or, if he or
she is a foreigner, to communicate with his or her consular authorities, in accordance
with applicable international law;

(e) Guarantee access by the competent and legally authorized authorities and
institutions to the places where persons are deprived of liberty, if necessary with
prior authorization from a judicial authority;

(f) Guarantee that any person deprived of liberty or, in the case of a suspected
enforced disappearance, since the person deprived of liberty is not able to exercise
this right, any persons with a legitimate interest, such as relatives of the person
deprived of liberty, their representatives or their counsel, shall, in all circumstances,
be entitled to take proceedings before a court, in order that the court may decide
without delay on the lawfulness of the deprivation of liberty and order the person's
release if such deprivation of liberty is not lawful.

3. Each State Party shall assure the compilation and maintenance of one or more up-
to-date official registers and/or records of persons deprived of liberty, which shall be
made promptly available, upon request, to any judicial or other competent authority
or institution authorized for that purpose by the law of the State Party concerned or
any relevant international legal instrument to which the State concerned is a party.
The information contained therein shall include, as a minimum:

(@) The identity of the person deprived of liberty;

(b) The date, time and place where the person was deprived of liberty and the
identity of the authority that deprived the person of liberty;

(¢ ) The authority that ordered the deprivation of liberty and the grounds for the
deprivation of liberty;

(d ) The authority responsible for supervising the deprivation of liberty;
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(e ) The place of deprivation of liberty, the date and time of admission to the place
of deprivation of liberty and the authority responsible for the place of deprivation of
liberty;

(f) Elements relating to the state of health of the person deprived of liberty;,

(g) In the event of death during the deprivation of liberty, the circumstances and
cause of death and the destination of the remains;

(h) The date and time of release or transfer to another place of detention, the

destination and the authority responsible for the transfer.

Article 18

1. Subject to articles 19 and 20, each State Party shall guarantee to any person with
a legitimate interest in this information, such as relatives of the person deprived of
liberty, their representatives or their counsel, access to at least the following
information:

(@) The authority that ordered the deprivation of liberty;

(b) The date, time and place where the person was deprived of liberty and
admitted to the place of deprivation of liberty;

(¢ ) The authority responsible for supervising the deprivation of liberty;

(d) The whereabouts of the person deprived of liberty, including, in the event of a
transfer to another place of deprivation of liberty, the destination and the authority
responsible for the transfer;

(e ) The date, time and place of release;

(f) Elements relating to the state of health of the person deprived of liberty;

(¢) In the event of death during the deprivation of liberty, the circumstances and
cause of death and the destination of the remains.

2. Appropriate measures shall be taken, where necessary, to protect the persons
referred to in paragraph 1 of this article, as well as persons participating in the
investigation, from any ill-treatment, intimidation or sanction as a result of the search

for information concerning a person deprived of liberty.

Article 19

1. Personal information, including medical and genetic data, which is collected
and/or transmitted within the framework of the search for a disappeared person shall
not be used or made available for purposes other than the search for the
disappeared person. This is without prejudice to the use of such information in
criminal proceedings relating to an offence of enforced disappearance or the exercise

of the right to obtain reparation.
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2. The collection, processing, use and storage of personal information, including
medical and genetic data, shall not infringe or have the effect of infringing the

human rights, fundamental freedoms or human dignity of an individual.

Article 20

1. Only where a person is under the protection of the law and the deprivation of
liberty is subject to judicial control may the right to information referred to in
article 18 be restricted, on an exceptional basis, where strictly necessary and where
provided for by law, and if the transmission of the information would adversely
affect the privacy or safety of the person, hinder a criminal investigation, or for other
equivalent reasons in accordance with the law, and in conformity with applicable
international law and with the objectives of this Convention. In no case shall there
be restrictions on the right to information referred to in article 18 that could
constitute conduct defined in article 2 or be in violation of article 17, paragraph 1.

2. Without prejudice to consideration of the lawfulness of the deprivation of a
person's liberty, States Parties shall guarantee to the persons referred to in article 18,
paragraph 1, the right to a prompt and effective judicial remedy as a means of
obtaining without delay the information referred to in article 18, paragraph 1. This

right to a remedy may not be suspended or restricted in any circumstances.

Article 21

Each State Party shall take the necessary measures to ensure that persons deprived
of liberty are released in a manner permitting reliable verification that they have
actually been released. Each State Party shall also take the necessary measures to
assure the physical integrity of such persons and their ability to exercise fully their
rights at the time of release, without prejudice to any obligations to which such

persons may be subject under national law.

Article 22

Without prejudice to article 6, each State Party shall take the necessary measures to
prevent and impose sanctions for the following conduct:

(a) Delaying or obstructing the remedies referred to in article 17, paragraph 2 ( f),
and article 20, paragraph 2;

( b)) Failure to record the deprivation of liberty of any person, or the recording of any
information which the official responsible for the official register knew or should have

known to be inaccurate;
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(¢ ) Refusal to provide information on the deprivation of liberty of a person, or the
provision of inaccurate information, even though the legal requirements for providing

such information have been met.

Article 23

1. Each State Party shall ensure that the training of law enforcement personnel, civil
or military, medical personnel, public officials and other persons who may be
involved in the custody or treatment of any person deprived of liberty includes the
necessary education and information regarding the relevant provisions of this
Convention, in order to:

(a ) Prevent the involvement of such officials in enforced disappearances;

(b) Emphasize the importance of prevention and investigations in relation to
enforced disappearances;

(c) Ensure that the urgent need to resolve cases of enforced disappearance is
recognized.

2. Each State Party shall ensure that orders or instructions prescribing, authorizing or
encouraging enforced disappearance are prohibited. Each State Party shall guarantee
that a person who refuses to obey such an order will not be punished.

3. Each State Party shall take the necessary measures to ensure that the persons
referred to in paragraph 1 of this article who have reason to believe that an enforced
disappearance has occurred or is planned report the matter to their superiors and,
where necessary, to the appropriate authorities or bodies vested with powers of

review or remedy.

Article 24

1. For the purposes of this Convention, "victim" means the disappeared person and
any individual who has suffered harm as the direct result of an enforced
disappearance.

2. Each victim has the right to know the truth regarding the circumstances of the
enforced disappearance, the progress and results of the investigation and the fate of
the disappeared person. Each State Party shall take appropriate measures in this
regard.

3. Each State Party shall take all appropriate measures to search for, locate and
release disappeared persons and, in the event of death, to locate, respect and return

their remains.



192

4. Each State Party shall ensure in its legal system that the victims of enforced
disappearance have the right to obtain reparation and prompt, fair and adequate
compensation.

5. The right to obtain reparation referred to in paragraph 4 of this article covers
material and moral damages and, where appropriate, other forms of reparation such
as:

( a ) Restitution;

( b)) Rehabilitation;

(¢ ) Satisfaction, including restoration of dignity and reputation;

(d ) Guarantees of non-repetition.

6. Without prejudice to the obligation to continue the investigation until the fate of
the disappeared person has been clarified, each State Party shall take the
appropriate steps with regard to the legal situation of disappeared persons whose
fate has not been clarified and that of their relatives, in fields such as social welfare,
financial matters, family law and property rights.

7. Each State Party shall guarantee the right to form and participate freely in
organizations and associations concerned with attempting to establish the
circumstances of enforced disappearances and the fate of disappeared persons, and

to assist victims of enforced disappearance.

Article 25

1. Each State Party shall take the necessary measures to prevent and punish under
its criminal law:

(@) The wrongful removal of children who are subjected to enforced disappearance,
children whose father, mother or legal g¢uardian is subjected to enforced
disappearance or children born during the captivity of a mother subjected to
enforced disappearance;

( b ) The falsification, concealment or destruction of documents attesting to the true
identity of the children referred to in subparagraph ( a ) above.

2. Each State Party shall take the necessary measures to search for and identify the
children referred to in paragraph 1 (a) of this article and to return them to their
families of origin, in accordance with legal procedures and applicable international
agreements.

3. States Parties shall assist one another in searching for, identifying and locating the

children referred to in paragraph 1 (a ) of this article.
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4. Given the need to protect the best interests of the children referred to in
paragraph 1 (a ) of this article and their right to preserve, or to have re-established,
their identity, including their nationality, name and family relations as recognized by
law, States Parties which recognize a system of adoption or other form of placement
of children shall have legal procedures in place to review the adoption or placement
procedure, and, where appropriate, to annul any adoption or placement of children
that originated in an enforced disappearance.

5.1n all cases, and in particular in all matters relating to this article, the best interests
of the child shall be a primary consideration, and a child who is capable of forming
his or her own views shall have the right to express those views freely, the views of
the child being given due weight in accordance with the age and maturity of the
child.

Part Il

Article 26

1. A Committee on Enforced Disappearances (hereinafter referred to as "the
Committee") shall be established to carry out the functions provided for under this
Convention. The Committee shall consist of ten experts of high moral character and
recognized competence in the field of human rights, who shall serve in their
personal capacity and be independent and impartial. The members of the
Committee shall be elected by the States Parties according to equitable geographical
distribution. Due account shall be taken of the usefulness of the participation in the
work of the Committee of persons having relevant legal experience and of balanced
gender representation.

2. The members of the Committee shall be elected by secret ballot from a list of
persons nominated by States Parties from among their nationals, at biennial meetings
of the States Parties convened by the Secretary-General of the United Nations for
this purpose. At those meetings, for which two thirds of the States Parties shall
constitute a quorum, the persons elected to the Committee shall be those who
obtain the largest number of votes and an absolute majority of the votes of the
representatives of States Parties present and voting.

3. The initial election shall be held no later than six months after the date of entry
into force of this Convention. Four months before the date of each election, the
Secretary-General of the United Nations shall address a letter to the States Parties
inviting them to submit nominations within three months. The Secretary-General

shall prepare a list in alphabetical order of all persons thus nominated, indicating the
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State Party which nominated each candidate, and shall submit this list to all States
Parties.

4. The members of the Committee shall be elected for a term of four years. They
shall be eligible for re-election once. However, the term of five of the members
elected at the first election shall expire at the end of two years; immediately after
the first election, the names of these five members shall be chosen by lot by the
chairman of the meeting referred to in paragraph 2 of this article.

5. If a member of the Committee dies or resigns or for any other reason can no
longer perform his or her Committee duties, the State Party which nominated him or
her shall, in accordance with the criteria set out in paragraph 1 of this article, appoint
another candidate from among its nationals to serve out his or her term, subject to
the approval of the majority of the States Parties. Such approval shall be considered
to have been obtained unless half or more of the States Parties respond negatively
within six weeks of having been informed by the Secretary-General of the United
Nations of the proposed appointment.

6. The Committee shall establish its own rules of procedure.

7. The Secretary-General of the United Nations shall provide the Committee with the
necessary means, staff and facilities for the effective performance of its functions.
The Secretary-General of the United Nations shall convene the initial meeting of the
Committee.

8. The members of the Committee shall be entitled to the facilities, privileges and
immunities of experts on mission for the United Nations, as laid down in the relevant
sections of the Convention on the Privileges and Immunities of the United Nations.

9. Each State Party shall cooperate with the Committee and assist its members in the
fulfilment of their mandate, to the extent of the Committee's functions that the

State Party has accepted.

Article 27

A Conference of the States Parties will take place at the earliest four years and at the
latest six years following the entry into force of this Convention to evaluate the
functioning of the Committee and to decide, in accordance with the procedure
described in article 44, paragraph 2, whether it is appropriate to transfer to another
body - without excluding any possibility - the monitoring of this Convention, in

accordance with the functions defined in articles 28 to 36.
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Article 28

1. In the framework of the competencies granted by this Convention, the Committee
shall cooperate with all relevant organs, offices and specialized agencies and funds
of the United Nations, with the treaty bodies instituted by international instruments,
with the special procedures of the United Nations and with the relevant regional
intergovernmental organizations or bodies, as well as with all relevant State
institutions, agencies or offices working towards the protection of all persons against
enforced disappearances.

2. As it discharges its mandate, the Committee shall consult other treaty bodies
instituted by relevant international human rights instruments, in particular the Human
Rights Committee instituted by the International Covenant on Civil and Political
Rights, with a view to ensuring the consistency of their respective observations and

recommendations.

Article 29

1. Each State Party shall submit to the Committee, through the Secretary-General of
the United Nations, a report on the measures taken to give effect to its obligations
under this Convention, within two years after the entry into force of this Convention
for the State Party concerned.

2. The Secretary-General of the United Nations shall make this report available to all
States Parties.

3. Each report shall be considered by the Committee, which shall issue such
comments, observations or recommendations as it may deem appropriate. The
comments, observations or recommendations shall be communicated to the State
Party concerned, which may respond to them, on its own initiative or at the request
of the Committee.

4. The Committee may also request States Parties to provide additional information

on the implementation of this Convention.

Article 30

1. A request that a disappeared person should be sought and found may be
submitted to the Committee, as a matter of urgency, by relatives of the disappeared
person or their legal representatives, their counsel or any person authorized by
them, as well as by any other person having a legitimate interest.

2. If the Committee considers that a request for urgent action submitted in
pursuance of paragraph 1 of this article:

(@) Is not manifestly unfounded;
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(b)) Does not constitute an abuse of the right of submission of such requests;

(c) Has already been duly presented to the competent bodies of the State Party
concerned, such as those authorized to undertake investigations, where such a
possibility exists;

(d) Is not incompatible with the provisions of this Convention; and

(e) The same matter is not being examined under another procedure of
international investigation or settlement of the same nature;

it shall request the State Party concemed to provide it with information on the
situation of the persons sought, within a time limit set by the Committee.

3. In the light of the information provided by the State Party concerned in
accordance with paragraph 2 of this article, the Committee may transmit
recommendations to the State Party, including a request that the State Party should
take all the necessary measures, including interim measures, to locate and protect
the person concerned in accordance with this Convention and to inform the
Committee, within a specified period of time, of measures taken, taking into account
the urgency of the situation. The Committee shall inform the person submitting the
urgent action request of its recommendations and of the information provided to it
by the State as it becomes available.

4. The Committee shall continue its efforts to work with the State Party concerned
for as long as the fate of the person sought remains unresolved. The person

presenting the request shall be kept informed.

Article 31

1. A State Party may at the time of ratification of this Convention or at any time
afterwards declare that it recognizes the competence of the Committee to receive
and consider communications from or on behalf of individuals subject to its
jurisdiction claiming to be victims of a violation by this State Party of provisions of
this Convention. The Committee shall not admit any communication concerning a
State Party which has not made such a declaration.

2. The Committee shall consider a communication inadmissible where:

(@) The communication is anonymous;

(b) The communication constitutes an abuse of the right of submission of such
communications or is incompatible with the provisions of this Convention;

(c) The same matter is being examined under another procedure of international

investigation or settlement of the same nature; or where
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(d) Al effective available domestic remedies have not been exhausted. This rule
shall not apply where the application of the remedies is unreasonably prolonged.

3. If the Committee considers that the communication meets the requirements set
out in paragraph 2 of this article, it shall transmit the communication to the State
Party concerned, requesting it to provide observations and comments within a time
limit set by the Committee.

4. At any time after the receipt of a communication and before a determination on
the merits has been reached, the Committee may transmit to the State Party
concerned for its urgent consideration a request that the State Party will take such
interim measures as may be necessary to avoid possible irreparable damage to the
victims of the alleged violation. Where the Committee exercises its discretion, this
does not imply a determination on admissibility or on the merits of the
communication.

5. The Committee shall hold closed meetings when examining communications
under the present article. It shall inform the author of a communication of the
responses provided by the State Party concerned. When the Committee decides to
finalize the procedure, it shall communicate its views to the State Party and to the

author of the communication.

Article 32

A State Party to this Convention may at any time declare that it recognizes the
competence of the Committee to receive and consider communications in which a
State Party claims that another State Party is not fulfilling its obligations under this
Convention. The Committee shall not receive communications concerning a State
Party which has not made such a declaration, nor communications from a State Party

which has not made such a declaration.

Article 33

1. If the Committee receives reliable information indicating that a State Party is
seriously violating the provisions of this Convention, it may, after consultation with
the State Party concerned, request one or more of its members to undertake a visit
and report back to it without delay.

2. The Committee shall notify the State Party concerned, in writing, of its intention to
organize a visit, indicating the composition of the delegation and the purpose of the
visit. The State Party shall answer the Committee within a reasonable time.

3. Upon a substantiated request by the State Party, the Committee may decide to

postpone or cancel its visit.
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4. If the State Party agrees to the visit, the Committee and the State Party concerned
shall work together to define the modalities of the visit and the State Party shall
provide the Committee with all the facilities needed for the successful completion of
the visit.

5. Following its visit, the Committee shall communicate to the State Party concerned

its observations and recommendations.

Article 34

If the Committee receives information which appears to it to contain well-founded
indications that enforced disappearance is being practiced on a widespread or
systematic basis in the territory under the jurisdiction of a State Party, it may, after
seeking from the State Party concerned all relevant information on the situation,
urgently bring the matter to the attention of the General Assembly of the United

Nations, through the Secretary-General of the United Nations.

Article 35

1. The Committee shall have competence solely in respect of enforced
disappearances which commenced after the entry into force of this Convention.

2. If a State becomes a party to this Convention after its entry into force, the
obligations of that State vis-a-vis the Committee shall relate only to enforced
disappearances which commenced after the entry into force of this Convention for

the State concerned.

Article 36

1. The Committee shall submit an annual report on its activities under this
Convention to the States Parties and to the General Assembly of the United Nations.
2. Before an observation on a State Party is published in the annual report, the State
Party concerned shall be informed in advance and shall be given reasonable time to
answer. This State Party may request the publication of its comments or

observations in the report.
Part Il

Article 37
Nothing in this Convention shall affect any provisions which are more conducive to
the protection of all persons from enforced disappearance and which may be

contained in:
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(a) The law of a State Party;
( &) International law in force for that State.

Article 38

1. This Convention is open for signature by all Member States of the United Nations.
2. This Convention is subject to ratification by all Member States of the United
Nations. Instruments of ratification shall be deposited with the Secretary-General of
the United Nations.

3. This Convention is open to accession by all Member States of the United Nations.
Accession shall be effected by the deposit of an instrument of accession with the

Secretary-General.

Article 39

1. This Convention shall enter into force on the thirtieth day after the date of deposit
with the Secretary-General of the United Nations of the twentieth instrument of
ratification or accession.

2. For each State ratifying or acceding to this Convention after the deposit of the
twentieth instrument of ratification or accession, this Convention shall enter into
force on the thirtieth day after the date of the deposit of that State's instrument of

ratification or accession.

Article 40

The Secretary-General of the United Nations shall notify all States Members of the
United Nations and all States which have signed or acceded to this Convention of
the following:

(@) Signatures, ratifications and accessions under article 38;

( b)) The date of entry into force of this Convention under article 39.

Article 41
The provisions of this Convention shall apply to all parts of federal States without

any limitations or exceptions.

Article 42

1. Any dispute between two or more States Parties concerning the interpretation or
application of this Convention which cannot be settled through negotiation or by the
procedures expressly provided for in this Convention shall, at the request of one of

them, be submitted to arbitration. If within six months from the date of the request
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for arbitration the Parties are unable to agree on the organization of the arbitration,
any one of those Parties may refer the dispute to the International Court of Justice
by request in conformity with the Statute of the Court.

2. A State may, at the time of signature or ratification of this Convention or accession
thereto, declare that it does not consider itself bound by paragraph 1 of this article.
The other States Parties shall not be bound by paragraph 1 of this article with
respect to any State Party having made such a declaration.

3. Any State Party having made a declaration in accordance with the provisions of
paragraph 2 of this article may at any time withdraw this declaration by notification

to the Secretary-General of the United Nations.

Article 43

This Convention is without prejudice to the provisions of international humanitarian
law, including the obligations of the High Contracting Parties to the four Geneva
Conventions of 12 August 1949 and the two Additional Protocols thereto of 8 June
1977, or to the opportunity available to any State Party to authorize the International
Committee of the Red Cross to visit places of detention in situations not covered by

international humanitarian law.

Article 44

1. Any State Party to this Convention may propose an amendment and file it with
the Secretary-General of the United Nations. The Secretary-General shall thereupon
communicate the proposed amendment to the States Parties to this Convention
with a request that they indicate whether they favour a conference of States Parties
for the purpose of considering and voting upon the proposal. In the event that within
four months from the date of such communication at least one third of the States
Parties favour such a conference, the Secretary-General shall convene the
conference under the auspices of the United Nations.

2. Any amendment adopted by a majority of two thirds of the States Parties present
and voting at the conference shall be submitted by the Secretary-General of the
United Nations to all the States Parties for acceptance.

3. An amendment adopted in accordance with paragraph 2 of this article shall enter
into force when two thirds of the States Parties to this Convention have accepted it
in accordance with their respective constitutional processes.

4. When amendments enter into force, they shall be binding on those States Parties
which have accepted them, other States Parties still being bound by the provisions

of this Convention and any earlier amendment which they have accepted.
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Article 45
1. This Convention, of which the Arabic, Chinese, English, French, Russian and Spanish

texts are equally authentic, shall be deposited with the Secretary-General of the
United Nations.

2. The Secretary-General of the United Nations shall transmit certified copies of this
Convention to all States referred to in article 38.
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AARUIN ¥
nquaeiteafunslisiuyanaligamevewssmaaniguingln Ggdleds)
LEY PARA LA PREVENCION Y SANCION DE LA DESAPARICION FORZADA DE
PERSONAS EN EL ESTADO DE CHIAPAS

Capitulo |
Disposiciones Generales
Articulo 1.- Las disposiciones de esta Ley son de orden publico, interés social y de

observancia general en el Estado de Chiapas.
Articulo 2.- La presente Ley tiene como objetivos:

l. Prevenir la desaparicion forzada de personas en el Estado de Chiapas;

Il. Inhibir la practica de la desaparicion forzada de personas, asi como no
permitir, ni tolerar ésta aun en estados de emergencia, excepcion o
suspension de garantias individuales;

Il Sancionar a los autores, complices y encubridores del delito de
desaparicion forzada de personas, asi como la tentativa de comision del
mismo; Y,

V. Establecer las medidas de reparacion integral del dafo para las victimas

del delito de desaparicion forzada de personas.
Articulo 3.- Para los efectos de esta Ley se entiende por:

Desaparicion Forzada.- A la privacion de la libertad de una o mas personas,
cualquiera que fuere su forma, cometida por servidores publicos, seguida de la falta
de informacién o de la negativa a reconocer dicha privacion de libertad o de
informar sobre el paradero de la persona, con lo cual se impide el ejercicio de los

recursos legales y de las garantias procesales pertinentes.

Discapacidad.- A toda restriccion o ausencia de la capacidad de realizar una
actividad en la forma o dentro del margen que se considera normal para un ser

humano por motivo de la desaparicion forzada.

Gobierno.- Al Gobierno del Estado de Chiapas.
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Servidor Publico.- Para los efectos de esta Ley, se entiende por servidor publico lo

descrito por el articulo 414, del Codigo Penal para el Estado de Chiapas.

Victima del Delito de Desaparicion Forzada.- A la persona desaparecida, sus
familiares, conyuge o concubino, las personas que dependan del desaparecido y que
tenga relacion inmediata con él; asi como cualquiera que haya sufrido dafios al
intervenir para evitar su desaparicion como consecuencia del ejercicio de los

mecanismos juridicos o materiales propios de busqueda del desaparecido.
Capitulo Il
De la Desaparicion Forzada de Personas

Articulo 4.- Comete el delito de desaparicion forzada de personas el servidor
publico, que en el egjercicio de sus atribuciones o con motivo de ellas, con causa
justificada o sin ella, detenga, prive de la libertad o mantenga oculta a una o mas
personas, o bien autorice, tenga conocimiento, apoye o consienta que otros lo
hagan, cualquiera que sea el método y motivacion utilizados, sin reconocer la
existencia de tal privacion o niegue informacion fidedigna sobre el paradero de la o
las personas desaparecidas de manera forzada, impidiendo con ello el ejercicio de

los recursos legales y de las garantias procesales procedentes.

Articulo 5.- Seran igualmente considerados como sujetos activos del delito de
desaparicion forzada de personas quienes aun cuando no sean formalmente
servidores publicos, actuen aprovechando la autorizacion, el apoyo o la aquiescencia

de servidores publicos.

Articulo 6.- A quien cometa el delito de desaparicion forzada de personas, se le
sancionara con pena privativa de la libertad de veinte a cuarenta afios de prision y
multa de quinientos a mil dias de salarios minimo vigente en el Estado de Chiapas,
ademas de la inhabilitacion definitiva e inconmutable de ejercer un cargo publico a
nivel estatal o municipal, independientemente de las que lleguen a determinarse

por la comision de otros delitos conexos.
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Articulo 7.- El que cometa el delito de desaparicion forzada de personas no tendra
derecho a gozar de la conmutacion de sanciones, remision parcial de la pena,
tratamiento preliberacional, libertad preparatoria o cualquiera de los otros beneficios

que el Codigo respectivo establece.

Articulo 8.- Se impondra de treinta a cincuenta afios de prision, cuando en la
comision del delito de desaparicion forzada de personas concurriere alguna de las
agravantes siguientes:

l. Que por causa o motivo de la desaparicion forzada a la victima le
sobrevenga la muerte;

Il. Que por causa o motivo de la desaparicion forzada la victima quede
discapacitada;

lll. Que los responsables del delito realicen acciones tendentes a ocultar el
cadaver de la victima;

IV. Que la victima haya sido sometida a tortura, tratos crueles, inhumanos,
degradantes, lesiones y/o violentada sexualmente;

V. Que con la desaparicion forzada de la victima se pretenda ocultar o
asegurar la impunidad de otro delito;

VI. Que la victima sea discapacitado, mujer embarazada, menor de 18 afios o
mayor de sesenta y cuatro aflos o madre o padre de hijos menores de edad;

VIl. Que la desaparicion forzada se ejecute como consecuencia de una
practica policial en la investigacion y persecucion de algun delito;

VIIIl. Que sea cometida contra testigos o victimas de hechos punibles;

IX. El no entregar a su familia a una persona que nazca durante el periodo de
ocultamiento de la madre desaparecida;

X. Que el servidor publico o autoridad responsable, se niegue a dar
informacion sobre el paradero de la victima; v,

Xl. Que haya sido ejecutada por un grupo de personas en asociacion
delictuosa.
Las penas a que se refiere el presente articulo se aplicaran con independencia de las
que puedan corresponder por otros delitos cometidos en las circunstancias

anteriores.
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Articulo 9.- A quien conociendo el paradero o destino final del infante nacido
durante el periodo de ocultamiento de la madre desaparecida no proporcione

informacion se aplicara prision de dos a cinco afos.

Articulo 10.- Al que conociendo los planes para la comision del delito de
desaparicion forzada, sin ser participe, no diere aviso a las autoridades, se le
impondra pena de prision de uno a cinco afos y si es servidor publico, se le
inhabilitara para el desempefno de cargos publicos, sin que esta ultima pena se

pueda conmutar.

Articulo 11.- Se impondra pena de tres a ocho afos de prision y multa de
doscientos a cuatrocientos dias de salario diario minimo vigente en el Estado, a
quien siendo autoridad superior jerarquica que organica y legalmente tenga el deber
juridico de actuar e impedir la desaparicion forzada y no lo hiciere, permitiendo por

ausencia en el orden de mando la perpetracion del delito.

Articulo 12.- Las autoridades que tengan a su cargo edificios, locales, recintos o
instalaciones de caracter oficial y permitan por accion u omision el ocultamiento de
la victima de desaparicion forzada en dichos lugares, se les impondra la pena de tres
a ocho afios de prision e inhabilitacion inconmutable para ejercer cargos publicos. Lo
mismo aplicard para aquellos particulares que permitan el ocultamiento de la

victima de desaparicion forzada en su propiedad.

Articulo 13.- Al que instigue o incite a otro u otros a la comision del delito de

desaparicion forzada, se le impondra pena de tres a ocho anos de prision.

Articulo 14.- El Ministerio Publico y sus auxiliares, que teniendo a su cargo la
investigacion del delito de desaparicion forzada, la obstruyan o eviten hacerla
adecuadamente, seran acreedores a la pena de tres a ocho afios de prision y multa
de trescientos a quinientos dias de salario diario minimo vigente en el Estado de
Chiapas, sin perjuicio de la inhabilitacion que corresponda para ejercer la funcion
publica. Esto con independencia y sin menoscabo del procesamiento y sancion por

delitos relacionados.
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Articulo 15.- La tentativa del delito de desaparicion forzada de personas, sera
sancionada de conformidad con lo dispuesto por el Codigo Penal para el Estado de

Chiapas, y demas leyes conexas.

Articulo 16.- Las penas previstas en esta Ley, se disminuiran hasta en una tercera

parte, cuando se presenten las atenuantes siguientes:

a) La victima de desaparicion forzada fuere liberada espontaneamente

durante los quince dias siguientes a su privacion de libertad;

b) Los autores o participes proporcionen informaciéon que conduzca a la

liberacion de la victima o a dar con el paradero de los restos corpédreos de la misma;

Y,

c) Los autores materiales del delito, proporcionen informacion relativa a la

responsabilidad y paradero de los autores intelectuales.
Capétulo
De la Proteccién a Personas

Articulo 17.- La Procuraduria General de Justicia del Estado, prestara proteccion a
los testigos, victimas y demads personas que por su intervencion en un procedimiento

penal sobre el delito de desaparicion forzada de personas, asi lo requieran.
Capitulo IV

De la Colaboracién en la Persecucion del Delito de Desaparicibn Forzada de

Personas

Articulo 18.- La persona o personas que hayan participado en la desaparicion
forzada y proporcionen datos relevantes para dar con el paradero del desaparecido,

podran recibir los beneficios siguientes:

l. Cuando no exista averiguacion previa en su contra, los elementos de

prueba que aporte o se deriven de la misma, iniciada por su colaboracion, no seran
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tomados en su contra. Este beneficio sélo podra otorgarse en una sola ocasion

respecto de la misma persona; o,

Il. Cuando un sentenciado aporte pruebas ciertas valoradas por el Juez, para
sentenciar a otros que hayan participado con funciones de administracion, direccion
O supervision, podra otorgarsele la remision parcial de la pena, hasta en dos terceras

partes de la privativa de la libertad impuesta.

En la imposicion de las penas, asi como en el otorgamiento de los beneficios a que
se refiere este articulo, el Juez tomard en cuenta ademas de lo dispuesto por el
Codigo Penal para el Estado de Chiapas, la participacion del colaborador en el delito,
excluyéndose de este beneficio al autor intelectual, o al que haya dirigido la

ejecucion material.
Capitulo V

Acciones Legales Correspondientes a Favor de las Personas Desaparecidas

Articulo 19.- Para los efectos de esta Ley, podran ejercer las acciones legales
correspondientes a favor de la persona desaparecida, los parientes consanguineos en
cualquier grado, el conyuge, el concubino, el pariente por adopcion o cualquier
persona que tenga algun vinculo de amistad, asi como cualquiera que haya sufrido
dafios al intervenir para evitar su desaparicion o como consecuencia del ejercicio de
los mecanismos juridicos o materiales propios de busqueda de la persona

desaparecida.

Articulo 20.- Las autoridades encargadas de la investigacion y persecucion del delito
de desaparicion forzada tienen la obligacion de dar a conocer la verdad de lo
sucedido a las personas con derecho y que ejerzan acciones legales
correspondientes a favor de la persona desaparecida, ya sea, del paradero de la

victima o, en su defecto, de los restos corporeos.
Capitulo VI

De la Comisién de los Derechos Humanos del Estado de Chiapas



208

Articulo 21.- La Comision de los Derechos Humanos del Estado de Chiapas, tiene
facultad para que de manera oficiosa o a peticion de parte ofendida denuncie y
coadyuve en el ambito de su competencia con las autoridades correspondientes en

la investigacion y persecucion del delito de desaparicion forzada de persona.

Articulo 22.- El Ministerio Publico y el Poder Judicial del Estado, garantizaran a las
victimas, ofendidos del delito y a la Comisién Estatal de los Derechos Humanos del

Estado de Chiapas, el ejercicio pleno de la colaboracion.

Articulo 23.- Las autoridades encargadas de la investigacion y persecucion del delito
de desaparicion forzada tienen la obligacién de dar a conocer la verdad de lo
sucedido a la Comision de los Derechos Humanos del Estado de Chiapas, ya sea del

paradero de la victima o en su defecto de los restos corporeos.
Capitulo VI
De las Obligaciones del Gobierno

Articulo 24.- Para garantizar la aplicacion de la prevencion y sancion del delito de

desaparicion de personas, el Gobierno esta obligado a:

l. No practicar, ni permitir o tolerar la practica de la desaparicion forzada de
personas, ni aun en estados de emergencia, excepcidon o suspension de garantias
individuales;

Il. Sancionar, en el ambito de su competencia, a los autores, complices y
encubridores del delito de desaparicion forzada de personas, asi como la tentativa
de comision del mismo;

lll. Establecer medidas de reparacion integral del dafio para las victimas del
delito de desaparicion forzada .de personas;

IV. Cooperar con los estados de la Republica en la prevencion, sanciéon y

erradicacion de la desaparicion forzada de personas; y,

V. Promover las medidas de caracter legislativo, administrativo, judicial o de
cualquier otra indole que sean necesarias para cumplir lo previsto en las fracciones

anteriores.
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Articulo 25.- Es oblicacion del Gobierno, a través de las autoridades
correspondientes, mantener a toda persona que esté privada de la libertad en
lugares de detencion oficialmente reconocidos y presentarla sin demora ante la

autoridad judicial.

Articulo 26.- Las autoridades, de ejecucion de penas y de procuracion e
investigacion de los delitos, estaran obligadas a contar con registros actualizados de
detenidos que de ser requeridos, seran puestos a disposicion de la autoridad
ministerial, judicial, de derechos humanos del Estado o de las personas con derecho

a ejercer acciones a favor de la o las personas desaparecidas.
Capitulo VIII

De la Prevencion y Sancion de la Desapariciéon Forzada de Personas Inmigrantes

en el Estado de Chiapas

Articulo 27.- Con el fin de garantizar la permanencia del sentido genuino de
solidaridad y de la buena vecindad, el Gobierno y sus autoridades se comprometen
a adoptar las siguientes medidas y acciones en beneficio de las personas inmigrantes

ya sea en su paso o en su estancia por territorio chiapaneco:

l. A observar y respetar los tratados internacionales en materia de
desaparicion forzada de personas;

IIl. Cuando el delito de desaparicion forzada se cometa en contra de persona
0 personas inmigrantes, se brindara todo el apoyo y facilidades a las personas con
derecho a ejercer acciones legales necesarias a favor de la persona desaparecida
hasta dar con el paradero de la victima y su puesta en libertad o, en su defecto, de
los restos corporeos y apoyo en el traslado de sus restos a su lugar de origen;

lll. Mantener a la persona inmigrante privada de su libertad en lugares de
detencion oficialmente reconocidos y presentarla sin demora, conforme a la
legislacion respectiva, a la autoridad judicial competente;

IV. Informar de manera inmediata a las autoridades competentes sobre la

privacion de la libertad de persona inmigrante en nuestro Estado;
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V. Cooperar con las autoridades de los paises de origen de las personas
inmigrantes en la busqueda, identificacion, localizacion y restitucion de menores que
hubiesen sido trasladados a nuestro Estado o retenidos en éste, como consecuencia
de la desaparicion forzada de sus padres, tutores o guardadores; v,

VI. En general a observar y poner en practica todas aquellas medidas y
acciones necesarias en beneficio de los inmigrantes desaparecidos de manera

forzada.

Articulo 28.- Se considera como agravante del delito de desaparicion forzada de
persona inmigrante, por lo que se impondra pena de treinta a cincuenta afos de
prision, al responsable o responsables de su comision, sin perjuicio de la
inhabilitacion que corresponda para ejercer la funcidbn publica. Esto con
independencia y sin menoscabo del procedimiento y sancion por delitos

relacionados.
Capitulo IX

De los Nifios, Nifas y Adolescentes con Relacién a la Desaparicion Forzada de

Personas

Articulo 29.- Es obligacion del Gobierno, tomar las medidas necesarias para regresar
a los nifos, nifias o adolescentes, apropiados o secuestrados a sus familias de origen,

con el fin de proteger el interés supremo de éstos.

Articulo 30.- Es derecho de los nifios, nifas y adolescentes victimas del delito de
desaparicion forzada de personas, el conservar su identidad, incluidos la
nacionalidad, el nombre y las relaciones familiares reconocidas por las leyes de

nuestro pais.
Capitulo X

De la Reparacion del Dafo a las Victimas del Delito de Desaparicién Forzada de

Personas

Articulo 31.- Para la determinacion de la reparacion integral del dafio a las victimas

del delito de desaparicion forzada de personas, el juzgador que conozca del caso,
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ademas de observar lo establecido en el Capitulo IV, del Titulo Tercero, del Libro
Primero, del Codigo Penal para el Estado de Chiapas, pondra especial énfasis en la

reparacion integral del dafo, teniendo en cuenta los siguientes criterios:

l. Que la simple substraccion del desaparecido de su nucleo social y el
mantenerlo en ocultamiento, en si mismos, constituyen tortura;

Il. Que la desaparicion forzada es ejecutada directamente por autoridades
que forman parte de la estructura del Estado o, en su defecto, por personas que
actiian con el apoyo o aquiescencia de servidores publicos;

lll. Que la desaparicion forzada de personas es un tratamiento cruel e
inhumano que corre en perjuicio de los familiares del o de los desaparecidos;

IV. Que la reparacion del dafo respecto de esta grave violacion de los
derechos humanos, no debe ser limitada a una cuantificacion material, sino debe
incluir las consecuencias psico-sociales de la misma a través de la restitucion, la
readaptacion, la satisfaccion, incluido el restablecimiento de la dignidad y la
reputacion, asi como las garantias de no repeticion.

V. Que la reparacion del dafio respecto de esta grave violacion a los
derechos humanos debe incluir el analisis de los efectos en el ambito:

a) Personal del desaparecido;

b) Familiar del desaparecido;

c) Comunitario del desaparecido; v,

d) Organizativo, si el desaparecido pertenecia a una organizacion ya

sea cultural, social, politica o de cualquier indole.

VI. Que la reparacion del dano respecto de esta grave violacion a los
derechos humanos, también debe tomar en cuenta la obstaculizacion del proyecto

de vida de las victimas de la desaparicion forzada de personas.

Articulo 32.- El Juzgador ademas de los elementos sefalados anteriormente, debera
tomar en cuenta para la reparacion del dafio la modalidad del delito de
desaparicion forzada que se encuentre acreditada, con sus respectivas agravantes,

como se enuncian en Los articulos, correspondientes de la presente Ley.
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Capitulo XI
Disposiciones Complementarias

Articulo 33.- El delito de desaparicion forzada, sera calificado como grave y no es
susceptible del perdon, indulto, amnistia o figuras analogas, ni se le considera de

caracter politico para los efectos de extradicion.

Articulo 34.- El delito de desaparicion forzada es un ilicito de ejecucion
permanente,’ en tanto se desconozca el paradero de la victima, por lo que es

imprescriptible tanto la accidon penal como la sancion derivada de su comision.

Articulo 35.- La obediencia debida por razones de jerarquia, asi como las ordenes o
instrucciones recibidas por superiores, en ningln momento y bajo ninguna
circunstancia seran eximentes, ni atenuantes de responsabilidad en el delito de

desaparicion forzada.

Articulo 36.- Las autoridades o particulares que tengan a su cargo edificios, locales,
recintos o instalaciones de caracter oficial y permitan por accién u omision el
ocultamiento de la victima de desaparicion forzada en dichos lugares, deberan
permitir el acceso inmediato y libre a las autoridades competentes, asi como al
personal de la Comisién de los Derechos Humanos del Estado de Chiapas y a los

familiares de personas desaparecidas.

Articulo 37.- No podran invocarse circunstancias de excepcion, tales como el estado
0 amenaza de guerra, inestabilidad politica interna, ni aun cuando se presenten los
supuestos establecidos en el articulo 29, de la Constitucion Politica de los Estados
Unidos Mexicanos, como justificantes para cometer el delito de desaparicion forzada

de personas.

Articulo 38.- Los responsables del delito de desaparicion forzada de personas solo

podran ser investigados y juzgados por la jurisdiccion de derecho comun.

Articulo 39.- El Procurador General de Justicia del Estado, garantizara la
independencia e imparcialidad en la investigacion del delito de desaparicion forzada

de personas, poniendo especial énfasis en aquellos casos en donde estén
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involucrados como probables responsables miembros de alguna corporacion

policiaca.

Articulo 40.- Las autoridades encargadas de la investigacion y persecucion del delito
de desaparicion forzada, realizaran la indagaciéon de los hechos hasta dar con el

paradero de la victima, ya sea en vida, o en su defecto, de los restos corporeos.

Articulo 41.- Seran aplicables en forma supletoria a esta Ley, las disposiciones del
Codigo Penal para el Estado de Chiapas, el Codigo de Procedimientos Penales para
el Estado de Chiapas, asi como las normas, criterios, jurisprudencias y resoluciones
que se deriven de los tratados internacionales que en materia de derechos humanos
y de desaparicion forzada de personas hayan sido firmados y ratificados por el
estado Mexicano, asi como de los 6rganos que de ellos emanen, de conformidad
con lo dispuesto en el articulo 133, de la Constitucion Politica de los Estados Unidos

Mexicanos.
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AMARNUIN A

nvsneninefiun1sdsAuyaraligymevassemaansisaiglanaule

1. Cbédigo Penal (Ley 599 de 2000)

Articulo 165. Desaparicion forzada. El particular que pertene-ciendo a un grupo
armado al margen de la ley someta a otra per-sona a privacion de su libertad
cualquiera que sea la forma, segui-da de su ocultamiento y de la negativa a
reconocer dicha priva-cion o de dar informacion sobre su paradero, sustrayéndola
del amparo de la ley, incurrird en prision de veinte (20) a treinta (30) afos, multa de
mil (1.000) a tres mil (3.000) salarios minimos le-gales mensuales vigentes y en
interdiccion de derechos y funciones publicas de diez (10) a veinte (20) afos.

A la misma pena quedara sometido, el servidor publico, o el par-ticular que actue
bajo la determinacion o la aquiescencia de aquél, y realice la conducta descrita en

el inciso anterior.

Articulo 166. Circunstancias de agravacion punitiva. La pena prevista en el articulo
anterior sera de treinta (30) a cuarenta (40) anos de prision, multa de dos mil (2.000)
a cinco mil (5.000) salarios minimos legales mensuales vigentes, e inhabilitacion para
el ejercicio de derechos y funciones publicas de quince (15) a veinte (20) anos,
siempre que concurra alguna de las siguientes circuns-tancias:

1. Cuando la conducta se cometa por quien ejerza autoridad o ju-risdiccion.

2. Cuando la conducta se cometa en persona con discapacidad que le impida
valerse por si misma.

3. Cuando la conducta se ejecute en menor de dieciocho (18) afos, mayor de
sesenta (60) o mujer embarazada.

4. Cuando la conducta se cometa, por razén de sus calidades, con-tra las
siguientes personas: servidores publicos, comunicadores, defensores de derechos
humanos, candidatos o aspirantes a cargos de eleccion popular, dirigentes sindicales,
politicos o religiosos, contra quienes hayan sido testicos de conductas punibles o
disci-plinarias, juez de paz, o contra cualquier otra persona por sus cre-encias u
opiniones politicas o por motivo que implique alguna forma de discriminacion o

intolerancia.
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5. Cuando la conducta se cometa por razon y contra los parientes de las
personas mencionadas en el numeral anterior, hasta el se-gundo grado de
consanguinidad, segundo de afinidad o primero civil.

6. Cuando se cometa utilizando bienes del Estado.

7. Si se somete a la victima a tratos crueles, inhumanos o degra-dantes
durante el tiempo en que permanezca desaparecida, siem-pre y cuando la conducta
no configure otro delito.

8. Cuando por causa o con ocasion de la desaparicion forzada le sobrevenga
a la victima la muerte o sufra lesiones fisicas o psiquicas.

9. Cuando se cometa cualquier accion sobre el cadaver de la victima para

evitar su identificacion posterior, o para causar dafio a terceros.

Articulo 167 Circunstancias de atenuacion punitiva. Las penas previstas en el
articulo 160 se atenuaran en los siguientes casos:

1. La pena se reducira de la mitad (1/2) a las cinco sextas (5/6) partes cuando
en un término no superior a quince (15) dias, los autores o participes liberen a la
victima voluntariamente en simi-lares condiciones fisicas y psiquicas a las que se
encontraba en el momento de ser privada de la libertad, o suministren informacion
que conduzca a su recuperacion inmediata, en similares condicio-nes fisicas vy
psiquicas.

2. La pena se reducira de una tercera parte (1/3) a la mitad (1/2) cuando en
un término mayor a quince (15) dias y no superior a treinta (30) dias, los autores o
participes liberen a la victima en las mismas condiciones previstas en el numeral
anterior.

3. Si los autores o participes suministran informacion que con-duzca a la
recuperacion del cadaver de la persona desaparecida, la pena se reducira hasta en
una octava (1/8) parte.

Las reducciones de penas previstas en este articulo se aplicaran Unicamente al
autor o participe que libere voluntaria-mente a la victima o suministre la

informacion.

2. Victimas del delito de desaparicién forzada (Ley 1408 de 2010)

Articulo 1. La presente ley tiene como objeto rendir homenaje a las victimas del
delito de desaparicion forzada, adoptar medidas para su localizacion y plena
identificacion, y brindar asistencia a los familiares de las mismas durante el proceso

de entrega de los cuerpos o restos exhumados.
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Articulo 2. Para los efectos de la presente ley, se entendera por:

Victima. La persona que ha sido sometida a desaparicion forzada en los términos del
articulo 165 de la Ley 599 de 2000. También lo seran los familiares de la victima
directa, que incluye al conyuge, compafero o compafiera permanente, y familiar en
primer grado de consanguinidad, primero civil de la victima directa de desaparicion
forzada, asi como otros familiares que hubieren sufrido un dano directo como

consecuencia de la desaparicion forzada.

Perfil genético. La caracterizacion genética de un individuo proviene del analisis de
su ADN. El perfil genético es Unico y permanente para cada persona. Los miembros
de una misma familia consanguinea comparten secciones de perfil genético, por lo

cual es una herramienta confiable para la identificacion de una persona.

Muestra bioldgica de referencia. Se refiere a cualquier muestra de material bioldgico
(por ejemplo sangre o células dseas) la cual se ha tomado de un individuo de quien
se conoce plenamente su identidad y se puede utilizar como proveniente de

manera exclusiva de esa persona.

Banco de petfiles genéticos de desaparecidos. Es una base de datos que contiene
los perfiles genéticos obtenidos a partir de las muestras biologicas recuperadas de
los restos humanos de las personas desaparecidas y de los familiares cercanos
bioldgicamente a las victimas, los cuales han sido codificados de tal manera que

permiten conservar confidencialidad y facil trazabilidad.

Cementerios. Lugar destinado para recibir y alojar los cadaveres, restos u 6rganos y/o
partes humanas, ya sea en bovedas, sepulturas o tumbas y osarios; es un espacio de
singular referencia para que la comunidad rinda homenaje a la memoria de los seres
queridos.

Articulo 3. A partir de la entrada en vigencia de la presente ley, las entidades
identificadas en el articulo 8° del Decreto 4218 de 2005 deberan transferir al Instituto
Nacional de Medicina Legal y Ciencias Forenses, en un plazo de seis (6) meses a
partir de la entrada en vigencia de la presente ley, la informacion necesaria para
actualizar el Registro Nacional de Desaparecidos, conforme a los requisitos y fuentes
establecidas en la Ley 589 de 2000, en el Decreto 4218 de 2005 y en el Plan

Nacional de Busqueda
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Una vez se cumplan los seis (6) meses establecidos, el Registro Nacional de
Desaparecidos debe actualizarse de manera permanente, con base en los requisitos
y fuentes sefialados en la Ley numero 589de 2000, el Decreto 4218 de 2005 y en el
Plan Nacional de Busqueda. Para ello, el Gobierno Nacional podra destinar una
partida presupuestal anual, a todas las entidades involucradas, para la consolidacion
de la informacion, el funcionamiento y operatividad del Registro Nacional de

Desaparecidos.

Paragrafo. La Comision Nacional de Busqueda de Personas Desaparecidas debera
convocar a las entidades relevantes para ajustar, en un plazo de seis (6) meses, el
Formato Unico de Personas Desaparecidas y el Sistema de Identificacion Red de
Desaparecidos y Cadaveres (SIRDEC) de acuerdo con el Plan Nacional de Busqueda,
la legislacion vigente, y los requerimientos practicos del proceso de busqueda e

identificacion.
Banco de Perfiles Genéticos de Desaparecidos

Articulo 4. Créase, con cargo al Estado y bajo la direccion y coordinacion de la

Fiscalia General de la Nacion, el Banco de Perfiles Genéticos de Desaparecidos.

Paragrafo. La Fiscalia General de la Nacion asegurara que las demas instituciones del
Estado, con competencias forenses, tengan acceso delimitado y controlado a la
informacion contenida en el Banco de Perfiles Genéticos de Desaparecidos que
requieran para el desarrollo de los procesos de identificacion de victimas de

desaparicion forzada a su cargo.

Articulo 5. Los laboratorios estatales de Genética Forense deberan procesar, indexar,
organizar e ingresar al Banco de Perfiles Genéticos de Desaparecidos la informacion
de los perfiles genéticos obtenidos de los cuerpos y restos de las victimas, asi como
las muestras biologicas de referencia de los familiares de las mismas, quienes de
manera voluntaria, mediante un consentimiento informado unificado, podran
autorizar la toma de muestra, el procesamiento, ingreso y los cruces a que haya
lugar en el Banco de Perfiles Genéticos de Desaparecidos para la identificacion de los

Desaparecidos.

Paragrafo 1. Los laboratorios genéticos del Estado decidiran qué familiares seran los
donantes relevantes de muestras de referencia bioldgicas, segin los requerimientos

del proceso de identificaciongenética.
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Paragrafo 2. La toma de las muestras bioldgicas se realizard mediante un
procedimiento sistematico, gratuito y expedito, y contara con el apoyo logistico de
los laboratorios certificados por el Estado y de las autoridades encargadas de la

salud publica en todo el pais.

Paragrafo 3. La autoridad encargada de la toma de muestras debera entregar una

constancia de esta diligencia a la persona que suministrd la misma.

Paragrafo 4. La Fiscalia General de la Nacion, en un plazo de tres (3) meses a partir
de la entrada en vigencia de la presente ley, elaborara el formato Unico de
consentimiento informado para la toma de muestras bioldgicas, el cual debera ser
adoptado por todas las instituciones del Estado encargadas de la obtencion de las

mismas.

Paragrafo 5. Durante todas las fases del proceso, el manejo de las muestras
biologicas y la informacion obtenida de ellas, deberan ser tratadas de acuerdo con el
derecho al habeas data de las personas que las proporcionen y con los parametros
establecidos en los protocolos y estandares internacionales, en relacion con el
consentimiento informado, la confidencialidad, la conservacion, la proteccion y uso
exclusivo de la muestra para fines de identificacion, la seguridad y su destruccion

una vez obtenida la informacion de la misma.

Articulo 6. La Fiscalia General de la Nacion, en el marco de la administracion del

Banco de Perfiles Genéticos de Desaparecidos, cumplira con las siguientes funciones:

1. Centralizar y almacenar, en una base de datos genéticos Unica, la informacion
genética producida por los laboratorios estatales de genética asi como de los
distintos laboratorios de genética con la competencia técnica en identificacion
humana.

2. Proteger el material genético y otra informacion obtenidos de los cuerpos o restos
de las victimas, asi como los de los familiares de las mismas, en cumplimiento de
los estandares internacionales y mediante criterios éticos y legales de privacidad,
control de calidad de los analisis, reguardo de la cadena de custodia y uso exclusivo
de la informacion genética para fines de identificacion.

3. Suspender, en caso de incumplimiento de los compromisos de proteccion y

manejo de muestras e informacion genética de que trata la presente ley u otra
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legislacion relacionada, al funcionario o particular obligados a su cumplimiento e
iniciar y/o promover las investigaciones disciplinarias y penales a que haya lugar.

4. Crear y administrar un modulo dentro del Registro Nacional de Desaparecidos
sobre las muestras bioldgicas de referencia recolectadas de los familiares, los perfiles
obtenidos de dichas muestras y los perfiles obtenidos de los restos, para mantener
informados a los familiares de los procesos de identificacion y utilizacion de sus
muestras y de los resultados y pormenores de los analisis.

5. Administrar, definir y controlar todos los usuarios que puedan tener acceso al

Banco de Perfiles Genéticos de Desaparecidos.
De los Familiares de las Victimas

Articulo 7. Los familiares de las victimas que resulten identificadas, recibiran, por
parte del Programa Presidencial para la Accién Social, los recursos necesarios para
solventar los gastos funerarios, de desplazamiento, hospedaje y alimentacion

durante todo el proceso de entrega de cuerpos o restos.

Paragrafo 1. El Instituto Nacional de Medicina Legal y Ciencias Forenses o en
subsidiariedad con las demas entidades con acceso al Registro Nacional de
Desaparecidos, expediran de manera expedita un certificado de registro de la
persona desaparecida en el SIRDEC, que servira de soporte para que el Programa
Presidencial de Accion Social otorgue los recursos a que se refiere el presente

articulo.

Paragrafo 2. Salvo la existencia de condiciones previamente establecidas, e
informadas durante el proceso, que hagan prever riesgos para la integridad de las
familias, las autoridades permitiran a las victimas su participacion en las diligencias
de exhumacion en las que presumiblemente se halle a su familiar desaparecido, si
asi lo deciden. La Fiscalia General de la Nacion deberd, en un plazo de tres (3) meses
a partir de la entrada en vigencia de la presente ley, establecer los criterios objetivos
que permitiran a cada Fiscal establecer en qué casos no es viable por motivos de
seguridad tal participacion y las condiciones en las que se asistira a las victimas

durante las exhumaciones.
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Pardgrafo 3. Las autoridades competentes para la identificacion, exhumacion e
investigacion, deberan entregar los cuerpos o restos a la familia afectada, en
condiciones de dignidad, de acuerdo al protocolo que para tal efecto elaborara la
Comision Nacional de Busqueda de Personas Desaparecidas, en consulta con las

victimas, en un plazo de seis (6) meses a partir de la vigencia de la presente ley. El
Ministerio Publico supervisara el cumplimiento de este deber.

Articulo 8. El Ministerio de la Proteccion Social debera asegurar que los familiares de
las victimas que resulten identificadas, reciban atencion psicosocial durante todo el
proceso de entrega de cuerpos o restos. Los beneficiarios podran optar por atencion

psicosocial publica o privada.

De la Elaboracion de Mapas, Obligacion de Compartir Informacién, Exhumacion,

Inhumacién y Conservacion de Cuerpos o Restos

Articulo 9. Con el fin de facilitar las labores de localizacion de personas
desaparecidas forzadamente, la Fiscalia General de la Nacion, con el apoyo de las
autoridades departamentales, el Ministerio Publico y el Instituto Geografico Agustin
Codazzi, elaboraran mapas, siguiendo los metodos y recursos sefialados en el Plan
Nacional de Busqueda, en donde se sefale la presunta ubicacion de los cuerpos o

restos de las personas desaparecidas forzadamente.

Paragrafo. Las autoridades de policia, de acuerdo a la informacion que le suministre
la Fiscalia General de la Nacion, tendran la obligacion de garantizar la proteccion de

las zonas mapeadas segun lo establecido en el presente articulo.

Articulo 10. El Ministerio Publico, al igual que la Fiscalia Generalde la Nacion y los
Jueces de la Republica, estableceran un canal decomunicacion que permita que
cualquier organizacion social, cualquier unidad académica o cualquier individuo que
tenga informacion sobre la localizacion de cuerpos o restos de personas
desaparecidas forzadamente, puedan suministrarla de manera confidencial, y que
permita el suministro de informacion a las victimas y sus representantes sobre el
seguimiento relacionado con el sitio probable de ubicacion de un pariente

desaparecido.
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Paragrafo 1. Todas las autoridades relevantes y a las instituciones encargadas de
localizar e identificar a las personas desaparecidas en el territorio nacional, se
encuentran obligadas a proporcionar a las victimas la informacion disponible, y a
brindar toda la ayuda necesaria para mejorar el proceso de localizacion e

identificacion de los casos de desaparicion forzada.

Paragrafo 2. Las autoridades relevantes del nivel nacional, departamental y
municipal, deberan, en un plazo de tres (3) meses a partir de la fecha de la entrada
en vigencia de la presente ley, designar las dependencias y funcionarios que se

encargaran del cumplimiento del presente articulo.

Articulo 11. Los cuerpos y restos que no hayan sido identificados,seran
rigurosamente registrados en el SIRDEC, y, en todo caso, se seguira con las fases

técnicas establecidas en el Plan Nacional de Busqueda.

Paragrafo 1. En los cementerios, los restos y cadaveres seran enterrados de manera
individualizada y no en fosas comunes y con documentacion rigurosa sobre su
ubicacion en el mismo. Los administradores de los cementerios garantizaran la
conservacion y marcacion de las tumbas, de acuerdo a los requerimientos que para
tal efecto desarrollara la Comision Nacional de Busqueda de Personas Desaparecidas,
en un plazo no mayor a seis (6) meses, e informaran a la Fiscalia General de la
Nacion o al Instituto Nacional de Medici na Legal y Ciencias Forenses de la llegada
de un resto o cadaver no identificado, salvo si estas entidades son quienes remiten

el resto o cadaver.

Paragrafo 2. Las instituciones relevantes estan obligadas a tomar una muestra
biolégica para la identificacion genética antes de la inhumacion de restos o
cadaveres no identificados, y seran responsables de reportar al Registro Nacional de
Desaparecidos la informacion relativa a la ubicacion final del cuerpo o restos oseos

que permita su recuperacion futura.

Paragrafo 3. Las Secretarias de Gobierno o en su defecto la autoridad de gobierno
correspondiente aseguraran que en su jurisdiccion no se usaran osarios comunes, Ni

se destruiran o incineraran cuerpos o restos de personas no identificadas, y que no
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se inhumaran sin acta de levantamiento y examen médico-legal. Dichas secretarias o
autoridades informaran anualmente a la Comision Nacional de Busquedade Personas

Desaparecidas sobre el cumplimiento de esta norma.

Paragrafo 4. La conservacion de los cuerpos y restos en morgues oficiales vy
laboratorios del Estado, respetaran la gestion de calidad, salud ambiental vy
seguridad, para la identificacion de las victimas. La Fiscalia General de la Nacion

asegurara el adecuado almacenamiento de los mismos.

Paragrafo 5. El incumplimiento de lo establecido en el presente articulo dara lugar a
sanciones penales, incluyendo las previstas en los articulos 484 y 454B del Cédigo
Penal, aun sin la existencia de intencion de evitar su utilizacion en investigaciones o

juicios.
De los Santuarios de la Memoria

Articulo 12. El Gobierno Nacional, en consulta con la Comision Nacional de
Busqueda de Personas, declarara como Santuario de la Memoria, y preservara para la
busqueda e identificacion, los lugares donde, de acuerdo con la informacion
suministrada por la Fiscalia General de la Nacion, se presuma la existencia de
cuerpos o restos de las personas desaparecidas forzadamente, incluyendo los que
por sus condiciones geograficas y topograficas resulte imposible realizar
exhumaciones. Salvo en casos en que se facilite a localizacion o exhumacion de los
restos, por ningun otro motivo se podra intervenir o alterar las condiciones de los
Santuarios de la Memoria, en cuyo caso se establecera la sancion establecida en los

articulos 203 y 4548 del Codigo Penal.

En aquellos lugares que se declaren como Santuario de la Memoria, se erigira, por
parte de las autoridades nacionales, un monumento en honor a estas victimas, para

lo cual podran incluir la respectiva apropiacion presupuestal.

Articulo 13. Previo acuerdo con los familiares de las victimas que resulten
identificadas, las autoridades municipales ubicaran una placa conmemorativa con el
encabezado “Victima(s) de Desaparicion Forzada”, el nombre de la persona, y en

caso de estar disponible, la edad aproximada, el oficio, el numero de hijos y el
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nombre del grupo armado al que se le impute el hecho. Para los cuerpos o restos
que no puedan ser identificados, aparecera la leyenda "Persona no Identificada".
Estas placas terminaran con la frase "Nunca Mas", deberan situarse dentro del afio
siguiente a la promulgacion de esta ley y se entregaran en el marco de una

ceremonia publica con participacion de las victimas.

Paragrafo. En el caso que se llegue a identificar el cuerpo o los restos de la victima,
las autoridades municipales reemplazaran la placa con la informacion a la que se

refiere el presente articulo.

Articulo 14. La memoria histérica de las victimas del conflicto colombiano
desaparecidas forzadamente sera objeto de conmemoracion la ultima semana de
mayo, en el marco de la Semana de los Detenidos — Desaparecidos, y el treinta (30)

de agosto, Dia Internacional de los Desaparecidos.

Los establecimientos educativos publicos y privados y las autoridades nacionales,
departamentales y municipales rendiran homenaje a estas victimas esta semana con
la realizacion de foros, conferencias, talleres y jornadas de reflexion referentes al

derecho a la memoria, a la verdad, a la vida y al respeto por los derechos humanos.

Articulo 15. El Gobierno Nacional, en consulta con la Comision Nacional de
Busqueda de Personas Desaparecidas, reglamentara lapresente ley dentro de los seis
(6) meses siguientes a partir de su entrada en vigencia.El Gobierno Nacional podra
asignar del Presupuesto General de la Nacion, los recursos necesarios para el

cumplimiento de las disposiciones contenidas en la presente ley.

Articulo 16. La presente ley rige a partir de su promulgacion y deroga las normas

que le sean contrarias.

3. LEY 971 DE 2005

CAPITULO I.
EL MECANISMO DE BUSQUEDA URGENTE PARA LA PREVENCION DEL DELITO DE
DESAPARICION FORZADA
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ARTICULO 1. NATURALEZA Y FINALIDAD. El mecanismo de busqueda urgente es un
mecanismo publico tutelar de la libertad y la integridad personales y de los demas
derechos y garantias que se consagran en favor de las personas que se presume han
sido desaparecidas. Tiene por objeto que las autoridades judiciales realicen, en
forma inmediata, todas las diligencias necesarias tendientes a su localizacion, como
mecanismo efectivo para prevenir la comision del delito de desaparicion forzada.

En ningun caso, el mecanismo de busqueda urgente podra ser considerado como
obstaculo, limitacion o tramite previo a la accion constitucional del habeas corpus o

a la investigacion penal del hecho.

ARTICULO 2. GRATUIDAD. Ninguna actuacion dentro del mecanismo de busqueda

urgente causara erogacion a los particulares que en él intervienen.

ARTICULO 3. TITULARES. Quien sepa que una persona ha sido probablemente
desaparecida, podra solicitar a cualquier autoridad judicial la activacion del

mecanismo de busqueda urgente.

Los agentes y demas miembros del Ministerio Publico podran solicitar la activacion
del mecanismo de busqueda urgente sin que deban realizar procedimientos o
investigaciones previas o preliminares. Lo anterior, sin perjuicio de sus competencias

disciplinarias, de intervencion judicial o de proteccion de los derechos humanos.

Los servidores publicos que, por cualquier medio, se enteren de que una persona ha
sido probablemente desaparecida deberan, de oficio, activar el meca nismo de
busqueda urgente, si fueren competentes, o dar aviso del hecho a cualquier
autoridad judicial para que proceda a activarlo. Si el servidor publico recibe la noticia
de una fuente anonima, valorara su contenido para determinar si actua de acuerdo

con lo sefalado en este inciso.

ARTICULO 4. CONTENIDO DE LA SOLICITUD. Quien solicite la activacion del
mecanismo de busqueda urgente debera comunicar a la autoridad judicial,
verbalmente o por escrito, los hechos y circunstancias por los cuales solicita la
activacion del mecanismo, y sus nombres, apellidos, documento de identificacion y
lugar de residencia. Si el peticionario fuese un servidor publico, debera indicar el

cargo que desempena.
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La autoridad judicial ante quien se solicite la activacion del mecanismo de busqueda
debera, en ese mismo momento, recabar informacion en relacion con los siguientes
aspectos:

1. El nombre de la persona en favor de la cual se debe activar el mecanismo de
busqueda urgente, su documento de identificacion, lugar de residencia, rasgos vy
caracteristicas morfologicas, las prendas de vestir y elementos de uso personal que
portaba al momento del hecho y todos los demas datos que permitan su

individualizacion.

2. Los hechos vy circunstancias que permitan establecer o lleven a presumir que la
persona en favor de la cual se solicita la activacion del mecanismo de busqueda
urgente es victima de un delito de desaparicion forzada de personas, incluyendo la
informacion conocida concerniente al lugar y fecha de la desaparicion y a los

posibles testigos del hecho.

3. Toda la informacion que se tenga sobre la persona en cuyo favor se invoca el
mecanismo, incluyendo, cuando fuere del caso, el lugar al que posiblemente fue

conducida y la autoridad que realizo la aprehension.

4. Si el peticionario ha solicitado a las autoridades posiblemente implicadas en la
desaparicion informacion sobre el paradero de la victima y si estas han negado la

aprehension, retencion o detencion.

5. Siel hecho ha sido denunciado ante otras autoridades.

Cuando el solicitante no conociere las informaciones anteriores o cualesquiera otras
que la autoridad judicial considerare pertinentes para realizar las gestiones vy
diligencias de busqueda urgente, el funcionario judicial deberd recabarlas de otras
fuentes, sin perjuicio de que simultdaneamente realice todas las actividades

tendientes a dar con el paradero de la persona o personas.

En la solicitud de activacion del mecanismo de busqueda urgente, el peticionario
podra solicitar al funcionario judicial la practica de las diligencias que considere
pertinentes para dar con el paradero de la persona, e indicar los lugares en los
cuales se deben realizar las diligencias que permitan obtener la finalidad del

mecanismo de busqueda urgente.

ARTICULO 5. TRAMITE. La solicitud de activacion del mecanismo de busqueda,

urgente no se sometera a reparto y debera ser tramitada por el f uncionario judicial
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ante quien se presente. Sin embargo, quien solicita la activacion del mecanismo de
busqueda urgente o el agente del Ministerio Publico podran pedir el traslado de las
diligencias a otra autoridad judicial cuando dispongan de informacion que indique la
afectacion de la independencia e imparcialidad de quien se encuentra conociéndolo.
De igual manera podra proceder el funcionario judicial que se encuentre tramitando
el mecanismo de busqueda, cuando considere que respecto de él concurren
circunstancias que podrian afectar su independencia e imparcialidad en el desarrollo

del mecanismo.

Cuando se ordene la activacion del mecanismo de busqueda urgente, el funcionario
judicial darad aviso inmediato al agente del Ministerio Publico para que participe en

las diligencias.

Recibida la solicitud, el funcionario judicial tendra un término no mayor de
veinticuatro (24) horas para darle tramite e iniciar las diligencias pertinentes.
Asimismo, debera requerir de las autoridades que conozcan de la investigacion o
juzgamiento del delito de desaparicion forzada toda la informacion que pueda

resultar conducente para la localizacion y liberacion de la victima de la desaparicion.

El funcionario judicial informard de inmediato sobre la solicitud de activacion del
mecanismo de busqueda urgente a la Comision Nacional de Busqueda de Personas
Desaparecidas, al Instituto Nacional de Medicina Legal y Ciencias Forenses, al
Departamento Administrativo de Seguridad, a la Registraduria Nacional del Estado
Civil, a la Fiscalia General de la Nacion y a las demas autoridades que tengan
registrados datos de la victima o de personas desaparecidas o cadaveres sin
identificar, para que se realicen las confrontaciones de datos que fueren pertinentes

a fin de recopilar informacion util para el hallazgo de la victima.

La autoridad judicial que, injustificadamente, se niegue a dar inicio a un mecanismo

de busqueda urgente incurrira en falta gravisima.

ARTICULO 6. PROCEDENCIA. La solicitud para que se active el mecanismo de
busqueda urgente procede desde el momento en que se presume gque una persona

ha sido desaparecida.

Si el funcionario judicial ante quien se dirige la solicitud la considerare infundada, lo
declarara asi, mediante providencia motivada, dentro de un término no mayor de

veinticuatro (24) horas, contadas desde el momento en el que se le solicitd activar
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el mecanismo de busqueda. La decision, deberd ser notificada al solicitante y al
agente del Ministerio Publico. Tanto el peticionario como el representante del
Ministerio Publico podran interponer, dentro del término de veinticuatro (24) horas,
recurso de reposicion contra esta providencia, recurso que se resolvera en el mismo
término y en subsidio el de apelacion el cual deberd resolverse dentro de las treinta

y seis (36) horas siguientes a su interposicion.

En todo caso, cuantas veces se tenga noticia sobre el lugar donde pueda
encontrarse la persona o el cadaver de la persona que habria sido desaparecida, se
podra solicitar a cualquier autoridad judicial que active el mecanismo de busqueda
urgente en los términos establecidos en la ley. Cuando el funcionario judicial que
reciba la solicitud considere que esta es inf undada, se procedera en la forma
establecida en el inciso precedente.

En ningun caso podra exigirse que transcurra un determinado lapso para la
presentacion de la solicitud de activacion del mecanismo de busqueda urgente, ni
las autoridades podran negarse a practicar las diligencias que de ellas se soliciten, o
les sean ordenadas, so pretexto de que existen plazos legales para considerar a la

persona como desaparecida.

ARTICULO 7. FACULTADES DE LAS AUTORIDADES JUDICIALES. Las autoridades
judiciales competentes para impulsar el mecanismo de busqueda urgente tendran,

entre otras, las siguientes facultades:

1. Ingresar y registrar sin previo aviso, de oficio o por indicacion del solicitante, a los
centros destinados a la privacion de la libertad de las personas o a las sedes,
instalaciones, oficinas o dependencias oficiales con el fin de establecer si la persona
que se presume desaparecida se halla en dichos lugares. Cuando se trate de
inmuebles particulares, la autoridad judicial debera proferir mandamiento escrito
para proceder a realizar la inspeccion, salvo que el morador del inmueble autorice

el ingreso y registro.

2. Solicitar al superior respectivo que, en forma inmediata y provisional, separe del
cargo que viene ejerciendo al servidor publico contra quien se pueda inferir
razonablemente responsabilidad en la desaparicion forzada de una persona, con el
objeto de evitar que su permanencia en el cargo pueda ser utilizada para
obstaculizar el desarrollo normal de la busqueda urgente o para intimidar a

familiares de la victima o testigos del hecho. La misma medida podra solicitarse
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contra los servidores publicos que obstaculicen el desarrollo de la busqueda urgente
o intimiden a los familiares de la victima o a los testigos del hecho. El superior
respectivo de los servidores sobre quienes recaiga esta medida debera, so pena de
comprometer su responsabilidad, tomar todas las previsiones para garantizar la

efectividad de la busqueda.

3. Requerir el apoyo de la Fuerza Publica y de los organismos con funciones de
policia judicial para practicar las diligencias tendientes a localizar la persona
desaparecida y obtener su liberacion. Las autoridades requeridas no podran negar su

apoyo en ningun caso.

4. Acopiar la informaciéon que consideren pertinente para dar con el paradero de la
persona desaparecida, por el medio que consideren necesario y sin necesidad de

formalidades.

La Procuraduria debera contribuir a que el mecanismo de busqueda urgente cumpla
con el objetivo que se propone, y por lo tanto ejercera, en coordinacion con la
autoridad judicial, las atribuciones que le confieren la Constitucion y la ley dentro de
la orbita de su competencia. La autoridad judicial informara inmediatamente al
funcionario de la Procuraduria que atienda el caso acerca de la manera como

cumple las atribuciones sefialadas en este articulo.

ARTICULO 8. DEBER ESPECIAL DE LOS SERVIDORES PUBLICOS. Los miembros de la
fuerza publica, de los organismos de seguridad o de cualquier otra entidad del
Estado permitiran y facilitaran el acceso a sus instalaciones, guarniciones, estaciones
y dependencias, o a aquellas instalaciones donde actuen sus miembros, a los
servidores publicos que, en desarrollo de un mecanismo de busqueda urgente,
realicen diligencias para dar con el paradero de la persona o personas en cuyo favor

se instaurd el mecanismo.

El servidor publico que injustificadamente se niegue a colaborar con el eficaz

desarrollo del mecanismo de busqueda incurrira en falta gravisima.

ARTICULO 9. COMISION. Si las diligencias o pruebas por realizar deben practicarse en
lugares distintos a la jurisdiccion de la autoridad judicial de conocimiento, esta
solicitara la colaboracion de jueces o fiscales, mediante despacho comisorio que sera
comunicado por la via mas rapida posible y que deberd ser anunciado por medio

telefénico o por cualquier otro medio expedito, de tal forma que no sea necesario
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el recibo fisico de la documentacion por parte del comisionado para que este inicie
su colaboracion con la busqueda urgente.

ARTICULO 10. RESCATE DEL DESAPARECIDO QUE SE ENCUENTRA EN PODER DE
PARTICULARES Y TERMINACION DE LA ACTUACION. En cualquier momento en el que
se logre determinar que la persona se halla en poder de particulares o en sitio que
no es dependencia publica, el funcionario competente dara aviso a la Fuerza Publica
y a los organismos con facultades de policia judicial para que procedan a su
liberacion, la cual se realizara bajo su direccion personal. Isualmente, la autoridad
judicial dispondra lo necesario para que, si fuere el caso, se inicien las investigaciones

penales y disciplinarias correspondientes.

Obtenida la liberacion, se dara por terminado el mecanismo de busqueda y se
remitira un informe detallado sobre las diligencias realizadas y sus resultados al fiscal
competente para adelantar la investigacion penal por el delito que corresponda. El

reporte se incorporara a la actuacion penal como medio de prueba.

ARTICULO 11. PROCEDIMIENTO EN CASO DE QUE LA PERSONA SEA HALLADA PRIVADA
DE LA LIBERTAD POR AUTORIDADES PUBLICAS. En el caso en el que la persona en
favor de la cual se activd el mecanismo de busqueda urgente sea hallada
ilecalmente privada de la libertad por autoridades publicas, se dispondra su
liberacion inmediata. Si la misma no fuere procedente, se pondra a disposicion de la
autoridad competente y se ordenara su traslado al centro de reclusion mas cercano.

De ser pertinente, el funcionario dara inicio al tramite de habeas corpus.

ARTICULO 12. GARANTIAS DE LIBERACION. Cuando el mecanismo de busqueda
urgente permita dar con el paradero de la persona y esta deba ser liberada por la
autoridad o el funcionario responsable de la aprehension, dicha liberacion debera
producirse en presencia de un familiar, del agente del Ministerio Publico o del
representante legal de la victima, o en lugar que brinde plenas garantias al liberado

para la proteccion de su vida, su libertad y su integridad personal.

ARTICULO 13. TERMINACION DE LA ACTUACION. Si practicadas las diligencias que se
estimaren conducentes en desarrollo del mecanismo de busqueda urgente no se
hallare al desaparecido, y hubiesen transcurrido cuando menos dos meses desde la
iniciacion del mecanismo, el funcionario judicial competent e ordenara la

terminacion de la actuacion y remitird a la Fiscalia el informe correspondiente.
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ARTICULO 14. DERECHO DE LOS FAMILIARES A OBTENER LA ENTREGA INMEDIATA DEL
CADAVER. <Articulo CONDICIONALMENTE exequible> Cuando la persona en favor de
la cual se activd el mecanismo de busqueda urgente sea hallada sin vida, se
adoptaran todas las medidas necesarias para la entrega de su cadaver a los
familiares, independientemente de que se haya establecido la identidad de los
responsables de la desaparicion o de la muerte y de que se les haya iniciado
investigacion por los hechos delictivos que puedan configurarse. En todo caso, dicha
entrega se hara a condicion de preservar los restos para el efecto de posibles

investigaciones futuras.

ARTICULO 15. DERECHOS DE LOS PETICIONARIOS, DE LOS FAMILIARES, DE LAS
COMISIONES DE DERECHOS HUMANOS Y AUDIENCIAS DEL CONGRESO DE LA
REPUBLICA Y DE LA COMISION NACIONAL DE BUSQUEDA. ELl peticionario y los
familiares de la persona que presumiblemente ha sido desaparecida tendran
derecho, en todo momento, a conocer de las diligencias realizadas para la
busqueda. Las Comisiones de Derechos Humanos y Audiencias del Congreso de la
Republica y la Comision Nacional de Busqueda de Personas Desaparecidas también

podran solicitar informes sobre la forma como se adelantan las investigaciones.

Siempre y cuando su presencia no obstaculice el desarrollo de las actuaciones o el
hallazgo del desaparecido, el funcionario judicial podra autorizar la participacion del
peticionario, de los familiares de la presunta victima y de un representante de la
Comision Nacional de Busqueda de Personas Desaparecidas en las diligencias que se

adelanten.

PARAGRAFO. Ni al peticionario, ni a los familiares de la persona presuntamente
desaparecida, ni a las Comisiones de Derechos Humanos y Audiencias del Congreso
de la Republica, ni a la Comision Nacional de Busqueda de Personas Desaparecidas
sera posible oponer la reserva de la informacion para conocer sobre el desarrollo

del mecanismo de busqueda inmediata.

ARTICULO 16. PROTECCION DE VICTIMAS Y TESTIGOS. En la activacion y desarrollo
del mecanismo de busqueda urgente se aplicaran las reglas relativas a la proteccion
de victimas y testigos, de acuerdo con lo que establece el Codigo de Procedimiento
Penal, el Estatuto Organico de la Fiscalia y las demas normas que lo desarrollen,

previa solicitud del funcionario judicial a la Fiscalia General de la Nacion.
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ARTICULO 17. REMISION. Cuando no exista norma que regule un procedimiento para
la tramitacion del mecanismo de busqueda urgente y la practica de las diligencias
que surjan de él, se aplicaran las normas que regulan la accién de habeas corpus y
las del Codigo de Procedimiento Penal, teniendo en cuenta, en todo caso, que la
finalidad primordial de este mecanismo publico tutelar de la libertad, la integridad
personal y demas derechos y garantias que se consagran en favor de toda persona
que se presume ha sido desaparecida, es la de prevenir la consumacion del delito

de desaparicion forzada de personas.

CAPITULO II.
DEL FONDO CUENTA PARA EL FUNCIONAMIENTO DE LA COMISION NACIONAL DE
BUSQUEDA

ARTICULO 18. DEL FONDO ESPECIAL. Créase un fondo cuenta dentro de la
Defensoria del Pueblo, como un sistema separado de cuentas, para el manejo de los
recursos provenientes de las donaciones, aportes y recursos que destinen las
organizaciones y entidades privadas y publicas, nacionales y extranjeras, asi como sus
rendimientos, para el manejo y la promocion de las actividades asignadas a la
Comision de Busqueda y de las autoridades judiciales establecidas en el articulo 1o.

de esta ley.

ARTICULO 19. FUNCIONES DEL FONDO ESPECIAL. El Fondo tendrd como funcion
promover, impulsar y apoyar las labores que deba adelantar la Comision Nacional de
Busqueda, en desarrollo de las facultades asignadas en la Ley 589 de 2000 y demas

normas que la complementen o adicionen.

Las entidades publicas representadas en la Comision de Busqueda de Personas
Desaparecidas podran celebrar convenios interadministrativos para el cumplimiento

de las funciones de esta ultima.


http://www.secretariasenado.gov.co/senado/basedoc/ley/2005/ley_0971_2005.html#1
http://www.secretariasenado.gov.co/senado/basedoc/ley/2000/ley_0589_2000.html#8
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Anti-Enforced or Involuntary Disappearance Act of 2012

[REPUBLIC ACT NO. 10353]

SEC 1. Short Title. —This Act shall be known as the “Anti-Enforced or Involuntary
Disappearance Act of 2012”.

SEC. 2. Declaration of Policy. -The State values the dignity of every human person
and guarantees full respect for human rights for which highest priority shall be given
to the enactment of measures for the enhancement of the right of all people to
human dignity, the prohibition against secret detention places, solitary
confinement, incommunicado, or other similar forms of detention, the provision for
penal and civil sanctions for such violations, and compensation and rehabilitation for
the victims and their families, particularly with respect to the use of torture, force,
violence, threat, intimidation or any other means which vitiate the free will of
persons abducted, arrested, detained, disappeared or otherwise removed from the
effective protection of the law.

Furthermore, the State adheres to the principles and standards on the absolute
condemnation of human rights violations set by the 1987 Philippine Constitution and
various international instruments such as, but not limited to, the International
Covenant on Civil and Political Rights (ICCPR), and the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), to which the

Philippines is a State party.

SEC. 3. Definitions. —For purposes of this Act, the following terms shall be defined as
follows:

(a) Agents of the State refer to persons who, by direct provision of the law, popular
election or appointment by competent authority, shall take part in the performance
of public functions in the government, or shall perform in the government or in any
of its branches public duties as an employee, agent or subordinate official, of any
rank or class.

(b) Enforced or involuntary disappearance refers to the arrest, detention, abduction
or any other form of deprivation of liberty committed by agents of the State or by
persons or groups of persons acting with the authorization, support or acquiescence

of the State, followed by a refusal to acknowledge the deprivation of liberty or by
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concealment of the fate or whereabouts of the disappeared person, which places
such person outside the protection of the law.

(c) Order of Battle refers to a document made by the military, police or any law
enforcement agency of the government, listing the names of persons and
organizations that it perceives to be enemies of the State and which it considers as
legitimate targets as combatants that it could deal with, through the use of means
allowed by domestic and international law.

(d) Victim refers to the disappeared person and any individual who has suffered harm
as a direct result of an enforced or involuntary disappearance as defined in letter (b)

of this Section.

SEC. 4. Nonderogability —of the Right Against Enforced or Involuntary
Disappearance. —The right against enforced or involuntary disappearance and the
fundamental safeguards for its prevention shall not be suspended under any
circumstance including political instability, threat of war, state of war or other public

emergencies.

SEC. 5. “Order of Battle” or Any Order of Similar Nature, Not Legal Ground, for
Enforced or Involuntary Disappearance. — An “Order of Battle” or any order of
similar nature, official or otherwise, from a superior officer or a public authority
causing the commission of enforced or involuntary disappearance is unlawful and
cannot be invoked as a justifying or exempting circumstance. Any person receiving

such an order shall have the right to disobey it.

SEC. 6. Right of Access to Communication. — It shall be the absolute right of any
person deprived of liberty to have immediate access to any form of communication
available in order for him or her to inform his or her family, relative, friend, lawyer or

any human rights organization on his or her whereabouts and condition.

SEC. 7. Duty to Report Victims of Enforced or Involuntary Disappearance. — Any
person, not being a principal, accomplice or accessory, who has an information of a
case of enforced or involuntary disappearance or who shall learn of such information
or that a person is a victim of enforced or involuntary disappearance, shall
immediately report in writing the circumstances and whereabouts of the victim to
any office, detachment or division of the Department of the Interior and Local
Government (DILG), the Department of National Defense (DND), the Philippine
National Police (PNP), the Armed Forces of the Philippines (AFP), the National Bureau
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of Investigation (NBI), the City or Provincial Prosecutor, the Commission on Human
Rights (CHR) or any human rights organization and, if known, the victim’s family,

relative, or lawyer.

SEC. 8.Duty to Certify in Wiriting on the Results of Inquiry into a Reported
Disappeared Person’s Whereabouts. -In case a family member, relative, lawyer,
representative of a human rights organization or a member of the media inquires
with a member or official of any police or military detention center, the PNP or any
of its agencies, the AFP or any of its agencies, the NBI or any other agency or
instrumentality of the government, as well as any hospital or morgue, public or
private, on the presence or whereabouts of a reported victim of enforced or
involuntary disappearance, such member or official shall immediately issue a
certification in writing to the inquiring person or entity on the presence or absence
and/or information on the whereabouts of such disappeared person, stating, among
others, in clear and unequivocal manner the date and time of inquiry, details of the

inquiry and the response to the inquiry.

SEC. 9. Duty of Inquest/Investigating Public Prosecutor or any Judicial or Quasi-
Judicial Official or Employee. —Any inquest or investigating public prosecutor, or any
judicial or quasi-judicial official or employee who learns that the person delivered for
inquest or preliminary investigation or for any other judicial process is a victim of
enforced or involuntary disappearance shall have the duty to immediately disclose
the victim’s whereabouts to his or her immediate family, relatives, lawyer/s or to a

human rights organization by the most expedient means.

SEC. 10. Official Up-to-Date Register of All Persons Detained or Confined. - All
persons detained or confined shall be placed solely in officially recognized and
controlled places of detention or confinement where an official up-to-date register
of such persons shall be maintained. Relatives, lawyers, judges, official bodies and all
persons who have legitimate interest in the whereabouts and condition of the
persons deprived of liberty shall have free access to the register.

The following details, among others, shall be recorded, in the register:

(a) The identity or name, description and address of the person deprived of liberty;
(b) The date, time and location where the person was deprived of liberty and the
identity of the person who made such deprivation of liberty;

(c) The authority who decided the deprivation of liberty and the reasons for the

deprivation of liberty or the crime or offense committed,;
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(d) The authority controlling the deprivation of liberty;,
(e) The place of deprivation of liberty, the date and time of admission to the place
of deprivation of liberty and the authority responsible for the place of deprivation of
liberty;
(f) Records of physical, mental and psychological condition of the detained or
confined person before and after the deprivation of liberty and the name and
address of the physician who examined him or her physically, mentally and
medically;
(g) The date and time of release or transfer of the detained or confined person to
another place of detention, the destination and the authority responsible for the
transfer;
(h) The date and time of each removal of the detained or confined person from his
or her cell, the reason or purpose for such removal and the date and time of his or
her return to his or her cell;
() A summary of the physical, mental and medical findings of the detained or
confined person after each interrogation;
() The names and addresses of the persons who visit the detained or confined
person and the date and time of such visits and the date and time of each
departure;
(k) In the event of death during the deprivation of liberty, the identity, the
circumstances and cause of death of the victim as well as the destination of the
human remains; and
() AWl other important events bearing on and all relevant details regarding the
treatment of the detained or confined person.

Provided, That the details required under letters (a) to (f) shall be entered
immediately in the register upon arrest and/or detention.

All information contained in the register shall be regularly or upon request
reported to the CHR or any other agency of government tasked to monitor and

protect human rights and shall be made available to the public.

SEC. 11. Submission of List of Government Detention Facilities. ~Within six (6)
months from the effectivity of this Act and as may be requested by the CHR
thereafter, all government agencies concerned shall submit an updated inventory or
list of all officially recognized and controlled detention or confinement facilities, and
the list of detainees or persons deprived of liberty under their respective jurisdictions
to the CHR.
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SEC. 12. Immediate Issuance and Compliance of the Writs of Habeas Corpus,
Amparo and Habeas Data. — All proceedings pertaining to the issuance of the writs
of habeas corpus, amparo and habeas data shall be dispensed with expeditiously.
As such, all courts and other concerned agencies of government shall give priority to
such proceedings.

Moreover, any order issued or promulgated pursuant to such writs or their

respective proceedings shall be executed and complied with immediately.

SEC. 13. Visitation /Inspection of Places of Detention and, Confinement. -The CHR or
its duly authorized representatives are hereby mandated and authorized to conduct
regular, independent, unannounced and unrestricted visits to or inspection of all

places of detention and confinement.

SEC. 14. Liability of Commanding Officer or Superior. - The immediate commanding
officer of the unit concerned of the AFP or the immediate senior official of the PNP
and other law enforcement agencies shall be held liable as a principal to the crime
of enforced or involuntary disappearance for acts committed by him or her that shall
have led, assisted, abetted or allowed, whether directly or indirectly, the commission
thereof by his or her subordinates. If such commanding officer has knowledge of or,
owing to the circumstances at the time, should have known that an enforced or
involuntary disappearance is being committed, or has been committed by
subordinates or by others within the officer’s area of responsibility and, despite such
knowledge, did not take preventive or coercive action either before, during or
immediately after its commission, when he or she has the authority to prevent or
investigate allegations of enforced or involuntary disappearance but failed to prevent
or investigate such allegations, whether deliberately or due to negligence, shall also

be held liable as principal.

SEC. 15. Penal Provisions. — (a) The penalty of reclusion perpetua and its accessory
penalties shall be imposed upon the following persons:

(1) Those who directly committed the act of enforced or involuntary
disappearance;

(2) Those who directly forced, instigated, encouraged or induced others to
commit the act of enforced or involuntary disappearance;

(3) Those who cooperated in the act of enforced or involuntary
disappearance by committing another act without which the act of enforced or

involuntary disappearance would not have been consummated;
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(4) Those officials who allowed the act or abetted in the consummation of
enforced or involuntary disappearance when it is within their power to stop or
uncover the commission thereof; and

(5) Those who cooperated in the execution of the act of enforced or
involuntary disappearance by previous or simultaneous acts.

(b) The penalty of reclusion temporal and its accessory penalties shall be imposed
upon those who shall commit the act of enforced or involuntary disappearance in
the attempted stage as provided for and defined under Article 6 of the Revised Penal
Code.

(c) The penalty of reclusion temporal and its accessory penalties shall also be
imposed upon persons who, having knowledge of the act of enforced or involuntary
disappearance and without having participated therein, either as principals or
accomplices, took part subsequent to its commission in any of the following manner:

(1) By themselves profiting from or assisting the offender to profit from the
effects of the act of enforced or involuntary disappearance;

(2) By concealing the act of enforced or involuntary disappearance and/or
destroying the effects or instruments thereof in order to prevent its discovery; or

(3) By harboring, concealing or assisting in the escape of the principal/s in the
act of enforced or involuntary disappearance, provided such accessory acts are done
with the abuse of official functions.

(d) The penalty of prision correctional and its accessory penalties shall be imposed
against persons who defy, ignore or unduly delay compliance with any order duly
issued or promulgated pursuant to the writs of habeas corpus, amparo and habeas
data or their respective proceedings.

(e) The penalty of arresto mayor and its accessory penalties shall be imposed against

any person who shall violate the provisions of Sections 6, 7, 8, 9 and 10 of this Act.

SEC. 16. Preventive Suspension/Summary Dismissal. -Government officials and
personnel who are found to be perpetrators of or participants in any manner in the
commission of enforced or involuntary disappearance as a result of a preliminary
investigation conducted for that purpose shall be preventively suspended or
summarily dismissed from the service, depending on the strength of the evidence so
presented and gathered in the said preliminary investigation or as may be

recommended by the investigating authority.



238

SEC. 17. Civil Liability. -The act of enforced or involuntary disappearance shall
render its perpetrators and the State agencies which organized, acquiesced in or

tolerated such disappearance liable under civil law.

SEC. 18. Independent Liability. -The criminal liability of the offender under this Act
shall be independent of or without prejudice to the prosecution and conviction of
the said offender for any violation of Republic Act No. 7438, otherwise known as “An
Act Defining Certain Rights of Person Arrested, Detained or Under Custodial
Investigation as well as the Duties of the Armesting, Detaining, and Investigating
Officers, and Providing Penalties for Violations Thereof’; Republic Act No. 9745,
otherwise known as “An Act Penalizing Torture and Other Cruel, Inhuman and
Degrading Treatment or Punishment, and Prescribing Penalties Therefor”; and

applicable provisions of the Revised Penal Code.

SEC. 19. Nonexclusivity or Double Jeopardy Under International Law. - Any
investigation, trial and decision in any Philippines court, or body for any violation of
this Act shall; be without prejudice to any investigation, trial, decision or any other
legal or administrative process before any appropriate international court or agency

under applicable international human rights and humanitarian law.

SEC. 20. Exemption from Prosecution. — Any offender who volunteers information
that leads to the discovery of the victim of enforced or involuntary disappearance or
the prosecution of the offenders without the victim being found shall be exempt
from any criminal and/or civil liability under this Act: Provided, That said offender

does not appear to be the most guilty.

SEC. 21. Continuing Offense. - An act constituting enforced or involuntary
disappearance shall be considered a continuing offense as long as the perpetrators
continue to conceal the fate and whereabouts of the disappeared person and such

circumstances have not been determined with certainty.

SEC. 22. Statue of Limitations Exemption. — The prosecution of persons responsible
for enforced or involuntary disappearance shall not prescribe unless the victim
surfaces alive. In which case, the prescriptive period shall be twenty-five (25) years

from the date of such reappearance.

SEC. 23. Special Amnesty Law Exclusion. — Persons who are changed with and/or

guilty of the act of enforced or involuntary disappearance shall not benefit from any
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special amnesty law or other similar executive measures that shall exempt them

from any penal proceedings or sanctions.

SEC. 24. State Protection — The State, through its appropriate agencies, shall ensure
the safety of all persons involved in the search, investigation and prosecution of
enforced or involuntary disappearance including, but not limited to, the victims, their
families, complainants, witnesses, legal counsel and representatives of human rights
organizations and media. They shall likewise be protected from any intimidation or

reprisal.

SEC. 25. Applicability of Refouler. -No person shall be expelled, returned or
extradited to another State where there are substantial grounds to believe that such
person shall be in danger of being subjected to enforced or involuntary
disappearance. For purposes of determining whether such grounds exist, the
Secretary of the Department, of Foreign Affairs (DFA) and the Secretary of the
Department of Justice (DOJ) in coordination with the Chairperson of the CHR, shall
take into account all relevant considerations including where applicable and not
limited to, the existence in the requesting State of a consistent pattern of gross,

flagrant or mass violations of human rights.

SEC. 26. Restitution and Compensation to Victims of Enforced or Involuntary
Disappearance and/or Their Immediate Relatives. -The victims of enforced or
involuntary disappearance who surface alive shall be entitled to monetary
compensation, rehabilitation and restitution of honor and reputation. Such restitution
of honor and reputation shall include immediate expunging or rectification of any
derogatory record, information or public declaration/statement on his or her person,
personal circumstances, status, and/or organizational affiliation by the appropriate
government or private agency or agencies concerned.

The immediate relatives of a victim of enforced or involuntary disappearance,
within the fourth civil degree of consanguinity or affinity, may also claim for
compensation as provided for under Republic Act No. 7309, entitled “An Act Creating
a Board of Claims under the Department of Justice for Victims of Unjust
Imprisonment or Detention and Victims of Violent Crimes and For Other Purposes”,
and other relief programs of the government.

The package of indemnification for both the victims and the immediate
relatives within the fourth civil degree of consanguinity or affinity shall be without

prejudice to other legal remedies that may be available to them.
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SEC. 27. Rehabilitation of Victims and/or Their Inmediate Relatives, and Offenders.
- In order that the victims of enforced or involuntary disappearance who surfaced
alive and/or their immediate relatives within the fourth civil degree of consanguinity
or affinity, may be effectively reintegrated into the mainstream of society and in the
process of development, the State, through the CHR, in coordination with the
Department of Health, the Department of Social Welfare and Development (DSWD)
and the concerned nongovernment organization/s, shall provide them with
appropriate medical care and rehabilitation free of charge.

Toward the attainment of restorative justice, a parallel rehabilitation program for
persons who have committed enforced or involuntary disappearance shall likewise

be implemented without cost to such offenders.

SEC. 28. Implementing Rules and Regulations. — Within thirty (30) days from the
effectivity of this Act, the DOJ, the DSWD, the CHR, the Families of Victims of
Involuntary  Disappearance (FIND) and the Families of Desaparecidos for
Justice (Desaparecidos), in consultation with other human rights organizations, shall
jointly promulgate the rules and regulations for the effective implementation of this

Act and shall ensure the full dissemination of the same to the public.

SEC. 29. Suppletory Applications. — The applicable provisions of the Revised Penal
Code shall have suppletory application insofar as they are consistent with the

provisions of this Act.

SEC. 30. Appropriations. ~=The amount of Ten million pesos (P10,000,000.00) is
hereby appropriated for the initial implementation of this Act by the CHR.
Subsequent fluids for the continuing implementation of this Act shall be included in
the respective budgets of the CHR and the DOJ in the annual General Appropriations
Act.

SEC. 31. Separability Clause. —If for any reason, any section or provision of this Act is
declared unconstitutional or invalid, such other sections or provisions not affected

thereby shall remain in full force and effect.

SEC. 32. Repealing Clause. — All laws, decrees, executive orders, rules and
regulations and other issuances or parts thereof inconsistent with the provisions of

this Act are hereby repealed, amended or modified accordingly.
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SEC. 33. Effectivity Clause. — This Act shall take effect fifteen (15) days after its
publication in at least two (2) newspapers of general circulation or the Official

Gazette, which shall not be later than seven (7) days after the approval thereof.
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