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# # 5785984634 : MAJOR LAWS

KEYWORDS: GUIDELINES / CRIMINAL MEASURES / TREATMENT / TRANSSEXUAL

PRISONER
NIPAT WANICHKRAM: GUIDELINES FOR CRIMINAL MEASURES TO TREATMENT
WITH TRANSSEXUAL PRISONER. ADVISOR: ASST. PROF. CHACHAPON
JAYAPHORN, Ph.D., 252 pp.

Correction Act B.E. 2560 and Ministerial Regulation issued under section 58 on
Correction Act B.E. 2479 are the Penalty Law that Thai prisons use it as practical
framework to treat prisoners. However, this law has not clearly stated the guidelines
to treat transsexual prisoners in terms of classification of prisoners, prison housing,
prisoners living in their gender role, disciplinary sanctions and criminal prosecution
when they are the victim of criminal violation. As mentioned above, this causes they

get inappropriate treatment to their personality while they are imprison.

According to the research, it found that the guidelines to treatment of
transsexual prisoners do not solely consider sexual identity. However, it needs to use
gender identity and gender recognition certificate as the essential consideration for
classification of prisoners, prison housing and prisoners living in their gender role.
Disciplinary sanctions and criminal prosecution for criminal violation are designated by
Correction Act B.E. 2560. Moreover, in case of criminal violation there is a protective

custody as the disciplinary sanctions to protect transsexual prisoners from harms.

This thesis recommends enactment of Ministerial Regulation Guidelines for
Criminal Measures to Treatment with Transsexual Prisoners. This Ministerial Regulation
determines classification of prisoners, prison housing and prisoners living in their gender
role which are based on gender identity consideration. In addition, it determines
protective custody as the disciplinary sanctions in case of criminal violations to

transsexual prisoners.

Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature
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Accessed: 27 September 2016. Available from: https://www.gov.uk/apply-gender-recognition-

certificate/print
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1% United Kingdom legislation, "Equality Act 2010," [Online], Accessed: 27 September
2016. Available from: http://www.legislation.gov.uk/ukpga/2010/15/data.pdf

1% Section. 7 Gender reassignment

(1) A person has the protected characteristic of gender reassignment if the person is
proposing to undergo, is undergoing or has undergone a process (or part of a process) for the

purpose of reassigning the person’s sex by changing physiological or other attributes of sex.

1% Section. 12 Sexual orientation

(1) Sexual orientation means a person’s sexual orientation towards—
(a) persons of the same sex,
(b) persons of the opposite sex, or

(c) persons of either sex.
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7 United Kingdom legislation, "The Prison Rules 1999," [Online], Accessed: 27 September
2016. Available from: http://www.legislation.gov.uk/uksi/1999/728/made/data.pdf

108 sarah Lamble, "Rethinking Gendered Prison Policies: Impacts on Transgender Prisoner,"

[Online], Accessed: 27 September 2016. Available from: http://eprints.bbk.ac.uk/7625/1/7625.pdf

1% Ministry of justice, "The Care and Management of Transsexual Prisoners," [Online],
Accessed: 27 September 2016. Available from:
https://www justice.gov.uk/downloads/offenders/psipso/psi-

2011/psi_2011 07 _care_management transsexual prisoners.doc
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"9 Rule 7 —(1)Prisoners shall be classified, in accordance with any directions of the
Secretary of State, having regard to their age, temperament and record and with a view to
maintaining good order and facilitating training and, in the case of convicted prisoners, of

furthering the purpose of their training and treatment as provided by rule 3.

" Rule 12 — (1) Women prisoners shall normally be kept separate from male prisoners.

(2) The Secretary of State may, subject to any conditions he thinks fit,
permit a woman prisoner to have her baby with her in prison, and everything necessary for the

baby’s maintenance and care may be provided there.

2 Section 4.2. In most cases prisoners must be located according to their gender as
recognised under UK law. Where there are issues to be resolved, a case conference must be
convened and a multi-disciplinary risk assessment should be completed to determine how best

to manage a transsexual prisoner’s location. See Annex D for more details.



92

WAEABIgNITOUTILAEINMADUMINAYRRUTLASUN1TFUTIINNUNNEBangY wili

v

AoataRInaslimAan nins It ufumAiEe ¥nlain1uTeInINNGUUIEBINg BT
goufiodnnaaninvesfoslingfinssudsavumanadunanseusiengmune ' Tu

v v

sangRoaatanandliiienasuansanIuename nNTENTRNNITUY URkarNIsIANIIAe

]

[ 4 L d OJAQ.

ARITITUIe A./.2011 U9 4.5." T mualidaesdaniingAnssuids wuunmanagals

Y

ey

a v |

LNATFUTOENUEMUNATAVTEuATaRT R L TN TTAs o uT AL iuman Ui
wizauiumAanInveInuedld Ineavdedlasusug1naniiuseyuresUnnisiseudi

wardvadelunisaniepat’

' Annex D.1. In most cases, prisoners should be located according to their gender as
recognised under UK law. This will usually be the prisoner’s birth gender. However, UK law
recognises that transsexual people with gender recognition certificates have a gender opposite to

the one assigned at birth.

14 Section 4.5. If a prisoner requests location in the estate opposite to the gender which
is recognised under UK law, a case conference must be convened to consider the matter. The
case conference will consider all relevant factors and make a recommendation to a relevant
senior manager above establishment level who will make the final decision. If there is any doubt,
it is advisable to seek legal advice from the Offender Management Team in the Ministry of Justice

Legal Directorate.
5 Annex D.13.The case conference should consider the following

- Whether the prisoner would likely meet the criteria for receiving a gender recognition
certificate (i.e. a diagnosis, two years to date consistently living in the acquired gender role, and a

firm intention to live permanently in the acquired gender).

- The risks from the individual to other prisoners in the current and potential

establishments.

- The risks to the individual from other prisoners in the current and potential

establishments.
- The advice of the gender specialist and supervising psychiatrist.

- Where the prisoner would feel most comfortably housed and the reasons for this.

Prisoners may feel that they will become suicidal or prone to self-harm if they are placed or
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remain in the estate of their birth gender. Alternatively, some prisoners, such as female to male
transsexual people with vaginas, may feel that they will be very vulnerable if placed in the

estate of their acquired gender.
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1 Annex D.1. In most cases, prisoners should be located according to their gender as
recognised under UK law. This will usually be the prisoner’s birth gender. However, UK law
recognises that transsexual people with gender recognition certificates have a gender opposite to

the one assigned at birth.

"7 Section 4.3. A male to female transsexual person with a gender recognition certificate

may be refused location in the female estate only on security grounds — in other words, only
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when it can be demonstrated that other women with an equivalent security profile would also
be held in the male estate. In such circumstances she will be considered a female prisoner in

the male estate and must be managed according to PSO 4800 Women Prisoners.

18 Annex D.8. In a few very rare cases it may be necessary to refuse a transfer to the
female estate for a male to female transsexual person with a gender recognition certificate. This
can only happen if the security concerns surrounding the prisoner are sufficiently high that other
women with an equivalent security profile would also be held in the male estate. If a transfer is
refused, the prisoner will be a female prisoner in the male estate. She must be held separately

and according to a female prisoner regime as set out in PSO 4800.

"% Section 4.1. Prison Rule 12(1) provides that women prisoners should normally be kept

separate from male prisoners.
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120 Administrative Court, "Ab, R (on the Application of) V Secretary of State for Justice &
Anor [2009] Ewhc 2220 (Admin)," [Online], Accessed: 30 September 2016. Available from:
http://www.bailii.org/ew/cases/EWHC/Admin/2009/2220.html
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12l Section 4.5. If a prisoner requests location in the estate opposite to the gender which
is recognised under UK law, a case conference must be convened to consider the matter. The
case conference will consider all relevant factors and make a recommendation to a relevant
senior manager above establishment level who will make the final decision. If there is any doubt,
it is advisable to seek legal advice from the Offender Management Team in the Ministry of Justice

Legal Directorate.
122 Annex D.13. The case conference should consider the following

- Whether the prisoner would likely meet the criteria for receiving a gender recognition
certificate (i.e. a diagnosis, two years to date consistently living in the acquired gender role, and a

firm intention to live permanently in the acquired gender).

- The risks from the individual to other prisoners in the current and potential

establishments.

- The risks to the individual from other prisoners in the current and potential

establishments.
- The advice of the gender specialist and supervising psychiatrist.

- Where the prisoner would feel most comfortably housed and the reasons for this.
Prisoners may feel that they will become suicidal or prone to self-harm if they are placed or
remain in the estate of their birth gender. Alternatively, some prisoners, such as female to male
transsexual people with vaginas, may feel that they will be very vulnerable if placed in the

estate of their acquired gender.
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12 Annex D.10. Some transsexual people will be sufficiently advanced in the gender
reassignment process that it may be appropriate to place them in the estate of their acquired
gender, even if the law does not yet recognise they are of their acquired gender. In such cases

establishments may wish to seek guidance from the Women’s Team.

124 Section 3.1. When a prisoner proposes to undergo, is undergoing or has undergone a
process (or part of a process) for the purpose of reassigning their sex by changing physiological or
other attributes of sex, the prisoner is considered to have the protected characteristic of gender
reassignment for the purposes of the Equality Act 2010 and must not be discriminated against or

harassed because of this.
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1% Section 3.2. An establishment must permit prisoners who consider themselves
transsexual and wish to begin gender reassigcnment to live permanently in their acquired gender.
Where a young person under 18 is concerned, the establishment must be satisfied that this is
consistent with its duty to promote the young person’s wellbeing. Where a young person under
18 expresses a desire to live permanently in their acquired gender, advice must be sought from

the Equalities Group or Women’s Team as appropriate.

126 Annex 3.3. Permitting prisoners to live permanently in their acquired gender will
include allowing prisoners to dress in clothes appropriate to their acquired gender and adopting
gender-appropriate names and modes of address. See Annex B for more details. An
establishment must allow transsexual people access to the items they use to maintain their
gender appearance, at all times and regardless of their level on the Incentives and Earned
Privileges Scheme or any disciplinary punishment being served. See Annex C for a suggested

compact which can be adapted for local use.
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2" Annex B.3. Female prisoners wear their own clothes — there is no uniform. A male to
female transsexual prisoner should be allowed to wear female clothing, regardless of any

restrictions imposed through IEP. The only exception will be for relevant work clothes.

128 Annex B.1. Prisons should obtain from an equivalent opposite gender prison a set of
guidelines for what clothing and make up is acceptable. Such guidelines can often be adopted

almost entirely for transsexual prisoners.

'?? Annex B.4. Allowing male to female transsexual prisoners to wear their own clothes is
not a privilege. This approach is necessary to ensure that such prisoners can live in the gender
role that they identify with. It may be helpful to explain this to other prisoners who are required

to wear prison uniform.
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%% Annex B.5. Transsexual people, particularly those who have not undergone surgery or
extended hormone therapy, may use various items to assist with their presentation in their
acquired gender. These can range from sophisticated prostheses to padded bras. Regardless of
their level of sophistication, access to them can only be restricted in exceptional circumstances.

IEP is not a justifiable reason for restricting access

Bl Annex B.6. These items may only be prohibited when it can be demonstrated that
they present a security risk which cannot be reasonably mitigated. The test that is applied to
these items is the same as that applied to other items in the prison in which the prisoner is held.
Any restriction of these items could be subject to judicial review. If a prison decides to apply
such restrictions, they must be able to provide a detailed and reasonable justification for doing

SO.

2 Ministry of justice, "The Care and Management of Transsexual Prisoners." [Online]
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13 Section 6.1. Transsexual prisoners at all stages of the gender reassignment process
must be encouraged to enter into a voluntary written agreement in respect of their searching

arrangements as soon as possible after arrival at an establishment.

B4 Ministry of justice, "Searching of the Person," [Online], Accessed: 28 September 2016.
Available from: https://www.justice.gov.uk/downloads/offenders/psipso/psi-2011/psi-67-2011-

searching-person.doc

% Ibid., pp. 57-58.
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1% Section 2.2. Establishments must provide prisoners who have been diagnosed with
gender dysphoria with the same quality of care (including counselling, pre-operative and post-
operative care and continued access to hormone treatment) that they would expect to receive

from the NHS if they had not been sent to prison. See Annex A for more details.

7 Section 2.5. An unconvicted prisoner who asks to begin treatment for gender

dysphoria should be advised that generally the matter will be re-considered by prison medical
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services in the event that the court orders a subsequent custodial sentence. If the prisoner has
any pre-arranged appointments, guidance must be sought from the specialist clinician providing
care to the prisoner when they were in the community, to ascertain whether there exists any
clinical or other imperative that those appointments should be attended during the remand
period or whether they could be postponed until the outcome of any court proceedings are
known. Time to trial is not, of itself, a sufficient reason to allow the prisoner to attend the
outpatient appointment unless that has direct clinical or psychological consequences that

adversely affect the health and well-being of the prisoner.

18 Section 2.6. The prison health care team must inform the relevant NHS
commissioning authority of any request from a sentenced prisoner to begin medical treatment
for gender dysphoria. The prison GP and other medical staff in-reaching into the prison should
request a suitable contact point for liaison purposes, and guidance as to whether the authority

has any preference as to which gender dysphoria specialist the prisoner be referred.
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1% Section 2.8. The doctor working in the prison must refer all applications for gender
reassignment surgery to a consultant specialising in gender dysphoria and will ordinarily accept
advice from the consultant about whether gender reassignment surgery is considered appropriate

in a particular case

10 Section 2.10. Applications for reversal of gender reassignment surgery must be dealt
with through full reference to the gender dysphoria specialist and psychiatrist familiar with the

case.
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' Section 3.5. Any risks to and from a transsexual prisoner must be identified and
managed appropriately, as would be the case with any other prisoner. Establishments must put
in place measures to manage the risk of transphobic harassment and transphobic hate crime.

This may necessitate re-visiting their violence reduction strategy.

2 MailOnline, "Transgender Prisoner Who Was Moved from Male Prison to a Women-
Only Jail Is Put in Solitary to Keep Her Safe from Other Inmates.," [Online], Accessed: 29
September 2016. Available from: http://www.dailymail.co.uk/news/article-3318461/Transgender-

prisoner-moved-male-prison-women-jail-solitary-safe-inmates.html

% United Kingdom legislation, "Criminal Justice Act 2003," [Online], Accessed: 27
September 2016. Available from:
http://www.legislation.gov.uk/ukpga/2003/44/pdfs/ukpga 20030044 en.pdf
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"4 The Legislature of New South Wales, "(Transgender (Anti-Discrimination and Other Acts
Amendment) Act 1996)," [Online], Accessed: 29 September 2016. Available from:
http://www.legislation.nsw.gov.au/acts/1996-22.pdf

5 The Legislature of New South Wales, "Crimes (Administration of Sentences) Regulation
2014," [Online], Accessed: 29 September 2016. Available from: http://www.austlii.edu.au/cgi-
bin/download.cgi/au/legis/nsw/consol_reg/cosr2014439
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15 New South Wales Government, "Management of Transgender and Intersex Inmates,"
[Online], Accessed: 29 September 2016. Available from:
http://www.correctiveservices.justice.nsw.gov.au/Documents/custodial-op-proc-
manual/OPM%205Sec%207.23%20Management%200f%20Transgender%20and%20Intersex%20inm
ates%20v2.0.pdf

17 Section 34 Separation of sexes

Female inmates must be kept separate from male inmates except in the circumstances

and under the supervision that the Commissioner determines.
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8 New South Wales Government, "Management of Transgender and Intersex Inmates."

[Online]
% Title 7.23.2 POLICY

A recognised transgender person must be treated as a member of the sex recorded on
their identification proof (e.g. birth certificate, birth registration) showing that they are a

recognised transgender person.

Self-identification as a member of the opposite gender is the only criterion for
identification as transgender. Transgender and intersex inmates are to be managed according to

their identified gender.
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10 Section 11 Classification of inmates

(2) An inmate's classification is to be reviewed at least once every 12 months and at the

other times the Commissioner determines.
P Section 20 Placement of inmates
(1) In determining the correctional centre in which an inmate is to be placed, the
Commissioner is to have regard to the following matters:
(a) the inmate's classification.
152
Title 7.23.2 POLICY

A recognised transgender person must be treated as a member of the sex recorded on
their identification proof (e.g. birth certificate, birth registration) showing that they are a

recognised transgender person.
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Self-identification as a member of the opposite gender is the only criterion for
identification as transgender. Transgender and intersex inmates are to be managed according to

their identified gender.

An intersex person or a person who self-identifies as transgender has the right to be
housed in a correctional facility of their gender of identification unless it is determined through
case management that the person should more appropriately be placed in a correctional centre

of their biological sex. The decision for this placement will be based on:

- the nature of their current offence and criminal history (for example, crimes of violence

and/or sexual assault against women or children)

- custodial history (for example, previous management problems which impacted on the

safety of other persons or the security of the correctional centre)

- perceived risk(s) to the continuing safety of the transgender inmate and/or other

inmates from the transgender inmate.
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5% Saction 20 Placement of inmates

(3) An inmate's placement in a correctional centre is to be reviewed at least once every

12 months and at the other times the Commissioner determines.
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154 Section 57 Wearing of correctional centre clothing

(1) Unless otherwise authorised by the governor, an inmate must at all times wear the
uniform clothing and footwear issued to the inmate, and must not at any time wear any other

clothing.
1% Title 7.23.3.6 Clothing and buy-up

Recognised transgender inmates have the right to dress at all times in clothing

appropriate to their recognised sex.

Transgender and intersex inmates have the right to dress at all times in clothing
appropriate to their gender of identification - including those inmates housed in correctional
centres of their biological sex. Issue clothing and underwear appropriate to their identified gender

is to be provided to transgender and intersex inmates.

Transgender and intersex inmates housed in correctional centres of their biological sex
are to be able to purchase the same personal care items, cosmetics, clothing and underwear

through the buy-up system as other inmates of their identified gender.

An inmate that does not identify as either male or female is to be provided with their
preference in relation to clothing to be issued and purchase of personal care items, cosmetics,

clothing and underwear through the buy-up system.
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1% Section 46 Searching of inmates and cells

(1) A correctional officer may, at the times the governor directs and at other times the

correctional officer considers appropriate:

(a) search (including strip-search) an inmate, and
(b) search an inmate's cell and any property in the cell.

(2) Except in the case of an emergency, an inmate must not be strip-searched by or in

the presence of a person of the opposite sex.

(3) The searching of an inmate and the inmate's cell must be conducted with due regard
to dignity and self-respect and in as seemly a way as is consistent with the conduct of an

effective search.
7 Title 7.23.3.5 Searching and urinalysis

Except in cases of emergency, the strip and pat searching of a recognised transgender

inmate is to be conducted by an officer of the same sex as the recognised sex of the inmate.
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However, where an officer is not comfortable with this directive, another officer (of the same sex

as the recognised transgender inmate) should be assigned the task.

Transgender and intersex inmates must be asked their preference regarding the gender
of the officer conducting strip and pat search procedures. Except in cases of emergency, the strip
and pat searching of a transgender or intersex inmate is to be conducted by an officer of the
preferred gender. The Officer in Charge is to assign an officer of the preferred gender to conduct
the search procedure however, where an officer is not comfortable with this directive, another

officer (of the preferred gender) should be assigned the task.

If the transgender or intersex inmate expresses no preference, search procedures should

be conducted by an officer of the gender of identification of the inmate.

Except in cases of emergency, an inmate that identifies as neither male nor female is to
be asked their preference regarding the gender of the officer conducting strip and pat search
procedures. The Officer in Charge will then assign an officer of the preferred gender to carry out
the procedure. However, where an officer is not comfortable with this directive, another officer

(of the preferred gender) should be assigned the task.
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8 Section 60 Inmate services and programs
(1) The Commissioner may provide an inmate with services and programs that:
(c) promote the health, safety and well-being of the inmate.

159 Administrative Decisions Tribunal, "Lawarik V Chief Executive Officer, Corrections
Health Service [2003] Nswadt 16," [Online], Accessed: 29 September 2016. Available from:
https://www.caselaw.nsw.gov.au/decision/549f60d13004262463a1a150
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160 Title 7.23.3.7 Access to medication and health services

For recognised transgender and transgender inmates who have not been prescribed
hormone therapy in the community prior to custody, a case plan must be developed
collaboratively by a multi-disciplinary team of Justice Health & Forensic Mental Health Network
(JH&FMHN) staff, Corrective Services NSW (CSNSW) psychologists and an Offender Services &
Programs (OS&P) staff member authorised by the Manager, Offender Services & Programs. Ongoing

psychological interventions (as determined by the psychologist) are to be integral to the plan.

For recognised transgender and transgender inmates who have been prescribed
hormone therapy in the community prior to custody, the hormone therapy must be continued
and appropriately managed whilst in custody by the Health Centre General Practitioner in
consultation with relevant JH&FMHN Clinical Directors. The inmate’s case plan must be jointly
developed by CSNSW and JH&FMHN staff. The plan should provide clear management guidelines
including ongoing risk assessments for the inmate and others within the centre as well as

determining appropriate psychosocial support.



120

3.1 nsaliigdestalidinglasunssnuwsieeesiuuunneu

MNBNUTRAAEINUAUATAINNDANULATITU MUILNUTIVVIUI ke

NIMINe A UINTIAUAIMUALKNUNITI NIRRTl LR B TaniingAnssudeauy

NN
3.2 nsaligfesamsldsunissnwimesesluuinnouw

maseudvaedidiesdinginssuidssvunanalasunissnuinig
gosluuaglunuzauLazsaiian1eluseudn unun1ssnwimeseiluulzgniinualay

WngFAlaSUAMUIN NS IIENSLIEANUERTITURAIMTNNINVUIBUTITTENN

3.3 NNSSNYUNOABNAZNINIALITDU

'
v |4 =1

Arosdaninginssulosvumanaliansduseanalvisoud s
@ v v o N 9w = a A o
nsnwneIuamenisidndasnssunseldeesluuuenmilennsesluulnfiiesnwuay

ALNAFNINYDINULDILA %qmi%’ﬂ‘mGﬁ'ﬂﬂa'nmq;:iéfaqsﬂ"wzéfmLid]u;:iaaﬂﬁﬂ“i’fﬁiwLEN

3.2.5 M3adlnen1eIdenasnsAuATadEfods

| 1Y

nsuURregfeslsniinginssuilosuumanaveslsenaesansiiodenagnigle

nszsUydAuananinnudsnuuniane a.a.1994 nannisliidianudfse

o9

5
3
o]
)]
=)
bd)}

¢ o i o A

wgAnssutleuumanadsdoidundninadnddydenisAuasodaoateaiingfinssy
=i - ° o a - a 1 vy o
Weauumananieluisoudn n1snseyiAuian1seIyIsenIsaziiinfelfoatend
noAnssulsavumanagendamaligiesdannsgyihanuialasunisad nenmadeuas

NIALTUARNINDIRY)

a $161

nizgs1vlydivananidnginssudesuuniane a.a.1994 ladvuali *'gladn

wansgeanfensgesduasulviinisindends ggnindeavenuvselenzideninans yanalalag

Transgender inmates may make an application to have elective gender surgery, hormone
therapy or other therapies of choice, specific to their needs at their own expense. JH&FMHN

policy 1.410 Management of Transgender Patients provides guidance in relation to this.

1! Section 38T Offence of serious transgender vilification
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(1) A person must not, by a public act, incite hatred towards, serious contempt
for, or severe ridicule of, a person on ground that the person is a transgender person, or a group
of persons on the ground that the members of the group are transgender persons, by mean

which include:

(a) threatening physical harm towards, or towards any property of, the

person or group of persons, or

(b) inciting others to threaten physical harm towards, or towards any

property of, the person or group of persons.
Maximum penalty:

In the case of an individual - 10 penalty units or imprisonment for 6 months, or

both.
In the case of a corporation — 100 penalty units

(2) A person is not to be prosecuted for an offence under this section unless the

Attorney General has consented to the prosecution.
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162 Section 127 Contraventions of particular provisions, orders or directions

A contravention by an inmate, whether by act or omission, of any of the following is declared to

be a correctional centre offence for the purposes of Division 6 of Part 2 of the Act:
(a) a provision of the Act,
(b) an order or direction made under a provision of the Act,

(c) a provision of this Regulation specified in Schedule 2.
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163 John (Darcy) Dugan, Vivienne Roche, and lan Tucker, "The Prison Discipline Regime
Review," [Online], Accessed: 29 September 2016. Available from:
https://assets.justice.vic.gov.au/corrections/resources/12ea58ea-5372-46c3-95e8-

fb21707baa05/prisondisciplineregimereview.pdf

%% James J. Gobert and Neil P. Cohen, Rights of Prisoners, ed. 1 (Colorado:

Shepard's/McGraw-Hill,inc., 1981), p. 310.
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165 J Scott Harr and Karen M.Hess, Constitutional Law and the Criminal Justice System, 2

ed. (California: Thomson Learning Academic Resource Center, 2002), pp. 324-325.

166 John Boston, David C. Fathi, and Elizabeth Alexander, "Farmer V. Brennan: Defining
Deliberate Indifference under the Eighth Amendment,” [Online], Accessed: 29 September 2016.
Available from:
https://vpn.chula.ac.th/+CSCO+1p756767633A2F2F757276616261797661722E626574++/HOL/-
CSCO-3h--

Page?handle=hein.journals/stlpl14&div=11&start page=83&collection=journals&set as cursor=1&

men_tab=srchresults

1" Congress, "Prison Rape Elimination Act of 2003," [Online], Accessed: 29 September

2016. Available from: https://www.gpo.gov/fdsys/pkg/PLAW-108publ79/pdf/PLAW-108publ79.pdf

' Department of Justice, "Prea Compliance Measure," [Online], Accessed: 29 September

2016. Available from:
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Transgender Legal Issue," [Online], Accessed: 29 September 2016. Available from:
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0 Title 115.42 Use of screening information.

(0) In deciding whether to assign a transgender or intersex inmate to a facility for male or
female inmates, and in making other housing and programming assignments, the agency shall
consider on a case-by-case basis whether a placement would ensure the inmate’s health and

safety, and whether the placement would present management or security problems.
" Title 115.42 Use of screening information.

(g) The agency shall not place lesbian, gay, bisexual, transgender, or intersex inmates in
dedicated facilities, units, or wings solely on the basis of such identification or status, unless such
placement is in a dedicated facility, unit, or wing established in connection with a consent

decree, legal settlement, or legal judgment for the purpose of protecting such inmates.
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"2 Jen Higgins and Kari Hong, "Special Information for Lesbian, Gay, Bisexual, and
Transgender Prisoners," [Onlinel], Accessed: 30 September 2016. Available from:
http://heinonline.org/HOL/Page?handle=hein.journals/jllwman12&collection=journals&id=817&sta
rtid=&endid=840 Page.804.

' Title 115.42 Use of screening information.

(d) Placement and programming assigcnments for each transgender or intersex inmate
shall be reassessed at least twice each year to review any threats to safety experienced by the

inmate.



128

1. N9V

WNIFIUYRAITBUTIANITITR UMl T lngAnTIu s U anALUUSN I

wenfiseneuagInlansadiudumaiidalasunisenuinuendesnangfestanuaug

Y L [

FERoltaNTnTee sauIInan U U Nlanyus ud i mTellauANF 19Ty

1% '
v A A ]

2175 [ a o aa [ ! Y
NN3INFDIUNDNVUINUANWULLUUFIUAINTOUYIIAN

RERR TR L EERREILITIE

[y

wanAiufesdeauduazdunisanaudesion sanAIunIwnAn g inTuiudfes

e

N

nsiseudnlideaniuieviinungnsenTnsuiRrerfesdanunse sy daydan

hO)

nsrudungluiseudt a.A.2003 doudunisaziiinnesyssuygyvesaniguiluiiug 8 39
91dmaliiouIuAnANUSURALA

2. ANSAUR

v

UINIFIUVRAITBUTANTTAMUATLIMTNNToUTIEADuAITNAB AN A D ITI

Y

pd)}

U v o al

weAnTsulsauumManaluSansAuia " ewinmsAuigRelanliveuriesgsssuysy

Y

I3 a 1 vy o = a a1 v T o & ‘:4 ]
@']"ULﬂUﬂqﬁagLllfmﬂ@NWQQ%QIULiaﬂaWﬁajuuﬂﬂalﬂ Mqﬂlllllﬁ'g']llf\nl,ﬂuvﬁ@Lﬁfl@'JUIWG]@'uJ

Y

] o o

WUINNLINIFIUTDTOUTIANTTLUE0INTAUFIEADITINTNG AnssuTEL UL LNARBIVNY

kY

" Title 115.42 Use of screening information.

(f) Transgender and intersex inmates shall be given the opportunity to shower separately

from other inmates.

1> American Civil Liberties Union and National Center For Lesbian Rights, "Know Your
Rights:Laws, Courts Decisions, and Advocacy Tips to Protect Transgender Prisoners," [Online],
Accessed: 30 September 2016. Available from: https://www.aclu.org/files/assets/121414-aclu-
prea-kyrs-1_copy.pdf

16 John Clarke, "Transgender Inmate Wins Suit against Maryland Prison Officials," [Online],
Accessed: 30 September 2016. Available from: http://www.reuters.com/article/usa-maryland-

transgender-idUSLIN11U32K20150925
""" Title 115.15 Limits to cross-gender viewing and searches.

(f) The agency shall train security staff in how to conduct cross-gender pat-down
searches, and searches of transgender and intersex inmates, in a professional and respectful

manner, and in the least intrusive manner possible, consistent with security needs.
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18 Title 115.15 Limits to cross-gender viewing and searches.

(a) The facility shall not conduct cross-gender strip searches or cross-gender visual body
cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances

or when performed by medical practitioners.

" American Civil Liberties Union and National Center For Lesbian Rights, "Know Your
Rights:Laws, Courts Decisions, and Advocacy Tips to Protect Transgender Prisoners." [Onlinel, p.

12.

'8 Denver Sheriff Department, "Transgender and Gender-Variant Inmates," [Online],

Accessed: 30 September 2016. Available from: http://static.nicic.gov/Library/026337.pdf
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81 Jen Higgins and Kari Hong, "Special Information for Lesbian, Gay, Bisexual, and

Transgender Prisoners." [Onlinel, p. 812.

182 King County, "Transgender Inmates," [Online], Accessed: 30 September 2016.
Available from: https://www.aclu.org/files/images/asset_upload file70 27801.pdf

18 American Civil Liberties Union and National Center For Lesbian Rights, "Know Your
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8" Title 115.41 Screening for risk of victimization and abusiveness.
(b) Intake screening shall ordinarily take place within 72 hours of arrival at the facility.
1% Title 115.41 Screening for risk of victimization and abusiveness.

(d) The intake screening shall consider, at a minimum, the following criteria to assess

inmates for risk of sexual victimization.
18 Title 115.52 Exhaustion of administrative remedies.

(b) (1) The agency shall not impose a time limit on when an inmate may submit a

grievance regarding an allegation of sexual abuse.
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%0 American Civil Liberties Union and National Center For Lesbian Rights, "Know Your

Rights:Laws, Courts Decisions, and Advocacy Tips to Protect Transgender Prisoners." [Online], p. 4.
! Title 115.78 Disciplinary sanctions for inmates.

(a) Inmates shall be subject to disciplinary sanctions pursuant to a formal disciplinary
process following an administrative finding that the inmate engaged in inmate-on-inmate sexual

abuse or following a criminal finding of guilt for inmate-on-inmate sexual abuse.
192 Title 115.78 Disciplinary sanctions for inmates.

(b) Sanctions shall be commensurate with the nature and circumstances of the abuse
committed, the inmate’s disciplinary history, and the sanctions imposed for comparable offenses

by other inmates with similar histories.

193 American Civil Liberties Union, "Know Your Rights: In Prison - Disciplinary Sanctions and
Punishment," [Online], Accessed: 30 September 2016. Available from:

https://www.aclu.org/know-your-rights/prison-disciplinary-sanctions-and-punishment
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1% Title 115.78 Disciplinary sanctions for inmates.

(g) An agency may, in its discretion, prohibit all sexual activity between inmates and may
discipline inmates for such activity. An agency may not, however, deem such activity to

constitute sexual abuse if it determines that the activity is not coerced.
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