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KEYWORDS:
NATCHARIYA CHOMNGAM: WTO and Public Moral: A Case Study of EU's
Prohibition of Importation and Marketing of Seal Products. ADVISOR: PROF.
SAKDA THANITCUL, Ph.D., 227 pp.

This thesis aimed to study the interpretation of WTO regarding the
protection of public morals according to general exception under Article 20 (a) of
GATT Agreement. Generally, when the dispute under the Article 20 is arisen, WTO
often interprets the sub-paragraph of Article 20 flexibly and, moreover, interprets the
chapeau in stricto sensu. These interpretations are considered as a standard in

balancing between trade and protection of other social values of States.

However, nowadays, the exception under Article 20 (a) regarding to the
protection of public morals has been adjudicated by WTO only two cases. The latest
case is EC-Seal Products concerning the dispute derived from EU Seal Regime’s
measures prescribed by European Union. These measures cause, unavoidably, trade
restriction on importation of seal products. European Union reasons this restrictive
measures that it necessarily intends to protect the public morals since the seal
hunting, based on its nature, is cruelty and inhumane. As demonstrated above, it is
interesting to observe the WTO’s interpretation on public morals under Article 20 (a)

claimed by European Union.

Based on this study, it found that the panel and appellate body in this case
decided that EU-Seal Regime’s measures are consistent with the exceptional
provision Article 20 (a), however, they do not fall into the scope of the chapeau of
such Article. The decision reiterates the precedence of the interpretation of Article 20
of WTO in which it interprets the sub-paragraph of Article 20 (a) flexibly and
interprets the chapeau in stricto sensu. These interpretations are commonly used as
a standard of WTO to balance between the free trade under WTO and social values

of Member States, especially, in the sense of public morals.
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! Jeremy C. Marwell, “Trade and Morality: The WTO Public Morals Exception after
Gambling,” New York International Law Review 81, (2006): 815-816.

® Cuban Liberty and Democratic Solidarity (Libertad) Act (Helms-Burton Act). Section 2 (9):
‘The United State has shown a deep commitment, and considers it a moral obligation, to promote
and protect human right and fundamental freedom as express in the Charter of the United Nations

and in the Universal Declaration of Human Rights.’
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¥ Douglas A. Irwin, “The GATT in Historical Perspective,” AEA Papers and Proceedings,

(1995): 323-324.
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* Chad P. Bown, Self-Enforcing Trade: Developing Countries and WTO Dispute Settlement

(Brookings Institution Press, 2009): 10-21.
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" Benn Steil, The Battle of Bretton Woods: John May Nard Keynes, Harry Dexter White, and

the Making of a New World Order (Oxfordshire: Princeton University Press, 2013): p. 13.
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" General Agreement on Tariffs and Trade 1947, Preamble: “..Recognizing that their
relations in the field of trade and economic endeavour should be conducted with a view to raising
standards of living, ensuring full employment and a large and steadily growing volume of real
income and effective demand, developing the full use of the resources of the world and expanding
the production and exchange of goods. Being desirous of contributing to these objectives by entering
into reciprocal and mutually advantageous arrangements directed to the substantial reduction of
tariffs and other barriers to trade and to the elimination of discriminatory treatment in international

commerce,...”
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* Marrakesh Agreement Establishing the World Trade Organization Article 16 (1): “1. Except
as otherwise provided under this Agreement or the Multilateral Trade Agreements, the WTO shall be
guided by the decisions, procedures and customary practices followed by the contracting parties to
GATT 1947 and the bodies established in the framework of GATT 1947.”

21 o & a v a a _avy ' a g 4
Unudin nauana, asAn1sn1sAlan (WTO) luuSunvesasugianlinsuwau tdu 1, fuiasan 1

(njnnavuAs: Tseiuiuiagwansalumine dy, 2553), wi 352.
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# Regine Adele Ngono Fouda, “Protectionism and Free Trade: A Country’s Glory or Doom?,”

International Journal of Trade, Economics and Finance 3, 5 (October 2012): 351.

“ oy @i (Adam Smith) utiniasugmansunafenuauddsiionglutasseined a.a 1723 f
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* GATT 1994, Article 1 (1): “With respect to customs duties and charges of any kind imposed
on or in connection with importation or exportation or imposed on the international transfer of
payments for imports or exports, and with respect to the method of levying such duties and charges,
and with respect to all rules and formalities in connection with importation and exportation, and
with respect to all matters referred to in paragraphs 2 and 4 of Article IIl,* any advantage, favour,
privilege or immunity granted by any contracting party to any product originating in or destined for
any other country shall be accorded immediately and unconditionally to the like product originating
in or destined for the territories of all other contracting parties.”

° Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade

Organization, 3 ed. (united Kingdom: Cambridge University Press, 2013), pp 318-319.
* Appellate Body Report, Canada - Autos
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Organization, 3 ed. (united Kingdom: Cambridge University Press, 2013)., p 371.
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Organization, 3 ed. (united Kingdom: Cambridge University Press, 2013), p 374.
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“ GATT Panel Reports, Spain — Unroasted Cofee, para. 4.6-4.9.
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“ Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade

Organization, 3 ed. (united Kingdom: Cambridge University Press, 2013), pp 376-377.

“ Ibid., pp 385-386.

® GATT 1994, Article 3 (2): “The products of the territory of any contracting party imported
into the territory of any other contracting party shall not be subject, directly or indirectly, to internal
taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like

domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other
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internal charges to imported or domestic products in a manner contrary to the principles set forth in
paragraph 1.”

“ GATT 1994 Article 3 (1): “The contracting parties recognize that internal taxes and other
internal charges, and laws, regulations and requirements affecting the internal sale, offering for sale,
purchase, transportation, distribution or use of products, and internal quantitative regulations
requiring the mixture, processing or use of products in specified amounts or proportions, should not
be applied to imported or domestic products so as to afford protection to domestic production.”

® GATT Panel Report, Italian Agricultural Machinery, para 11.

46 GATT Panel, US - Section 337, para 5.10.

47 Appellate Body Report, Korea — Alcoholic Beverages, para 120.
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48 Peter Van den Bossche and Werner Zdouc, The law and policy of the World Trade

Organization 3 ed., p.390.
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*! GATT Panel Report, US Tax on Automobiles, para 5.8.

> Peter Van den Bossche and Werner Zdouc, The law and policy of the World Trade

Organization 3 ed., p.394.
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*> GATT Panel, US - Section 337, para 5.11.

% Peter Van den Bossche and Werner Zdouc, The law and policy of the World Trade

Organization 3 ed., p.394.

*" Panel Report, Us — Gasoline.
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viengndniily, $sassd susnsiug uas awysal A3Useds, ussandns. GhefududiAn awan:
1A59115 WTO Watch (SUNSELamanIsn1saan), 2552), 1t 79-80
> GATT 1994, Article 11, General Elimination of Quantitative Restrictions:

“ 1. No prohibitions or restrictions other than duties, taxes or other charges, whether made
effective through quotas, import or export licences or other measures, shall be instituted or
maintained by any contracting party on the importation of any product of the territory of any other
contracting party or on the exportation or sale for export of any product destined for the territory of
any other contracting party.

2. The provisions of paragraph 1 of this Article shall not extend to the following:

(a) Export prohibitions or restrictions temporarily applied to prevent or relieve
critical shortages of foodstuffs or other products essential to the exporting contracting party;

(b) Import and export prohibitions or restrictions necessary to the application of
standards or regulations for the classification, grading or marketing of commodities in
international trade;

(c) Import restrictions on any agricultural or fisheries product, imported in any
form,* necessary to the enforcement of governmental measures which operate:

(i) to restrict the quantities of the like domestic product permitted to be
marketed or produced, or, if there is no substantial domestic production of the like
product, of a domestic product for which the imported product can be directly
substituted; or

(i) to remove a temporary surplus of the like domestic product, or, if there
is no substantial domestic production of the like product, of a domestic product

for which the imported product can be directly substituted, by making the surplus
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available to certain groups of domestic consumers free of charge or at prices below
the current market level; or

(i) to restrict the quantities permitted to be produced of any animal
product the production of which is directly dependent, wholly or mainly, on the
imported commodity, if the domestic production of that commodity is relatively
negligible.

Any contracting party applying restrictions on the importation of any product pursuant to
sub-paragraph (c) of this paragraph shall give public notice of the total quantity or value of the
product permitted to be imported during a specified future period and of any change in such
quantity or value. Moreover, any restrictions applied under (i) above shall not be such as will reduce
the total of imports relative to the total of domestic production, as compared with the proportion
which might reasonably be expected to rule between the two in the absence of restrictions. In
determining this proportion, the contracting party shall pay due regard to the proportion prevailing
during a previous representative period and to any special factors* which may have affected or may
be affecting the trade in the product concerned.”

Robert Housman and Durwood Zaelke, “Trade, Environment and Sustainable

Development: A Primer,” Hastings International and Comparative Law Review 535, (1992): 542.

6la o « £ . Y Y | a A v o ] = ]
37198 AT, WTO ﬂUﬂ’]'ﬂ‘UﬁJ’]ﬁiﬂ’]iﬁJ’]&JLG\EJ’.JL'WE]ﬂuﬂ'ﬁmm’iwa’mﬁwmaﬂaﬂ : ANWINTIEU

ansgousninuid1e wasndndaeiainiainUsemelng”, dReansumdudie, (25642), wi 19.
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“ Part 4 of GATT 1994, Article 27: Commitments: “1. The developed contracting parties
shall to the fullest extent possible _ that is, except when compelling reasons, which may include
legal reasons, make it impossible _ give effect to the following provisions: (a) accord high priority to
the reduction and elimination of barriers to products currently or potentially of particular export
interest to less-developed contracting parties, including customs duties and other restrictions which

differentiate unreasonably between such products in their primary and in their processed forms;..”
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° International Convention for the Abolition of Import and Export Prohibitions and
Restrictions., Article 4: “The following classes of prohibitions and restrictions are not prohibited by

the present Convention, on condition, however, that they are not applied in such a manner as to
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constitute a means of arbitrary discrimination between foreign countries where the same conditions

prevail, or a disguised restriction on international trade:
1. Prohibitions or restrictions relating to public security.
2. Prohibitions or restrictions imposed on moral or humanitarian grounds.

3. Prohibitions or restrictions regarding traffic in arms, ammunition and implements of war,

or, in exceptional circumstances, all other military supplies.

4. Prohibitions or restrictions imposed for the protection of public health or for the

protection of animals or plants against disease, insects and harmful parasites.

5. Export prohibitions or restrictions issued for the protection of national treasures of

artistic, historic or archaeological value.

6. Prohibitions or restrictions applicable to gold, silver, coins, currency notes, banknotes or

securities.

7. Prohibitions or restrictions designed to extend to foreign products the regime
established within the country in respect of the production of, trade in, and transport and

consumption of native products of the same kind.

8. Prohibitions or restrictions applied to products which, as regards production or trade, are
or may in future be subject within the country to State monopoly or to monopolies exercised under

State control.

o a a v a a _avy ' a g 4
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" GATT 1994, Article 20 General Exception: “Subject to the requirement that such measures
are not applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be construed to prevent the adoption or

enforcement by any contracting party of measures:
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(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or health;

() relating to the importations or exportations of gold or silver;

(d) necessary to secure compliance with laws or regulations which are not inconsistent
with the provisions of this Agreement, including those relating to customs enforcement, the
enforcement of monopolies operated under paragraph 4 of Article Il and Article XVII, the protection
of patents, trademarks and copyrights, and the prevention of deceptive practices;

(e) relating to the products of prison labour;

(f) imposed for the protection of national treasures of artistic, historic or archaeological
value;

(g) relating to the conservation of exhaustible natural resources if such measures are
made effective in conjunction with restrictions on domestic production or consumption;

(h) undertaken in pursuance of obligations under any intergovernmental commodity
agreement which conforms to criteria submitted to the contracting parties and not disapproved by
them or which is itself so submitted and not so disapproved;

(i) involving restrictions on exports of domestic materials necessary to ensure essential
quantities of such materials to a domestic processing industry during periods when the domestic
price of such materials is held below the world price as part of a governmental stabilization plan;
Provided that such restrictions shall not operate to increase the exports of or the protection afforded
to such domestic industry, and shall not depart from the provisions of this Agreement relating to
non-discrimination;

(j) essential to the acquisition or distribution of products in general or local short supply;
Provided that any such measures shall be consistent with the principle that all contracting parties
are entitled to an equitable share of the international supply of such products, and that any such
measures, which are inconsistent with the other provisions of the Agreement shall be discontinued
as soon as the conditions giving rise to them have ceased to exist. The contracting parties shall

review the need for this sub-paragraph not later than 30 June 1960.
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% DSU, Article 3 (2): “The dispute settlement system of the WTO is a central element in
providing security and predictability to the multilateral trading system. The Members recognize that it
serves to preserve the rights and obligations of Members under the covered agreements, and to
clarify the existing provisions of those agreements in accordance with customary rules of

interpretation of public international law...”
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— Restrictions on the Import of Sugar @A EEC — Restrictions on

Imports of Desserts Apple — Complaint by Chile” wazaf Canada —

* James Cameron and Kevin Gray, “Principle of International Law in The WTO Dispute

Settlement Body,” International and Comparative Law Quarterly Vol. 50 (April 2001), pp. 254

* Panel Report, Japan — Tax on Alcohol Beverages, para 7.6

Appellate Boy Report, Japan — Tax on Alcohol Beverages, para 10

* Panel Report, US - Restrictions on the Import of Sugar, para. 5.2
? Panel Report, European Economic Community — Restrictions on the Import of Dessert

Apple — Complaint by Chile, para. 12.2-12.8
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(Objective) wazyaUszasn (Purpose) vosausdynn lnedinsesdialunisldfiniulaun

fouA1 (Wording) USU (Context) 915uAUN (Preamble) AMAKNLIN (Annexs) AITUANAY

” Panel Report, Canada - Measure Affecting the Exports of Unprocessed Herring and
Salmon, para 4.3
** Sabastian Mantilla Blanco, The Interpretation of the WTO Agreement (December 2010),
pp. 98
** Vienna Convention on the Law of Treaties, Article 31 General Rule of Interpretation:
“1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:
(@) Any agreement relating to the treaty which was made between all the parties in
connection with the conclusion of the treaty;
(b) Any instrument which was made by one or more parties in connexion with the
conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(a) Any subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions;
(b) Any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;
(c) Any relevant rules of international law applicable in the relations between the
parties.
4. A special meaning shall be given to a term if it is established that the parties so

intended.”
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NANNITAAINTDYNLIUITADIAAIIULABLATIATA (Stricto Sensu) wdnauddy113e

° Vienna Convention on the Law of Treaties, Article 32 Supplementary Means of
Interpretation: “Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the
meaning resulting from the application of article 31, or to determine the meaning when the
interpretation according to article 31 :

(a) Leaves the meaning ambiguous or obscure; or

(b) Leads to a result which is manifestly absurd or unreasonable.”



64

¥ % ]

Y o a - ! P Y] a o A v o )
PoNUALANIZLTes (Lex Specialis) gouilnaldvsAumiloauddyymiedanivuninly
(Lex Generali) Tulsaatfeiu wazndnausdyyratundgsuiinaldveruimiloausdyan

o = = ) @ v 97
QUU LLifﬂ,u L999LAEINY LUUAU

dausunuamslunisfianutesniuiluniglauinst 20 vesanuanas
¢ a vaa A o~ =
WARA UBNAINNNTRAINALITIBUALATDBIUNITRAINAILLINTT 31 Lag IR 32 VDS
audINFIIBUUTIIAIENYMINEAUS Ty ILAY TunaulunIsAAIINNINTT 20 YB9AIY
fu v a I3 & = & 1 &

ANBILARATIADILENNITNATLTY 2 TuRDU 1HBI1NNINTT 20 U Usznausay tilew 2
du A9 Ui (Chapeau) Wazdoungesimuuasivazidsaiazioularesninsnisalasy
n1senuiuluyssinneingg lagasAnsanssalluad US - Gasoline MfinuakwInauay

JunaUlUN1ITRATUILEZAAUNIATY 20 VBIAUANAILNNAT

sumaud 1 vnesmsidudssiduinvluaiurfiaisanin Wusinsnisd
Wrdeulumuumanizvesins 20 vl Tnedesmiiein desnfugely
11991 20 AldmATdnwaruanasiy W sududie (Necessary to) Tude
gou (10) () waz (7) Wieadesfu (Relating to) Tudedes @) @) waz 3)
Aeiudu (Involving) Tudedes (lo) uazsnduse (Essential to) ludedes
(19) FanslddAuandnefulundazsumanitzdy wandiiiudn sedu

N o

AanudraesulsutgluwsasUssiruluunanyidedfguansiaiuly

UABUYN 2 119NN NITUILINTNITING UL URIUUNANIEYDIUIRST 20
LAY 399 TUI Wwsnisenagnisduldedaennaesiuieulaly

o El |98
ynimsely

7 siue 491308, “GATT fAunsiuasAauanden”, 5-6.
”* Appellate Body Report, US - Standards for Reformulated and Conventional Gasoline,
pp.22: “Having concluded, in the preceding section, that the baseline establishment rules of the

Gasoline Rule fall within the terms of Article XX (g), we come to the question of whether those rules
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also meet the requirements of the chapeau of Article XX. In order that the justifying protection of
Article XX may be extended to it, the measure at issue must not only come under one or another of
the particular exceptions- paragraphs (a) to (j) - listed under Article XX; it must also satisfy the
requirements imposed by the opening clauses of Article XX. The analysis is, in other words, two-
tiered: first, provisional justification by reason of characterization of the measure under XX (g);
second, further appraisal of the same measure under the introductory clauses of Article XX.”
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" China - Measures Affecting Trading Rights and Distribution Services for Certain

Publications and Audiovisual Entertainment Products
o European Commuities — Measures Prohibiting the Importation and Marketing of Seal
Products
"% General Agreement on Trade in Services: GATS %38 AUANAIUNAZ Ao AIUANGIINNIL
nsfuinisniglfesdnisnisilan SaduuniydgAhnenginausinsdaadnisdiuing Tnevusnsdaneld
ATIRNAILNAATBIAUTENaU 4 drudedu ldun 1. undudRludertunmsfiudnig 2. nMenwnveIwnad
samﬂgw%ﬁyfyﬂssﬁu%gmm%ﬁLﬁaa%aa 3. SﬁaQﬂﬁmawwﬁﬂﬁﬂﬁumswﬁar;“«mﬁu wag 4. NATPINITATINUA
i3S nsegadudiuty
% GATS 1994, Article 14 General Exceptions: “Subject to the requirement that such
measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where like conditions prevail, or a disguised restriction on trade in
services, nothing in this Agreement shall be construed to prevent the adoption or enforcement by
any Member of measures:
(a) necessary to protect public morals or to maintain public order;
(b) necessary to protect human, animal or plant life or health;
(c) necessary to secure compliance with laws or regulations which are not inconsistent
with the provisions of this Agreement including those relating to:

(i) the prevention of deceptive and fraudulent practices or to deal with the effects
of a default on services contracts;

(ii) the protection of the privacy of individuals in relation to the processing and
dissemination of personal data and the protection of confidentiality of individual records
and accounts;

(iii) safety;

(d) inconsistent with Article XVII, provided that the difference in treatment is aimed at

ensuring the equitable or effective6 imposition or collection of direct taxes in respect of services or

service suppliers of other Members;
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(e) inconsistent with Article II, provided that the difference in treatment is the result of
an agreement on the avoidance of double taxation or provisions on the avoidance of double
taxation in any other international agreement or arrangement by which the Member is bound.”

"% United States — Measures Affecting the Cross-Border Supply of Gambling and Betting

Service

1 Appellate Body Report, China - Measures Affecting Trading Rights and Distribution

Services for Certain Publications and Audiovisual Entertainment Products
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" Elanor A. Mangin, “Market Access n China - Publications and Audiovisual Materials: A

Moral Victory with A Silver Lining,” Berkeley Technology Law Journal Vol. 25 (2010): 296.

1 Appellate Body Report, Brazil — Measures Affecting Imports of Retreaded Tyres
1 Tyler M. Smith, “Much Needed Reform in the Realm of Public Morals: A Proposed
Addition to the GATT Article XX (a) “Public Moral” Framework, Resulting from China — Audiovisual,”

Cardozo Journal of International Law & Competitive Law Vol. 19 (2011): 757.
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" Susana Mendonca, “The European Union and the World Trade Organization,” Eact Sheets

on the European Union — 2017, (December, 2016): 3.

H TFEU, preamble: “..DESIRING to contribute, by means of a common commercial policy,

to the progressive abolition of restrictions on international trade, ...”

He Ibid., Article 34: “Quantitative restrictions on imports and all measures having equivalent
effect shall be prohibited between Member States.”
e Ibid., Article 35: “Quantitative restrictions on exports, and all measures having equivalent

effect, shall be prohibited between Member States.”
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Damien Gerard, Cases and materials on European Union law, 4 ed. (St. Paul, MN: West Academic

Publishing, 2015), pp. 399.
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0 EEC Treaty, Article 30: “Quantitative restrictions on imports and all measures having
equivalent effect shall, without prejudice to the following provisions, be prohibited between
Member States.”

"*! Regina v Henn and Darby, ECJ, pp. 3798-3799.

% Regina v Henn and Darby, ECJ, pp. 3800.

¥ ERC Treaty, Article 177: “The Court of Justice shall have jurisdiction to give preliminary
rulings concerning:

(a) the interpretation of this Treaty;,

(b) the validity and interpretation of acts of the institutions of the Community;

(c) the interpretation of the statutes of bodies established by an act of the Council,
where those statutes so provide.

Where such a question is raised before any court or tribunal of a Member State, that
court or tribunal may, if it considers that a decision on the question is necessary to enable it to give

judgment, request the Court of Justice to give a ruling thereon.
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Where any such question is raised in a case pending before a court or tribunal of a Member
State, against whose decisions there is no judicial remedy under national law, that court or tribunal
shall bring the matter before the Court of Justice.”

1 Regina v Henn and Darby, ECJ, pp. 3800.

" EEC Treaty, Article 36: “The provisions of Articles 30 to 34 shall not preclude prohibitions
or restrictions on imports, exports or goods in transit justified on grounds of public morality, public
policy or public security; the protection of health and life of humans, animals or plants; the
protection of national treasures possessing artistic historic or archaeological value; or the protection
of industrial and commercial property. Such prohibitions or restrictions shall not, however, constitute

a means of arbitrary discrimination or a disguised restriction on trade between Member States.”



87

NsNA1sNUsEAUAas TSN URATRIUTE Y TUAUNIAT 36 Tuaf

Aoufimagfsssuglsvazinnisiiansanlulszauil  drednagliuans
AULILRBAIA (Written Observations) 11 AMSAANNNIAT 36 BE1LATIASA ALADITNT

Waauliladn nsesnundayefAnuins 42 e Customs Consolidation Act 1876 aguu

o

#uguvesulevesggnesugegelnlag Lavvise vanidelloiuasdalauveIAasTTUUR

o«

a

« . = 136 A Y v = P
G(Jax‘iﬂ’izﬁm"dﬂuwaﬂZ‘NaWﬂ‘Vi’iaa‘mﬁ]’l’i NAN13IAD f\]wa\‘mmiLLﬂmimﬁummimag%aﬂ

¥ ] ' '
= a1 =)

wugmvesuleuieigigneduiuegetniau uazvse nanideiesuazdnlauvefasITudus

Ya3Uszu neunavazulidl uinsnisiidanienisiiuasnAdednuuIngl 36 Y89 EEC

Trea’cy137

a a

Tuvazansvorandnslauansmuiiui mdrduiiniuuivesayisssy
& o ! Y 4 Vo P 1 ! [y

glsUiduiinggdnauddn 1ns1 36 eslasunisinueginasensn laen1seenuingnig
Sudnrouns) 30 vad EEC Treaty 1 szvilansediefinnudnluieviliingUssasaiign
Toyel®lInnunnng 36 ussana ngludiuvedmdn ‘AasssudufvesUssnnyy’ auuInsl 36
] LY =3 ! o w ! M v = [ 1 Y
W ansveandnsiudt mdsnanldlagnszylilusnesauveseudnyauagliinglasunis
f9nsananaIagfsssuglsvuneumeuiu Nzl ans19e1udNIILIN VB ULUATDS
Aasssudunveuszasureudeiiazilunislidmionulaefvesigies (Self-Defining) lny
=) v oa 4 2 a a [ d' 14 ! Ly
Aasssuduiveslservuazdenludanuidainaunsavasundaslanuusas Sguasiian
U gj ¥ =) v A = 1 dl o YV @ 1
AuLAY AasTrudunvesyseuvulslimunsNsgnimualiiuninsguseninaUseme

Imaaugizﬁ (Absolute International Star1dard)138

TudruveinnuznssuiSni1sglsy (Commission) Uu LAAIAIIULIALIT 1A

36 ey nlisgan@nanunsamvuauinsn smuididudiainsgaudndulaninsguiu

1 Regina v Henn and Darby, ECJ, pp. 3801
o Regina v Henn and Darby, ECJ, pp. 3802
e Regina v Henn and Darby, ECJ, pp. 3804-3805.



88

a aa

la Y oo ! [ LY = 139 1 < a ay v
PAuAAnadudmidnyaraunvseswnns - egelsna AnensIuisnsglsuilauans
< ! A v a 7 v N o !
ANALse U AAsTTHUATRIUTENITY MUNINT 36 TuarRealianvaziuls
Tudssiiusesfasssususivastszysu magisssuglsulaidadedn “lums

v Lusewesspesisndulaviorvunfasssusufivesussmuuvesnu museiues

[
Y

auAuazluguuuildmunlilneasssusuivosuszamuaslusziu’ " lngavhowd
maldlidineuin Ussloausnauuns 36 sunanfedosniunsimdidanisindide
asnseguUugIuesasTISuATes sty minemlidn Tunemgul Ssaudn
pasaeonAsMImENgringlunsuiddediidnuararunvioouransanis

A A P a S v 141
aundndulanunngvunaneluvesmutiuile

ANSNANTUNIDNANYULVBIUIATNITANUNINGT 36 TUAR

Uszloafl 2 ¥99119157 36 LANNUADIANYALZUBININTNNT LALWINUINTAIT
5 1 Y a = a wa ] = o v < 1
WuneliAnnsiendjuiRnudnnals viiensddaninisilaeuouwis Nazldaiuisagn
N150011e3 1ULIRINISNAARRDINULINTT 36 SUILYITAUINTAITHY TARUNSNNITHAL

[

PANNTARILLINTT 30 V83 EEC Treaty waziiolunisazidlin EEC Treaty Tuiign

o avy v < ! a 2 & < ' o

Juaslupdlauansanuiiuderagfsssuglsvludszinul Inauiuidi f
Anduvssaagfsssuelsuluafnouqlauwanaldiviuin A1 awrsafiarsanld wie
“Justified” TumaumrsneveLIng 36 Hu ul1eauladn $udu v58 “Necessary” fany

o & Y a A= v 9 o o o ¥ a a ! o & '
lnmiﬂ']iauLUUGU@WW'TV]SL‘UW@QQG\@QI@JI%@quiﬂqﬁﬁnﬂ@ﬂqiuqLGU’]V]LﬂUﬂ’JqV’TJ']N‘r\]’]L‘Uu@EJ']Q

1 Regina v Henn and Darby, ECJ, pp. 3807.
1o Regina v Henn and Darby, ECJ, pp. 3813, para 15.
o Regina v Henn and Darby, ECJ, pp. 3813, para 17.



89

w934 wazazsondunnsnisimunzanlunisios i lifingUssasdvasunnsnisussquasn

¥
Y

29 91 U1MINISINTANINAITANU 919LUA LN LAI1@DAARDINULING 36 1NN

€

Foguszasdvesnasniaduluiieussmnisuimsauressgiieaintu wu 1Wuuinsnisi
ilsssausataruldnguunenelulddiedu JWudu wendeainit nslifiegues
wmsn1sasneliAnnszuddminsuiionauuniuld uenand avdeauandliiindy lud

4:4' = o § Yo I3 Y a 1142
quiﬂqﬁaiﬂfﬂ‘ﬁﬂﬁqﬂ'ﬁﬁﬁ/]'ﬂﬁﬁ']ﬁq‘t]ﬁ%a\'iﬂsﬂaﬂuqmﬁﬂ’]iUiﬁa‘Na‘lWﬁaﬂL‘Via@@g

(%
Y

& o < ! a Y a P LY a d'
Vall FUagind1 ANUNNNETLTIIZUeIATT 36 Ap SgaNNTnaunTaNay
Asligamsrdanisidnle wmnumsnisdanandeanudnduiieliinguszasiesuingnis

1%

a I [~ = a wva 1 [ a v [ a o v Y )
Uiiqmaiﬂw%mmlmLiJumiLaaﬂUQUMiszigauﬂﬁnﬂm’aaﬂu yananid 3naglasneen
ﬁmau%aﬂmaqaﬁiiu@ﬁﬂiuﬂa 8/74 Procureur du Roi v Benoit & Gustave Dassonville
) =] 1 [ I @ a 5 1 Y a =l a wa o U I3
FIAALAUN mﬂmmmiauLUu‘UisLmuwwmuuﬂﬂ‘wmmmiLaaﬂUgummmmmaﬁlmLm f
LidrdesfinnsaninuinsnisdenanduluuinsnsimuizauduagriiinguszasAves

-~ 1143
NWGI?ﬂWS‘USiEjNﬁ‘VﬁE’JVLlI

TuvaugRians1veandn iy mnunsNISINNSIINUENI AR
ledndunnsnisieguuiuguvesfasssusduivesuseyvu Hauwdiunsn1sningiiag
nebAan1sdenUfUiRsen1sAseninesgan@nieiu nsdiananndlinisidenyjifing

o 144
ARGIK)

a b4

Tuduvaspnznssundnisglsutu laldanuiuin sesnisiudididudn

Feanunsafansanlaineguuiiuguvesfasssuduivesuszanvu waziluunsnisfignUeyda

1 Regina v Henn and Darby, ECJ, pp. 3802
e Regina v Henn and Darby, ECJ, pp. 3803
e Regina v Henn and Darby, ECJ, pp. 3805.



90

YUyl ingUussasAvenInn1susTane lgu1nsn1snaennaasiuuIng 36 n1nn
WnsNIsAInaNneiinnsdenUfuinudnelanienisdndanianisalagiauwls 5o
windluiesnisoulaianunsaaziiliiingUszasdussanalalaendlaidunisdndanisen

a 145
aeluanninglsunauiuly

AagRsssuglsulafiansaniauszinuiinazeSureianinfivewnns) 36 11

1031 36 Mgneanuuuuiiiedesiuiiliuinsnisdndanianismnaenndesiulsylennsn

v sa o

Y8301951 36 WU TingUssasanviumvseilowvulyaniads uwazgnldlulunieiay

va I a Y o A

AolminnisidenUfURsedumsuilunaniinnsgaun¥ndu v3eLiiofeIn1sANATEIEUA

a1

A a &'y 'd 2 a a va 1 Y a
ﬂ']EJiu‘U@QWUL@ﬂ LN@W"U']iﬂJ']iJ']W?ﬂ’]i@UL‘UUUiZLWUW‘WWWIUV’]W ﬂqalﬂjuaﬂj"l lelllﬂ']iﬁ"lﬁ\‘]

[y [

ulldnwaranunviseawasangnngrungluansiyernndns n1siunsdnd1@e1a9e
v 1 o v o 146 gavy v a PR
ALduaNINnIINgranauunilgneluansveiandns - Adldaunsagniansanladn

= a =~ v v v a v a4 v a °
L‘LJummmiVIQﬂa’e]ﬂu’lLWEﬂMﬂ’M&JQNﬂ‘J@WN@@&JLLﬂaummEﬂuUizL‘Vlﬂ NIDABINTITINILNN

v a = a wa I a ¥ a o v aa I o a o o 147
SL‘ViLﬂﬂﬂqiLaaﬂUQUmﬁgﬁﬁqﬂau@qsﬁUWLﬂEJ'JﬂlW]lILLMaﬂﬂ']Lu@ﬂuagﬁaﬂu

(%
¥ v

1 NUINTAITINNU NI FUAIUY

AatuLds madalidineululssinud
a11150MTUN N0 UUNUFIUYDIAATTTUSUATDIUTEUIYY UAEVMINUINTNITAING

anUnyalATuieinguszasAiitefasssudunvesusemvu nstarulduinsnismunang e

Lianunsanebifnnisidenujimausnelavsenisdndanienisalaswouselsls wndlad

1 Regina v Henn and Darby, ECJ, pp. 3808.

% Suaeldnd et Senuuandisszninanisiududnddsuiidnuazaunvioswians fu
nguanefidaduldnisluanswerandng iiesseninsUszmaluansivenandng windsdananiiled
“mqﬂszaqﬁl,ﬁaﬂﬁé”n,t,é’a nstddsnaeiviniinAusuiameg It unsE S dydRnaninsea
%519910413n5 (1309: Regina v Henn and Darby, ECJ, pp. 3814, para 19)

o Regina v Henn and Darby, ECJ,, pp. 3815, para 21



91

UszihuiinmvsedeninasotaugniesnungnuieveIn1smauisiaiediussninedy

~ 148
gunun

2.7.2.2.af Dynamic Medien Vertriebs V. Avides Media

a

AR Dynamic Medien Vertriebs V. Avises Media tJuaf@eafininiusyning
a o £ a = a o = . . . . . 149 = d'
UTYNEYVRLEBINU 2 UT¥N AB Dynamic Medien Vertriebs LLay Avises Media — @utu®s

IMNTBNAATIUARTIN Avides Media talsenaufanisinviedousennn nkazidganiunig

= &

TUswald aumdigonisduinasidnlussuudeviodaansatindvasnulad auaigady

=

Uszthudinmiu laud nsauddu vieisendt evdiwe (Anime) Tugunuureddin wie
leny lagdudrmanandgniidiainansiverandnsundueesuil Ml neunagiinng

Y

P11 Feas5uTuY Auaaanadlariun1siansanlasau AN LN USLLANNTIVD4
dangw (British Baoard of Filmm Classification: BBFC) uazgnanbitudedununzaudmsu

yAranionenwd 15 Yuld wasdumlagnindiedn Susulaanisieniyuniieny 15 Tauly

& 150
bNUU

[

Dynamic Medien US¥vAWU3704 Avides Media latpfvugaadaninly

Y

.wosuil (Regional Court Germany) lagenedn nguaneiieafiunsfuasesyiend (Protection

5=t v A

of Young Person) ¥astyasuiuu wmudlninisvigauniglisuilddidosuiinim (Image
Storage Media) n8sliinmunisiiasanvesdmiiwesull waglifinisinnsiirdinegsvy

v v v 151 Yo a ' a v o
Tagtannunieasudey  taglud a.d. 2004 ealadndudn N15UN8FUAITUTIAN WY

sanantutasienguueAuATesRied saudsneliAnn1snsein@anen1un1suUatunig

e Regina v Henn and Darby, ECJ, p. 3815, para 22

e Dynamic Medien Vertriebs v. Avides Media, ECJ, para 2
10 Dynamic Medien Vertriebs v. Avides Media, ECJ, para 12
e Dynamic Medien Vertriebs v. Avides Media, ECJ, para 13



92

'
v Y a

v . L. 152 Yo o v & ' Vo )
N13A1 (Anti-Competitive Conduct) ~ Inaaalaiiadsivisduaituauniiaglasunisdn
% 3 Q‘I d‘ ¥ d153 gj Q’lj LY [ . .
3zAUlPYRIANTIALITDIBNERTNT  viall ANAYNTIUIIMIN (Higher Regional Court) 994

AVYN o o ¥ a o 154
LD INU IQSUEJuﬂqmﬂau@Qﬂaqfl

wonand mawesuidldfinsandaUsuduludofinm wazldudladr Foru
punguinsfuasesiilengtesiuaenndosiunguuisvesanainglsy Ao EC Treaty'™
(Treaty Establishing the European Coomunity: TEC) 416151 28 (1AuA® 11951 30) 1399713
\ndeuTilaelaiuesdudn (Free Movement of Good) wag Directive 2000/31"° w3alil ana

A= oY & o P v a a 157
wosuidalddeszinumauiavelimagfsssuglsuiiansan

Uszinuonudsmawesuiivelimasfisssuglsuinnsanossiuiuiioy 3
Usziiu Tneussiiudidgduneniunisinnuisesdasssudus Aensidawesuilveslieng

gAsTINglIURITUII NYUINELNeITUNITANATEI1IvaNaTUTUN dBnAdaIiulIng

2 Dynamic Medien Vertriebs v. Avides Media, ECJ., para 13-14
1 Roger J. Goebel, Eleanor M. Fox, George A. Bermann, Jeffery Atik, Frank Emmert and

Damien Gerard, Cases and Materials on European Union Law, 4 (St. Paul, MN: West Academic

Publishing, 2015), p. 400

e Ibid., para 14

" \fiufle EEC Treaty w38 Treaty of Rome ogalsfinnu wile Treaty of Maastricht I§radsannm
815U (The European Union) Fulud a.e. 1992 ausdyandananaddsumsutlosasiUdoudodiu EC Treaty
Tufian

" Directive 2000/21 DuunlygRvesannmeglsy T@aﬁﬁ’mqﬂizmﬁlﬁa%’mmwmmmas[,uaumw
glsulidnszvaunsiminzan lnglfdnisussfufenisindeuiilaoiaivesuinisniadeyaundsay
(Information Society Services) s¥ine3gaudin agalsiny untygAidesndiu maimssfianisdam
%w’%msma%’aaﬂaLLfié’aﬂ:uf\]wmi"gam%ﬂﬁuﬁ?mﬂummmiﬁ wu WleUftRnanleuiesdy lnsanizluieanis
AuATRNloYoglLaLANATOIAUN LA UTLNA 1UTAY: Dynamic Medien Vertriebs v. Avides Media, ECJ,
para 3-7

! Dynamic Medien Vertriebs v. Avides Media, ECJ, para 14



93

28 w99 EC Treaty w5ald wagmnluuiu nnsimuaananazlasunisiaisunindy

a 1158
1INTAITANNINTT 30 (UUIRTT 36) Va9 EC Treaty TERIRY

Tumsiarsadodu maiui ngszileunian1sfvanasvessgaundn

L dun1sinve kg R st eneeaunas s eMidululdsasnan1sanigluanain

a |

glsU ngszisudananilazgniiansaninduuasnisidnanssnuilminiieuduiunisdnda

Y

v 159 g.}l -dsl = v -y 1 1 v v d‘
NATAININNINST 28 U9 EC Treaty ~ 7198 fauginuinsnisaenaniaglailanesnsi

AIUANNIIANSENINNSgaNdn Nladelunisiinnsanvesmanfenansgnunanisiiniely

160 1 U a Y1 14 v
E‘Wm'WWEﬂTU E]EJNIiﬁW]ZJ ll'W]iﬂ']iﬂaﬂiiﬁﬂﬂgﬂ‘v\l"ﬂ’]iﬂﬂiﬂﬁWﬁ@(ﬂﬂa@\‘]ﬂ‘U EC Treaty inn

[ o o

IiTngUsvasAiionalsyleviveassuvudddnuanuddgviioninnisinisunives

a v ' 161
dUAIDYNLET

ANANAITAUNIT UINTNISVDALEDTURTLAMINNITVIEFD NN WAL ALIHIUN

TUswild WAFDNINLAZLFLIRINE1I9ADINIUNITINTLAUIAEDIANSVRWEDSUT LaIAUAD

oy

) ! v ) Y] 1 v = 1162 = & 1 val o
WNﬂa’]’gl‘ﬂglﬂgﬂ‘r\]ﬂigﬂuuqua'ﬁ’ucljﬁgLV]?TWUV]'WQ‘VW@VL@J FIATALAUIN ﬂqimmaﬁﬁhﬁmﬂqi‘r\]@

(% '
XY [ Y

seAUTRIAUA LY YlinsueduAa1NanddnunfianueInaunwasdan lga18111n N

Y

a I

a 163 A 2 a A= & Aa
ﬁ‘LlﬂWﬂWEJIULFJ@ilIULEN UINTNSMUUUTLLAUNNINVD U DTUUINUUUIRTNAITNUNANTENU

S A Y o w % 164 = o q v
AAsNAuAUNISINNANIAITAIMINALRLETUNINSY 28 Y89 EC Treaty FavinloA

1nsnisveaesuilliaenndesiuuntaygfnns 28

158Dynamic Medien Vertriebs v. Avides Media, ECJ, para 15
e Dynamic Medien Vertriebs v. Avides Media, ECJ, para 26
190 Dynamic Medien Vertriebs v. Avides Media, ECJ, para 27
ol Dynamic Medien Vertriebs v. Avides Media, ECJ, para 27
102 Dynamic Medien Vertriebs v. Avides Media, ECJ, para 33
103 Dynamic Medien Vertriebs v. Avides Media, ECJ, para 34
1o Dynamic Medien Vertriebs v. Avides Media, ECJ, para 35



94

Tudruvean1simnuLazrfiatsanvesmanaysyiiudaly Aenisiansunia

ANUADAAADIRINLINGT 30 TuiSe9fasTsudURvaIUTETULY @1unsaasuielananaluil

A1SNRISUIDIAASTTUDUAVRIUTZUIVUAINNIAGY 30

WINT1 30 v89 EC Treaty du iinegluuingn 28 ves EEC Treaty uazdl

A Y

ansedfgufelIiuAe Uy iRl gauiinaiu1snoonuInInIsMINnsadIinn1suLgn
d990n W30N1THILLALYRIEUALA MNTINIRINITRINEIRTULIRINITNREULTIUEIUTRY

a v A o/ ) o o 165
ARSI TUDUAVDIUTEV VU ‘HIEJU'WElﬁg NIDANMUNUAITVDITY

Iy [ a =3 1 d‘ I~ <
igmaam'}%ﬁmﬁmmammzﬂﬁmamieﬂﬁﬂmum 115A15NUUUTELAU

13 (% ¢ v

AN miuansafiatsanladn gnesniuuLieAuATeEed Feingussasdninanidaiiy

q

WoulpwofasssusuvesUszansusazuleuesgiadugulunisiiansanauuings 30 ve9

166 { o . . @
EC Treaty  haizfisguraiwesuiivag Dynamic Medien 131 ngUszasAveeinsnis

Y |3 A

o A v o s & 1Y) 9 7 %
vuduluinequasesfieniuazidunisuseiuitgieniasaunsanasiauinueawsludiuy
AnusURateUdLfuazinvrnsddieuls eingusrasAlunisduasesyananguiiite

q

'3

o = o £ o 2 . 167
\Wunsusziuernuansndnaasanuduuyue (Human Dignity)

Y EC Treaty Article 30: “The provisions of Articles 28 and 29 shall not preclude prohibitions
or restrictions on imports, exports or goods in transit justified on grounds of public morality, public
policy or public security; the protection of health and life of humans, animals or plants; the
protection of national treasures possessing artistic, historic or archaeological value; or the protection
of industrial and commercial property. Such prohibitions or restrictions shall not, however, constitute

a means of arbitrary discrimination or a disguised restriction on trade between Member States.”

106 Dynamic Medien Vertriebs v. Avides Media, ECJ., para 36
ot Ibid., para 37



95

¥ a

dl' a Y o a 1% [ 1 a s
Wemagfsssuglsulavinnisfiansan aaldenaydmyyiinmednsinn (UN

Convention on the Rights of the Child: CRC) 11951 17 (€) Faadosmsliiganunsold

]
a a1

ax = « v v a Y a o ] | 168
'Jﬁﬂ'ﬁ‘V]Lﬁll']%ﬂllLW@ﬂllﬂﬁaﬂLﬁﬂﬂqﬂ%agaﬁiaa ﬂai%Lﬂﬂau@]ﬁ"lﬁJm@ﬂﬁqﬂJLﬁua%%aﬂlﬁﬂ

(% 1%
=

wazngUnsinnuanitunugiuvesannmglsy (Charter of Fundamental Rights of the

. ) vast a a =3 Yo 1% A o I
European Union) 119151 24 @adiyejaned@nsuasantumslasuaiufuasesiazauaninduy

[
va v

U 1 169 U gj lﬂl a = v wa
G]’e]ﬂ’ﬁiJL‘fJ‘lJ@Q‘U@ﬂLﬁﬂ TAgnsenunN UEUNYINADIUBIAIAUU ﬁLW@@ﬁU’]EJﬂQUVIUinQJJGm']Eﬂu

° ) 1Y) < 170
ﬂr]ﬁiUﬂrﬁﬂﬁJﬂiaﬂL@ﬂ

1%
&

A1aNTUILAZLINTY W1nsn1sdululssinuiinivveseesuddiuy gn

a a ) ]

sanuuuLiioduAsenAnIINtoyansediineliiindunsesealafnuiusgveninedis

v 171 ! v o w Y = [J 1 % a J ¥
YPLIU IﬂEJﬁ'mLﬁ‘U'ﬂ NW@?H’W@HL%UﬂWiQWﬂ@WNﬂ?iﬂ’]“ﬂ\iﬂ’]%ﬂ@ﬁﬂﬂiiﬁmqsﬁﬂLﬁ@@iﬂﬂi@ﬂ

108 CRC, Article 17 (e): “States Parties recognize the important function performed by the
mass media and shall ensure that the child has access to information and material from a diversity
of national and international sources, especially those aimed at the promotion of his or her social,
spiritual and moral well-being and physical and mental health. To this end, States Parties shall: ...

(e) Encourage the development of appropriate guidelines for the protection of the child
from information and material injurious to his or her well-being, bearing in mind the provisions of
articles 13 and 18.”

' Charter of Fundamental Rights of the European Union: Article 24:

“1. Children shall have the right to such protection and care as is necessary for their well-
being. They may express their views freely. Such views shall be taken into consideration on matters
which concern them in accordance with their age and maturity.

2. In all actions relating to children, whether taken by public authorities or private
institutions, the child’s best interests must be a primary consideration. 18.12.2000 Official Journal of
the European Communities C 364/13 EN

3. Every child shall have the right to maintain on a regular basis a personal relationship and
direct contact with both his or her parents, unless that is contrary to his or her interests.”

1o Roger J. Goebel, Eleanor M. Fox, George A. Bermann, Jeffery Atik, Frank Emmert and
Damien Gerard, Cases and Materials on Furopean Union Law, 4 (St. Paul, MN: West Academic
Publishing, 2015), p. 400

171 Dynamic Medien Vertriebs v. Avides Media, ECJ, para 43




96

a

avdveaaniu azfsdenndosaziiunuifnfldsiniuszninedsaudn neluszauvesnis

AuATEILAZIIBaZIBuANEINUNSANATEIMATT LB INAATIUNIT LUIRNEBINIANATEY

[
[y

wintu anvazuananiulUluudassslaetusgiuiiugiuvesunemainusssuuas fasssy

[

= o a ] ¥ o { 9w aa 172
BIIPANNVNLLARS g@@ﬁﬁ]i%“ﬁ‘uﬂLﬁ@I%QﬁSWUQWWN%BUL“UG]”U@QG]‘U

(%
Y

el Aalaldugndn BaudSganTnazaInIsanInuAIEAUNISANATOY

[ 1

wauszlevtanlananisnvewmuls uigafidannanagiesgnldedvaenadeiungving

73 o & = v

1 ] a A v v ¢
sUa\iaﬁﬂleEﬂ'ﬁﬂ PNUU ﬂﬂLLlI'J'IlﬂG]ﬁﬂqﬁsUaﬂLEJ@?ZJU?]%L{jUﬂJ;]WﬂJWEJﬂ'IEJGLULW@ﬂﬂJﬂ'ﬁaQE\JLEJ'TJ

1 [ ! =3 v LY [ g Y & [ s 1
LLG]%J’]G]iﬂ’]ﬁ@flﬂﬁ’]’Jﬂ"ﬂgﬁ]ENQﬂUﬂﬂUI“ﬂuﬁﬂHm%‘VliViLUulﬂGHiJ’?JG]Q‘UiBﬁ\‘iﬂE)EJ'NL'MiﬂSalILLaz

I a ' o o ¢« & 174
Lidundianudulu (Necessary) lunsussaingussasdiy

ANSNANTUIDIANPULVIIUIATAITAIUNINGT 30 TuAh

[

Tudsginull mamiudl nguaneiienisduasediiengteetuliliinunie

v v A = Ao M v v v v & dy [ ] £
ﬂ@ﬂi?ﬂﬂ?iﬂ?ﬂ@ﬂ’]‘wLLEWLﬁENVlE’NVLlIVLﬂN']Uﬂ’]'i‘\]ﬂ@‘U@USLUVJﬂEULL“U‘U N9U WNLUUNITUILN

v Y

wazveFumena Al lngiutemsdadmineiinisinsesenineg@eiuguielag

Y

@ 1 [

duAan Neaayinle Linaannnsaill

Y IV I3 = ' Y = A
@umuﬁl(ﬂlﬂ'ﬂ L@ﬂﬁi@LﬂqqﬂjuzﬂglmﬁqﬂqﬁﬂL‘?J']ﬂﬂa@ﬂ'lw

[V
Y v A a

wazldganssidunaiale el mafiansanin wnsnisveaeesuduuliifunitanusiduly

9

o § Vo ¢ A v v ¢ ) 175
maiinguszasdiiiefunsesdiorivesigussana

&

281315Anu Aalirnuiul wnsnisnsluveassnidunisrukazvudie

&3

I
&Y

donnuazidesiiueesuiiieingusrasdluni1sAuasosdien Ity agAealingeuiu sy

wpsn1snansadifalduasdnsaasadulusseziaauvnauna vl mndin1sufias

1 Dynamic Medien Vertriebs v. Avides Media, ECJ, para 44
i Dynamic Medien Vertriebs v. Avides Media, ECJ, para 45
e Dynamic Medien Vertriebs v. Avides Media, ECJ, para 46
e Dynamic Medien Vertriebs v. Avides Media, ECJ, para 48



9T

6 & v A

a d’{ o U a a L ! ¥ dg{ gj 9)17 g
LNATY mmmauﬂgLaﬁmmma%mmmmsagﬂaﬂmuﬂaﬂu%umalm N9l Lﬂuwuﬂmmaﬂma

~ & v a < X 177
Aelufazduanzlvuulataziansantulssiiumaiiio

2.7.2.3.A7 Commission V. Poland

Tud .. 2001 avamglsdldoen Directive 2001/18"" Tnefiinguszasd

caa (%

BANATOINIGUN MBI YBILazAIndousoanIun1Talnn 1 sdaLUaiugnI sy

(Genetically Modified Organisms: GMOs) Tudaindauiiniu Lagdua1ninisdaiuag

[y

WugnIsuveiiduusznauninsanudasiugnssulagniidmiglusaianigluvesanam

]

glsU uenanil Directive  §allingusvasAiiavilrundyafngdiuisaanisanulas

Ly [ ! o a [ [y =% o v a v 179
W‘Llﬁqﬂﬁillﬂﬂﬂaq'ﬂu3§ﬁﬂﬂsﬂﬂsﬂaﬂaﬂﬂqv\lfﬂﬁﬂLUU@U“UQ@UL@U?ﬂU@ﬂ@?U

(%
Y

& ) = 180 . . Y] VW a | ~ o
viall TuenSununi 56 w4 Directive bana1391 Sgaudnlaienanaging

L% v v o v I

9119 M3TAUINNITINAINVIFUANTNITRALUaITUENITULA Wnduddanalasy

'
1 A

auauaziluluniu Directive { Faumsnisileariu (Safeguard) vessgasvlansaiiiodu

e Dynamic Medien Vertriebs v. Avides Media, ECJ, para 52
v Dynamic Medien Vertriebs v. Avides Media, ECJ. para 51

'"® Directive 2001/18/EC of the European Parliament and of the Council of 12 March
2001 on the Deliberate Release into the Environment of Genetically Modified Organisms and

Repealing Council Directive 90/220/EEC

e Commission v Poland, ECJ, 2001, para 2.

190 Directive 2001/18, Recital 56: “When a product containing a GMO, as or in products, is
placed on the market, and where such a product has been properly authorised under this Directive,
a Member State may not prohibit, restrict or impede the placing on the market of GMOs, as or in
products, which comply with the requirements of this Directive. A safeguard procedure should be

provided in case of risk to human health or the environment.”
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1o Commission v Poland, ECJ, 2001, para 15-16.
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2 Regulation (EC) No. 1007/2009 of the European Parliament and of the Council of 16

September 2009 on Trade in Seal Products, para. 1.
21

° Ibid., para. 4.
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2 Regulation (EC) No 1007/2009, Article 3 Conditions for placing on the market:

“1. The placing on the market of seal products shall be allowed only where the seal
products result from hunts traditionally conducted by Inuit and other indigenous communities and
contribute to their subsistence. These conditions shall apply at the time or point of import for
imported products.

2. By way of derogation from paragraph 1:
(a) the import of seal products shall also be allowed where it is of an occasional
nature and consists exclusively of goods for the personal use of travellers or their families.
The nature and quantity of such goods shall not be such as to indicate that they are being

imported for commercial reasons;
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FoUsfudi (EU) No 737/2010 w3a Commission Regulation (EU) No.
737/2010 of 10 August 2010 laying down detailed rules for the implementation of
Regulation (EC) No 1007/2009 of the European Parliament and of the Council on

. & ¥ o o o« = ° a Y o o oa
trade in seal products Lﬂumaumwgﬂaaﬂu’nwafmLLazmmmwazLasmimamﬂw
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(EC) No 1007/2009 veaiganiglsuuasanzauniglsy visil duiilesnindetsdudl (EQ) No

(b) the placing on the market of seal products shall also be allowed where the seal
products result from by-products of hunting that is regulated by national law and conducted
for the sole purpose of the sustainable management of marine resources. Such placing on the
market shall be allowed only on a non-profit basis. The nature and quantity of the seal
products shall not be such as to indicate that they are being placed on the market for
commercial reasons. The application of this paragraph shall not undermine the achievement

of the objective of this Regulation. ...”



122

1007/2009 lafinsialeulvvesniseygynliiinisiidinagiednmiiendndouiannuuiul

IS o

Tupaavasavamglsulaly 3 nsd FadiaudnluszyeulaluseaziBoaveniseynyn

9 ' A @ o o a wag v = ) 9 a 218
Aanan ivetlunisuseiutansuualmiulunusuuiaiediuuesgaundn

219 L Y o & a
U571 3 UBIVBUNAURUUU LUUﬂW?U‘EJ']EJWJ']SJIUT]‘EJ@%L@‘EJ@I‘YJ@Qﬂ']iEJ‘LéQJ}']G]

(% L3

19n159119081000 @A U9 N LU e MINEEAAUgFINaIITUNEAR SUNINA1TAND

o a a b=} dy IS v dy v a Py
ﬂiS‘VI’]IG]EJ%’]'J@UBG]W?@?N?ITJ‘WUL@J@Q Imammmaﬂa‘uuulmwuLﬁaulsusummiauﬁgm g

q q

17
Y A IS )

52Y71 NARAUNINLUIUIILADINIIINNNTABIN T8I BUBANS DYuBUNULT BNl

Uszingl (Tradition) myawsninlugusunselukaugiiniavesnuunneu lagagdesddiula

1%

! = o o ! 13 1 4 v a = 1
drunilaveswuniignandusgraties anld gnuilaavisegnriunszuiunisuyssunielu

Y

YUYUYDIYIIDYDANITDYUBUNULLDINNUTEUAALUTUNAVDINUY WAL FAYINENITAILLIUILY

9 9

szdpadunisanitonsiseainluguvy

#® Commission Regulation (EU) No. 737/2010 of 10 August 2010 laying down detailed rules for
the implementation of Regulation (EC) No 1007/2009 of the European Parliament and of the Council
on trade in seal products, para. 2

*"” Regulation (EU) No 737/2010, Article 3:

“1. Seal products resulting from hunts by Inuit or other indigenous communities may only
be placed on the market where it can be established that they originate from seal hunts which
satisfy all of the following conditions:

(a) seal hunts conducted by Inuit or other indigenous communities which have a
tradition of seal hunting in the community and in the geographical region;
(b) seal hunts the products of which are at least partly used, consumed or processed
within the communities according to their traditions;
(c) seal hunts which contribute to the subsistence of the community.
2. At the time of the placing on the market, the seal product shall be accompanied by the

attesting document referred to in Article 7(1).”
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% (EU) No 737/2010, Article 5:

“1. Seal products resulting from marine resources management may only be placed on
the market where it can be established that they originate from seal hunts which satisfy all of the
following conditions:

(a) seal hunts conducted under a national or regional natural resources management
plan which uses scientific population models of marine resources and applies the ecosystem-
based approach;

(b) seal hunts which does not exceed the total allowable catch quota established in
accordance with the plan referred to in point (a);

() seal hunts the by-products of which are placed on the market in a non-systematic
way on a non-profit basis.

2. At the time of the placing on the market, the seal product shall be accompanied by
the attesting document referred to in Article 7(1).”
“t Regulation (EU) No 737/2010, Article 4: “Seal products for the personal use of travellers or
their families may only be imported where one of the following requirements is fulfilled:
1. The seal products are either worn by the travellers, or carried or contained in their
personal luggage;
2. The seal products are contained in the personal property of a natural person

transferring his normal place of residence from a third country to the Union;
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3. The seal products are acquired on site in a third country by travellers and imported by
those travellers at a later date, provided that, upon arrival in the Union territory, those travellers
present to the customs authorities of the Member State concerned the following documents:

(a) a written notification of import,
(b) a document giving evidence that the products were acquired in the third country
concerned.
For the purposes of point 3, the written notification and the document shall be endorsed
by the customs authorities and returned to the travellers. On import, the notification and document
shall be presented to the customs authorities together with the customs declaration for the

products concerned.”
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20 Appellate Body Report, European Communities — Trade Description of Sadines
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2 Panel Report, EC — Seal Products, para. 7.386-7.389.

*" Declaration of the European Parliament on Banning Seal Products in the European Union:
“...having regard to Rule 116 of its Rules of Procedure,...

D. whereas a team of international veterinarians concluded that 42% of the slaughtered
seals they examined may have been skinned whilst still conscious,...”

™ panel Report, EC - Seal Products, para. 7.391.
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i Parliamentary Assembly, Recommendation 1776 (2006):

“..8. The Assembly is aware that the international controversy surrounding seal hunting is
first and foremost a political debate, bringing different and sometimes conflicting values, objectives
and attitudes into play, and that it is a matter about which public opinion is particularly sensitive.

9. The Assembly notes that during the last decades, the cruelty of seal hunting has been
documented by videos from several authoritative TV channels as well as by personal observations of
many members of national/European parliaments, scientists, celebrities and GOSs. Such cruelty
generated a public morality debate in Europe...”

“® panel Report, EC - Seal Products, para. 7.392-7.393.
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2 European Commission, Assessment of the Potential Impact of a Ban of Products Derived
from Seal Species (2008)
2 European Commission on Proposal for a Regulation of the European Parliament and of

«

the Council Concerning Trade in Seal Products: “...For several years, many members of the public
have been concerned about the animal welfare aspects of the killing and skinning of seals and about
trade occurring in products possibly derived from seals that have been killed and skinned with
avoidable pain, distress and other forms of suffering, which seals, as sentient mammals, are capable
of experiencing. Those concerns have therefore been expressed by members of the public out of
ethical reasons. The Commission received during the last years a massive number of letters and
petitions on the issue expressing citizens’ deep indignation and repulsion regarding the trade in seal

products in such conditions....

... The Treaty establishing the European Community does not provide for a specific legal
basis allowing the Community to legislate in the field of ethics as such. However, where the Treaty
empowers the Community to legislate in certain areas and that the specific conditions of those legal
bases are met, the mere circumstance that the Community legislature relies on ethical

considerations does not prevent it from adopting legislative measures. ...”
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- Appellate Body Report, Brazil — Retreaded Tyres, para. 156: “In order to determine
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' Panel Report, EC - Seal Products, para. 7.634.

** panel Report, EC - Seal Products, para. 7.633.
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" panel Report, EC - Seal Products, para. 7.498.
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326 Panel Report, EC - Seal Products, para. 7.646
T GATT 1994, Article 11Article XI General Elimination of Quantitative Restrictions:

“1. No prohibitions or restrictions other than duties, taxes or other charges, whether made
effective through quotas, import or export licences or other measures, shall be instituted or
maintained by any contracting party on the importation of any product of the territory of any other
contracting party or on the exportation or sale for export of any product destined for the territory of
any other contracting party.]

2. The provisions of paragraph 1 of this Article shall not extend to the following:

(a) Export prohibitions or restrictions temporarily applied to prevent or relieve
critical shortages of foodstuffs or other products essential to the exporting contracting party;

(b) Import and export prohibitions or restrictions necessary to the application of
standards or regulations for the classification, grading or marketing of commodities in
international trade;

(c) Import restrictions on any agricultural or fisheries product, imported in any
form,* necessary to the enforcement of governmental measures which operate:

(i) to restrict the quantities of the like domestic product permitted to be
marketed or produced, or, if there is no substantial domestic production of the like
product, of a domestic product for which the imported product can be directly
substituted; or

(i) to remove a temporary surplus of the like domestic product, or, if there
is no substantial domestic production of the like product, of a domestic product
for which the imported product can be directly s

(iii) to restrict the quantities permitted to be produced of any animal
product the production of which is directly dependent, wholly or mainly, on the
imported commodity, if the domestic production of that commodity is relatively
negligible.

Any contracting party applying restrictions on the importation of any product pursuant to
sub-paragraph (c) of this paragraph shall give public notice of the total quantity or value of the
product permitted to be imported during a specified future period and of any change in such
quantity or value. Moreover, any restrictions applied under (i) above shall not be such as will reduce
the total of imports relative to the total of domestic production, as compared with the proportion

which might reasonably be expected to rule between the two in the absence of restrictions. In
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determining this proportion, the contracting party shall pay due regard to the proportion prevailing
during a previous representative period and to any special factors* which may have affected or may
be affecting the trade in the product concermned.”

 panel Report, EC - Seal Products, para. 7.644-7.647.

* panel Report, EC - Seal Products, para. 7.648.

* panel Report, EC - Seal Products, para. 7.649.
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” Pierre-Marie Dupuy, “The Place and Role of Unilateralism in Contemporary International

Law,” European Journal of International Law Vol. 1, No. 1 (2000): 26.

* Appellate Body Report, US -Shrimp, para. 180.
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- Tracy P. Varghese, “The WTO’s Shrimp-Turtle Decisions: The Extraterritorial Enforcement
of U.S. Environmental Policy Via Unilateral Trade Embargoes”, The Environmental Lawyer Vol.8, No.2
(2002), 449-450.

* panel Report, US -Shrimp, para. 5.88.
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*® Cedric Ryngaert and Marieke Koekkoek, “Extraterritorial Regulation of Natural Resources:
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and Approaches, Jan Wouters, Axel Marx, Dylan Geraets and Bregt Natens, (United Kingdom: Edward
Elgar Publishing Limited, 2015), pp. 245-271.
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* Steve Charnovitz, “The Law of Environmental “PPMs” in the WTO: Debunking the Myth
of Illegality,” The Yale Journal of International Law Vol. 27 No. 59 (2002), 64-65.

%1 Sanford E Gaines, “Process and Production Methods: How to Produce Sound Policy for
Environmental PPM-Based Trade Measures?,” Columbia Journal of Environmental Law Vol. 27, No, 2

(2002), 397.

2 sanford E Gaines, “Process and Production Methods: How to Produce Sound Policy for
Environmental PPM-Based Trade Measures?,” Columbia Journal of Environmental Law Vol. 27, No, 2

(2002), 424.
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*> Unitted State — Import of Certain Automotive Spring Assemblies, GATT B.L.S.D.
.- United State - Restrictions on Imports of Tuna
*® United States — Measures Concerning the Importation, Marketing and Sale of Tuna and

Tuna Products

- Panel Report, US - Tuna |, para. 5.27
o Appellate Body Report, US — Tuna II, para. 5.24
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* Steve Charnovitz, “The Law of Environmental “PPMs” in the WTO: Debunking the Myth
of Illegality,” The Yale Journal of International Law Vol. 27 No. 59 (2002), 95

- Appellate Body, US —Shrimp, para. 141
™ Ibid., pp. 97
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o DSU, Article 21.3 “At a DSB meeting held within 30 days11 after the date of adoption of
the panel or Appellate Body report, the Member concerned shall inform the DSB of its intentions in
respect of implementation of the recommendations and rulings of the DSB. If it is impracticable to
comply immediately with the recommendations and rulings, the Member concerned shall have a
reasonable period of time in which to do so. The reasonable period of time shall be:

(a) the period of time proposed by the Member concemed, provided that such period is
approved by the DSB; or, in the absence of such approval,

(b) a period of time mutually agreed by the parties to the dispute within 45 days after the

date of adoption of the recommendations and rulings; or, in the absence of such agreement,
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USuUsauAluannsnis EU Seal Regime lmeiinnseendetiadudl (EU) 2015/1775° 91n

v @

Sganglstuazamuzuunsglsy  FJaludededuatuiazuudlodedanuiiugiu (Basic

'
v a o

Regulation) w30 datsfufi (EQ) No 1007/2009 wazenidndevadudivihlving

v A

(Implementing Regulation) #5e UaUAUN (EU) No 737/2010

(c) a period of time determined through binding arbitration within 90 days after the date of
adoption of the recommendations and rulings.12 In such arbitration, a guideline for the arbitrator13
should be that the reasonable period of time to implement panel or Appellate Body
recommendations should not exceed 15 months from the date of adoption of a panel or Appellate
Body report. However, that time may be shorter or longer, depending upon the particular
circumstances.”

372 a a v Y a v a a Y
Usgans enyns, n1sseiutefivnnnisnsdvelnely WTO, 1 (ssiiuiuning1desssumans:

1A53N15 WTO Watch (Funseuaesdnisnisailan), 2550), i 10-11.

- Appellate Body Report, EC - Seal Products, para. 6.2.

o Regulation (EU) 2015/1775 of the European Parliament and of the Council of 6 October
2015 amending Regulation (EC) No 1007/2009 on Trade in Seal Products and Repealing Commission
Regulation (EU) No 737/2010
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*™ Regulation (EU) 2015/1775, para. 1
° Convention Concerning Indigenous and Tribal Peoples in Independent Countries
(Convention No. 169)
o Ibid., para. 2
e Ibid., para. 3
’ Ibid., para. 4
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% Regulation No. (EU) 2015/1775, Article 1 (1): “In Article 2, the following point is inserted:

‘da. “other indigenous communities” means communities in independent countries who are
regarded as indigenous on account of their descent from the populations which inhabited the
country, or a geographical region to which the country belongs, at the time of conquest or
colonization or the establishment of present State boundaries and who, irrespective of their legal
status, retain some or all of their own social, economic, cultural and political institutions;’.”

*"Ibid., Article 1 (2): “Article 3 is replaced by the following:
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‘Article 3 Conditions for placing on the market

1. The placing on the market of seal products shall be allowed only where the seal
products result from hunts conducted by Inuit or other indigenous communities, provided that all of
the following conditions are fulfilled:

(a) the hunt has traditionally been conducted by the community;

(b) the hunt is conducted for and contributes to the subsistence of the community,
including in order to provide food and income to support life and sustainable livelihood,
and is not conducted primarily for commercial reasons;

(c) the hunt is conducted in a manner which has due regard to animal welfare,
taking into consideration the way of life of the community and the subsistence purpose of
the hunt.

The conditions set out in the first subparagraph shall apply at the time or point of import
for imported seal products. ...”

* Ibid, Article 1 (2)

** Commission Implementing Regulation (EU) 2015/1850 of 13 October 2015 Laying Down
Detailed Rules for the Implementation of Regulation (EC) No. 1007/2009 of the European Parliament
and of the Council on Trade in Seal Products
4 Ibid., Article 1 Subject matter: “This Regulation lays down detailed rules for the placing on the
market of seal products and for the importing of seal products for the personal use of travellers or
their families pursuant to Article 3 of Regulation (EC) No 1007/2009.”

% Ibid., Article 2 Personal use of Travellers or their families:

“1. Seal products for the personal use of travellers or their families may only be imported
where any of the following requirements is fulfilled:

(a) the seal products are either worn by the travellers, or carried or contained in
their personal luggage;

(b) the seal products are contained in the personal property of a natural person
transferring his normal place of residence from a third country to the Union; (c) the seal

products are acquired on site in a third country by travellers and imported by those
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nsudsuInaeun (Department of Environment)  03AULANUNATOIFILOIYUILIN
(Government of Nunavat) TukAuIf1 waznsuUseuIvaInsuLaus (Greenland

Department of Fisheries, Hunting and Agriculture) Wl,‘f]umﬁﬂi‘w%ﬂﬁjmmﬁaaﬂﬂéjaw%a

e

[y Ly

anegn1elauing 3 vestedsAuiugiuatulua (Regulation (EU) 2015/1850) luses
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e
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[

aa a o 387 & v a ) a P . . o
UIRYBNUUU NYDUITUAULAUNIPZIUANLRYILUNUD (Northwest Territories) VBIIFUA

travellers at a later date, provided that, upon arrival in the Union territory, those travellers
present to the customs authorities of the Member State concerned the following
documents:
(i) a written notification of import;
(i) a supporting document giving evidence that the products were
acquired in the third country concerned.

2. For the purposes of paragraph 1(c), the written notification and the supporting document
shall be endorsed by the customs authorities and returned to the travellers. On import, the
notification and the supporting document shall be presented to the customs authorities together
with the customs declaration for the products concerned.”

* Commission Decision of 26.10.2015 Recognising the Department of Environment,
Government of Nunavat in Accordance with Article 3 of Implementing Regulation (EU) 2015/1850
Laying Down Detailed Rules for the Implementation of Regulation (EC) No 1007/2009 of the
European Parliament and of the Council on Trade in Seal Products

Commission Decision of 26.10.2015 Recognising the Greenland Department of Fisheries,
Hunting and Agriculture (APNN) in Accordance with Article 3 of Implementing Regulation (EU)
2015/1850 Laying Down Detailed Rules for the Implementation of Regulation (EC) No 1007/2009 of
the European Parliament and of the Council on Trade in Seal Products
*" Commission Decision (EU) 2017/265 of 14 February 2017 Including the Government of

Northwest Territories of Canada as a Recognised Body in the List Referred to in Article 3 of

Implementing Regulation (EU) 2015/1850 Laying Down Detailed Rules for the Implementation of
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