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# # 5886029634 : MAJOR LAWS
KEYWORDS: MENTAL DISORDER / MENTALLY ILL / CRIMINAL PROCEDURE / INCOMPETENT TO
STAND TRIAL
SITTHINON KEESUKPHAN: Legal measures for protecting alleged offenders or defendants
who are mentally ill. ADVISOR: ASST. PROF. CHACHAPON JAYAPHORN, Ph.D., 182 pp.

The objectives of this research are to study about problems of Thailand’s criminal
procedure in case of alleged offenders or defendants who are mentally ill as they appear in
Code of Criminal Procedure section 14 and Mental Health Act, B.E. 2551, and also searching for
the appropriate legal measures which can use to improve Thailand’s criminal procedure to be
more complete and making the alleged offenders or defendants get more justice in criminal

procedure.

According to studies, it has been found that Thailand’s criminal procedure in case of
alleged offenders or defendants who are mentally ill is ambiguous and unclear in many aspects.
Firstly, there are no provisions about the process of verifying an order to send the alleged
offenders or defendants to hospital for controlling and treatment and order to bring them back
into prosecution. Secondly, there are no time frames about controlling the alleged offenders or
defendants in the hospital. Finally, the right to counsel of the alleged offenders or defendants is
unclear. The lacks of clarity in these criminal procedures cause the alleged offenders or
defendants will not be protected in criminal procedures as they should be, and may cause

unfairness in the cases.

For these reasons, this research recommends to amend Code of Criminal Procedure
and Mental Health Act, B.E. 2551 by establishing provisions about the process of verifying an
order to send the alleged offenders or defendants to hospital, order to continue proceeding and
the order to bring them back into prosecution including the opportunity for the defendant to
dispute the accuracy of these orders, setting time frames about controlling the alleged offenders
or defendants in the hospital, and specifying that all of alleged offenders or defendants who are
mentally ill will be required to have a lawyer throughout the litigation process. These legal
measures will result in the alleged offenders or defendants who are mentally ill being properly

protected in the course of criminal proceedings.

Field of Study: Laws Student's Signature

Academic Year: 2016 Advisor's Signature
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UsgimAanigeiuinilimiaegalgiy 2 seUU Ao A1aTguIanaid
(The Federal Court) kagmauasy (The State Court) lngm1ageanvaIUsEINAaNIFowsn
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" nauga Fumls, sruungransvesavigeninm warnsfinsandaduailasgnyu Wisuisudumalue
[oaulail], 23 NYFAINIYU 2559. wia i http://freedom-thing.blogspot.com/2011/11/blog-post_24.html

2 a ¢ v & { 1Y o a a o
duUny i]iiJU’], ﬂ’]’]ﬂJELﬂaﬂ@mLﬁEJ’JﬂUﬂgWiJ’]EJﬂVﬁE@LNiﬂW (ﬂ?ﬂLV]WQJWW‘Uﬂi: WYUTY, 2553), %1un 183-184.
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Uszimman3geuisnlsnmdninasifeisumsdiduafionafugiomnuse
Faeiinasdalilu Title 18 of the United States Code @sagludiuil 3-3ouduaziinlny
UNT 313 118781504 Q’ﬂszﬁwmmﬁmﬁLﬁuiiﬂ%mmwm%ﬁamw%mmwéaﬂ (U.S. Code,
Title 18 Part Ill-Prisons and Prisoners, Chapter 313-Offenders with Mental Disease or
Defect) Ineflunmudniin giosmmsednasiitenmsinunimainaulsianansasedals
doxlsianmsliagniinnsanaddeluiiesanazfunsdniunszuiuiionsandlidusssy
LA LaeTAnaTsn

LuAAAAgIfuNTUssiuauansalunisduiuafvesdnasly
UszimAansseiuini (Competence to Stand Trial) lnandnegsdaauduasusniiled
A.A. 1960 TuAR Dusky v. United States’ \ilasnesgsssuynuisUszimaansgeiasniledl
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ag eI uastanslasuruuzdmangninglunisundesnuies nsusuiliuauaunse

Tunrsefiuafvesdnasaunaninannamualiluad Dusky v. United States dulsznou

Tumensuseliuanuaiunsasnaslusasnsnalul

4 1Y) o o a v a = = 1Y)
naunNa ﬁ]u‘ﬂ'ﬂi, IYUUNNNINYVBIENIZBLUINT LLa%ﬂ’]SWﬂ’]iﬂﬂmﬁﬁuﬂmﬂﬁ@ﬂﬂ!u Wisuieuiuemalne.

5 .
Dusky v. United States, 362 U.S. 402 (1960)

6 oo L aaa ) o 4 __ » oy oa
NANRRIWNIIINT duTRINNY, “T189UIBIT9 NamaﬂﬂmﬂsmﬂqmLmam’g’mwmmﬂlumimaqmma

Auasalunssiegafvestiedninny,” (nganw: anduiagnalsvuasuns, 2548), wi 15.
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gnnsinsavdninasfisinualiluad Dusky v. United States fanan?
Jeanunsaaguliin mmaansalumsdiuad vaned mmaansavesdiasiiazansnsa
WlawarUInwsiudiodunuigaiuvesnuluseninafiiansuinilaegeauinnauna
wazidrlanszurunistuneuvesnisaniiuag UTIUNUINTDIAULDILATYAARDUY
Tunszuaumsgisssu’
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91N13RAUNANIIINIEINATTATDIansgaLsNlatin1s Uyl il Title 18 of the United
States Code 11051 4241 — 4248 Farivualit Snasndentnmudsnisenabumsesvel
AafarsanannzmaInvessnasliliinlunanlag fuwdiduaiaudmaiffinine
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Aruaulnfiansananizndnvediasdue nladusnguarasuasieinduasd

a1nslsadavsedianuunnsem1ednaulidainsadilaguiuunas TunauveInTEUIUNIS

1 a

a & a & 1 Y I v | = | v9 o
frsanmiuufindaenulanseldaiuisalininusuiiolunisregadla nendsain

Y

NANTUNE i’hmaLﬁudﬁ'nasﬁmmﬁmJﬂa‘vnﬁm‘%wuhja'mwaﬂ%’uﬁmzmuﬂﬁmmﬂé{ﬁq

Alaadeiidnasludifguun3ainisnsznsisyfossy (Attorney General) wazls

7 A = 1Y B
LIDNLAEINY, U 17.

i Curt R. Bartol and Anne M. Bartol, Psychology and Law (Theory, Research, and Application) (Belmont :
Wadsworth, 2004), p. 54.

’ U.S.Code section 4241 (a) "At any time after the commencement of a prosecution for an offense
and prior to the sentencing of the defendant, or at any time after the commencement of probation or supervised
release and prior to the completion of the sentence, the defendant or the attorney for the Government may file
a motion for a hearing to determine the mental competency of the defendant .The court shall grant the motion,
or shall order such a hearing on its own motion, if there is reasonable cause to believe that the defendant may
presently be suffering from a mental disease or defect rendering him mentally incompetent to the extent that he

is unable to understand the nature and consequences of the proceedings against him or to assist properly in his

defense”.
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v v a & 12 = a 4 o o o v o ,
FulafiTanTuny 11ms1 4247 (d) - Federallunmsiansandietidiidnaey ienadsly

" U.5.Code section 4241 (d) “If, after the hearing, the court finds by a preponderance of the evidence
that the defendant is presently suffering from a mental disease or defect rendering him mentally incompetent to
the extent that he is unable to understand the nature and consequences of the proceedings against him or to
assist properly in his defense, the court shall commit the defendant to the custody of the Attorney General. The
Attorney General shall hospitalize the defendant for treatment in a suitable facility—

(1) for such a reasonable period of time, not to exceed four months, as is necessary to
determine whether there is a substantial probability that in the foreseeable future he will attain the capacity to
permit the proceedings to go forward; and

(2) for an additional reasonable period of time until—

(a) his mental condition is so improved that trial may proceed, if the court finds that
there is a substantial probability that within such additional period of time he will attain the capacity to permit
the proceedings to go forward; or

(b) the pending charges against him are disposed of according to law;

whichever is earlier.

If, at the end of the time period specified, it is determined that the defendant’s mental condition has
not so improved as to permit the proceedings to go forward, the defendant is subject to the provisions of
sections 4246 and 4248.”

"' U.5.Code section 4241 (e) “When the director of the facility in which a defendant is hospitalized
pursuant to subsection (d) determines that the defendant has recovered to such an extent that he is able to
understand the nature and consequences of the proceedings against him and to assist properly in his defense, he
shall promptly file a certificate to that effect with the clerk of the court that ordered the commitment. The clerk
shall send a copy of the certificate to the defendant’s counsel and to the attorney for the Government. The
court shall hold a hearing, conducted pursuant to the provisions of section 4247(d), to determine the
competency of the defendant. If, after the hearing, the court finds by a preponderance of the evidence that the
defendant has recovered to such an extent that he is able to understand the nature and consequences of the
proceedings against him and to assist properly in his defense, the court shall order his immediate discharge from
the facility in which he is hospitalized and shall set the date for trial or other proceedings. Upon discharge, the
defendant is subject to the provisions of chapters 207 and 227.”

*? U.5.Code section 4247 (d) “At a hearing ordered pursuant to this chapter the person whose mental

condition is the subject of the hearing shall be represented by counsel and, if he is financially unable to obtain



92

U1nsnwe1nsniadanduingnisiansandy SnaevisenugvesigdnasTalansiaugs

ANAIUAIIULAUYD NN TR S19Bane I undngIunsednArune1udroasatrunula
Tnemnnendsnnnsiansan wermdnguiiusingremaiitmindiomedazndel i
Fasionsituauannsndlauaziuinsruiumsfinsaniidnanss nusoansvesauaiy
manddesimadidessdnasesnainaniutininwuas imunfuiaiionsanadsely
4l 9131 The United States Code 11051 4246 (d)

wNUIINYIESIwIENITAN UNe I e SunsShwiuinday

b4

gilamSennvzsedandslisnenunansnsasnvnasanudiuauasiidiaenduidingnis
AtupRfarIanIN 11M31 4241 (e) 1190 The United States Code 119151 4247 (h) §ala
Walanalinuiganuvesdnagyinadsnaiunsatudisesremaivevelvimaiiaisun

1 v o

Udesindiageenainanuneuiatilesuiuadseluldse Tnsmnednasdidesdedian
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adequate representation, counsel shall be appointed for him pursuant to section 3006A. The person shall be
afforded an opportunity to testify, to present evidence, to subpoena witnesses on his behalf, and to confront and
cross-examine witnesses who appear at the hearing.”

¥ U.s.Code section 4247 (h) * Regardless of whether the director of the facility in which a person is
committed has filed a certificate pursuant to the provisions of subsection (e) of section 4241, 4244, 4245, 4246, or
42438, or subsection (f) of section 4243, counsel for the person or his legal guardian may, at any time during such
person’s commitment, file with the court that ordered the commitment a motion for a hearing to determine
whether the person should be discharged from such facility, but no such motion may be filed within one
hundred and eighty days of a court determination that the person should continue to be committed. A copy of

the motion shall be sent to the director of the facility in which the person is committed and to the attorney for

the Government.”
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" U.S.Code section 4246 (a) “If the director of a facility in which a person is hospitalized certifies that

a person in the custody of the Bureau of Prisons whose sentence is about to expire, or who has been committed
to the custody of the Attorney General pursuant to section 4241(d), or against whom all criminal charges have
been dismissed solely for reasons related to the mental condition of the person, is presently suffering from a
mental disease or defect as a result of which his release would create a substantial risk of bodily injury to
another person or serious damage to property of another, and that suitable arrangements for State custody and
care of the person are not available, he shall transmit the certificate to the clerk of the court for the district in
which the person is confined. The clerk shall send a copy of the certificate to the person, and to the attorney for
the Government, and, if the person was committed pursuant to section 4241(d), to the clerk of the court that
ordered the commitment. The court shall order a hearing to determine whether the person is presently suffering
from a mental disease or defect as a result of which his release would create a substantial risk of bodily injury to
another person or serious damage to property of another. A certificate filed under this subsection shall stay the
release of the person pending completion of procedures contained in this section.”
" U.5.Code section 4246 (d) “If, after the hearing, the court finds by clear and convincing evidence
that the person is presently suffering from a mental disease or defect as a result of which his release would
create a substantial risk of bodily injury to another person or serious damage to property of another, the court
shall commit the person to the custody of the Attorney General. The Attorney General shall release the person
to the appropriate official of the State in which the person is domiciled or was tried if such State will assume
responsibility for his custody, care, and treatment. The Attorney General shall make all reasonable efforts to
cause such a State to assume such responsibility. If, notwithstanding such efforts, neither such State will assume
such responsibility, the Attorney General shall hospitalize the person for treatment in a suitable facility, until—

(Dsuch a State will assume such responsibility; or

(2)the person’s mental condition is such that his release, or his conditional release under a prescribed
regimen of medical, psychiatric, or psychological care or treatment would not create a substantial risk of bodily

injury to another person or serious damage to property of another;
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whichever is earlier. The Attorney General shall continue periodically to exert all reasonable efforts to

cause such a State to assume such responsibility for the person’s custody, care, and treatment.”

' U.s.Code section 4247 (d)
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> Kevin Kerrigan, “Unfitness to Plead, Insanity and the Mental Element in Crime” Journal of Mental

Health Law Vol. December 2000, (December 2000): p. 122.
% Criminal Procedure (Insanity) Act 1964 Section 4
“(1) This section applies where on the trial of a person the question arises (at the instance of the
defence or otherwise) whether the accused is under a disability, that is to say, under any disability such that apart
from this Act it would constitute a bar to his being tried.

(2) If, having regard to the nature of the supposed disability, the court are of opinion that it is
expedient to do so and in the interests of the accused, they may postpone consideration of the question of
fitness to be tried until any time up to the opening of the case for the defence.

(3) If, before the question of fitness to be tried falls to be determined, the jury return a verdict of
acquittal on the count or each of the counts on which the accused is being tried, that question shall not be
determined.

(4) Subject to subsections (2) and (3) above, the question of fitness to be tried shall be determined as soon
as it arises.

(5) The question of fitness to be tried shall be determined by the court without a jury.

(6) The court shall not make a determination under subsection (5) above except on the written or

oral evidence of two or more registered medical practitioners at least one of whom is duly approved.
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#" Criminal Procedure (Insanity) Act 1964 Section 4A
“(1)This section applies where in accordance with section 4(5) above it is determined by a jury that
the accused is under a disability.
(2)The trial shall not proceed or further proceed but it shall be determined by a jury—
(a) on the evidence (if any) already given in the trial; and
(b) on such evidence as may be adduced or further adduced by the prosecution, or adduced
by a person appointed by the court under this section to put the case for the defence,
whether they are satisfied, as respects the count or each of the counts on which the accused
was to be or was being tried, that he did the act or made the omission charged against him as the offence.
(3) If as respects that count or any of those counts the jury are satisfied as mentioned in subsection
(2) above, they shall make a finding that the accused did the act or made the omission charged against him.
(4) If as respects that count or any of those counts the jury are not so satisfied, they shall return a
verdict of acquittal as if on the count in question the trial had proceeded to a conclusion.
(5) A determination under subsection (2) above shall be made—
(a) where the question of disability was determined on the arraignment of the accused, by a
jury other than that which determined that question; and
(b) where that question was determined at any later time, by the jury by whom the accused was

being tried.”
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nsEUIUMSEVUERINMEndanimatazamzgnyuiiansanlinI Ll
$uaefinasintu Jugnszvhanufinuiosaiunsginisleg suluauianuiign
NAIINIRIN UIATT GA 259 UIRTT 5 WIS The Criminal Procedure (Insanity) Act 1964
Alalisnaunealunisesndaditdsindnanginassalusnululsmenuialasenarisun
Soulvliludmdwdeasliily viemasiasenddsauuszwgidiias vie enveendali
Ugeeisuaelaadiannfld uiroufimaszeendidsogimisedidlaniuming 5 dnan
leUszlevisianagRssa 11951 5A (2) Wis The Criminal Procedure (Insanity) Act 1964

%ﬂLLﬁiﬁuLﬁmau%uIﬂa Domestic Violence, Crime and Victims Act 2004 u1as1 24 (1)

% Phil Fennell, "The Criminal Procedure (Insanity and Unfitness to Plead) Act 1991," The Modern Law

Review Vol. 55, July 1992): p. 550.

" Criminal Procedure (Insanity) Act 1964 Section 5
“(1) This section applies where —
(a) special verdict is returned that the accused is not guilty by reason of insanity; or
(b) findings have been made that the accused is under a disability and that he did the act or
made the omission charged against him.
(2) The court shall make in respect of the accused -
(a) hospital order (with or without a restriction order);
(b) a supervision order; or
(c) an order for his absolute discharge.

(3) Where —
(a) the offence to which the special verdict or the findings relate is an offence the sentence
for which is fixed by law, and
(b) the court have power to make a hospital order,
the court shall make a hospital order with a restriction order (whether or not they would have power to make a
restriction order apart from this subsection.)
(4) In this section —
“hospital order "has the meaning given in section 37 of the Mental Health Act 1983;
“restriction order "has the meaning given to it by section 41 of that Act;

“supervision order ”has the meaning given in Part 1 of Schedule 1A to this Act”.
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** Criminal Procedure (Insanity) Act 1964 Section 5A (2)
“In relation to a case where section 5 above applies but the court have not yet made one of the
disposals mentioned in subsection (2) of that section—

(a) section 35 of the 1983 Act (remand to hospital for report on accused’s mental condition)
shall have effect with the omission of the words after paragraph (b) in subsection (3);

(b) section 36 of that Act (remand of accused person to hospital for treatment) shall have
effect with the omission of the words “(other than an offence the sentence for which is fixed by law)” in
subsection (2)”

*" The Criminal Appeal Act 1968 Section 16A
“(1) A person in whose case the Crown Court—

(a) makes a hospital order or interim hospital order by virtue of section 5 or 5A of the Criminal
Procedure (Insanity) Act 1964, or

(b) makes a supervision order under section 5 of that Act,

may appeal to the Court of Appeal against the order.
(2) An appeal under this section lies only—
(a) with the leave of the Court of Appeal; or
(b) if the judge of the court of trial grants a certificate that the case is fit for appeal
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* Criminal Procedure (Insanity) Act 1964 Section 5A (4)
“Where—
(a) a person is detained in pursuance of a hospital order which the court had power to make
by virtue of section 5(1)(b) above, and
(b) the court also made a restriction order, and that order has not ceased to have effect,
the Secretary of State, if satisfied after consultation with the responsible medical officer that the
person can properly be tried, may remit the person for trial, either to the court of trial or to a prison.
On the person’s arrival at the court or prison, the hospital order and the restriction order shall cease to have
effect.”

> Criminal Procedure (Insanity) Act 1964 Section 4
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** The Criminal Appeal Act 1968 Section 16A
> Criminal Procedure (Insanity) Act 1964 Section 5A (4)
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** The Mental Health Act 1983 Section 36 (6) “An accused person shall not be remanded or further

remanded under this section for more than 28 days at a time or for more than 12 weeks in all; and the court may
at any time terminate the remand if it appears to the court that it is appropriate to do so.”
" The Mental Health Act 1983 Section 36 (7) “An accused person remanded to hospital under this
section shall be entitled to obtain at his own expense an independent report on his mental condition from a
registered medical practitioner or approved clinician] chosen by him and to apply to the court on the basis of it
for his remand to be terminated under subsection (6) above.”
** The Mental Health Act 1983 Section 41

“(1) Where a hospital order is made in respect of an offender by the Crown Court, and it appears to
the court, having regard to the nature of the offence, the antecedents of the offender and the risk of his
committing further offences if set at large, that it is necessary for the protection of the public from serious harm
so to do, the court may, subject to the provisions of this section, further order that the offender shall be subject

to the special restrictions set out in this section; and an order under this section shall be known as “a restriction

order”.
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(2) A restriction order shall not be made in the case of any person unless at least one of the
registered medical practitioners whose evidence is taken into account by the court under section 37(2) (a) above
has given evidence orally before the court.”

* The Mental Health Act 1983 Section 42 (1) “If the Secretary of State is satisfied that in the case of
any patient a restriction order is no longer required for the protection of the public from serious harm, he may
direct that the patient shall cease to be subject to the special restrictions set out in section 41 (3) above; and
where the Secretary of State so directs, the restriction order shall cease to have effect, and section 41 (5) above
shall apply accordingly.”
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> Criminal Code of Canada Section 672.11 “A court having jurisdiction over an accused in respect of
an offence may order an assessment of the mental condition of the accused, if it has reasonable grounds to
believe that such evidence is necessary to determine

(a) whether the accused is unfit to stand trial;
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(b) whether the accused was, at the time of the commission of the alleged offence, suffering
from a mental disorder so as to be exempt from criminal responsibility by virtue of subsection 16 (1);

(c) whether the balance of the mind of the accused was disturbed at the time of commission
of the alleged offence, where the accused is a female person charged with an offence arising out of the death of
her newly-born child;

(d) the appropriate disposition to be made, where a verdict of not criminally responsible on
account of mental disorder or unfit to stand trial has been rendered in respect of the accused;

(d.1) whether a finding that the accused is a high-risk accused should be revoked under
subsection 672.84 (3); or

(e) whether an order should be made under section 672.851 for a stay of proceedings, where
a verdict of unfit to stand trial has been rendered against the accused.

*“ Criminal Code of Canada Section 672.12 (1) “The court may make an assessment order at any
stage of proceedings against the accused of its own motion, on application of the accused or, subject to
subsections (2) and (3), on application of the prosecutor....”

® Criminal Code of Canada Section 672.22 “An accused is presumed fit to stand trial unless the
court is satisfied on the balance of probabilities that the accused is unfit to stand trial.”

“ Criminal Code of Canada Section 672.23

“(1) Where the court has reasonable grounds, at any stage of the proceedings before a verdict is
rendered, to believe that the accused is unfit to stand trial, the court may direct, of its own motion or on

application of the accused or the prosecutor, that the issue of fitness of the accused be tried.
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(2) An accused or a prosecutor who makes an application under subsection (1) has the burden of
proof that the accused is unfit to stand trial.”
*" Criminal Code of Canada Section 672.38
“(1) A Review Board shall be established or designated for each province to make or review dispositions
concerning any accused in respect of whom a verdict of not criminally responsible by reason of mental disorder or unfit to
stand trial is rendered, and shall consist of not fewer than five members appointed by the lieutenant governor in council of the
province.
(2) A Review Board shall be treated as having been established under the laws of the province.”
® Criminal Code of Canada Section 672.39 “A Review Board must have at least one member who is
entitled under the laws of a province to practise psychiatry and, where only one member is so entitled, at least
one other member must have training and experience in the field of mental health, and be entitled under the
laws of a province to practise medicine or psychology.”
’ Criminal Code of Canada Section 672.4 (1) “Subject to subsection (2), the chairperson of a Review
Board shall be a judge of the Federal Court or of a superior, district or county court of a province, or a person
who is qualified for appointment to, or has retired from, such a judicial office.”
*® Criminal Code of Canada Section 672.45 (1.1) If the court does not hold a hearing under subsection
(1), it shall send without delay, following the verdict, in original or copied form, any transcript of the court
proceedings in respect of the accused, any other document or information related to the proceedings, and all
exhibits filed with it, to the Review Board that has jurisdiction in respect of the matter, if the transcript,

document, information or exhibits are in its possession.
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Criminal Code of Canada Section 672.46 (1) Where the court does not make a disposition in respect
of the accused at a disposition hearing, any order for the interim release or detention of the accused or any
appearance notice, promise to appear, summons, undertaking or recognizance in respect of the accused that is in
force at the time the verdict of not criminally responsible on account of mental disorder or unfit to stand trial is
rendered continues in force, subject to its terms, until the Review Board makes a disposition.

*" Criminal Code of Canada Section 672.48

“(1) Where a Review Board holds a hearing to make or review a disposition in respect of an accused
who has been found unfit to stand trial, it shall determine whether in its opinion the accused is fit to stand trial
at the time of the hearing.

(2) If a Review Board determines that the accused is fit to stand trial, it shall order that the accused
be sent back to court, and the court shall try the issue and render a verdict...”

Criminal Code of Canada Section 672.31 “Where the verdict on trial of the issue is that an
accused is unfit to stand trial, any plea that has been made shall be set aside and any jury shall be discharged.”

*> Criminal Code of Canada Section 672.5...

“(3) On application, the court or Review Board shall designate as a party the Attorney General of the

province where the disposition is to be made and, where an accused is transferred from another province, the

Attorney General of the province from which the accused is transferred.
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(4) The court or Review Board may designate as a party any person who has a substantial interest
in protecting the interests of the accused, if the court or Review Board is of the opinion that it is just to do so. ...

(11) Any party may adduce evidence, make oral or written submissions, call witnesses and cross-
examine any witness called by any other party and, on application, cross-examine any person who made an
assessment report that was submitted to the court or Review Board in writing. ...”

* Criminal Code of Canada Section 672.54 “When a court or Review Board makes a disposition
under subsection 672.45(2), section 672.47, subsection 672.64(3) or section 672.83 or 672.84, it shall, taking into
account the safety of the public, which is the paramount consideration, the mental condition of the accused, the
reintegration of the accused into society and the other needs of the accused, make one of the following
dispositions that is necessary and appropriate in the circumstances:

(a) where a verdict of not criminally responsible on account of mental disorder has been
rendered in respect of the accused and, in the opinion of the court or Review Board, the accused is not a
significant threat to the safety of the public, by order, direct that the accused be discharged absolutely;

(b) by order, direct that the accused be discharged subject to such conditions as the court or
Review Board considers appropriate; or

(c)by order, direct that the accused be detained in custody in a hospital, subject to such
conditions as the court or Review Board considers appropriate.”

* Criminal Code of Canada Section 672.32

“(1) A verdict of unfit to stand trial shall not prevent the accused from being tried subsequently
where the accused becomes fit to stand trial.
(2) The burden of proof that the accused has subsequently become fit to stand trial is on the party

who asserts it, and is discharged by proof on the balance of probabilities.”
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** Criminal Code of Canada Section 672.33
“(1) The court that has jurisdiction in respect of the offence charged against an accused who is found
unfit to stand trial shall hold an inquiry, not later than two years after the verdict is rendered and every two years
thereafter until the accused is acquitted pursuant to subsection (6) or tried, to decide whether sufficient evidence
can be adduced at that time to put the accused on trial. ...
(3) At an inquiry under this section, the burden of proof that sufficient evidence can be adduced to
put the accused on trial is on the prosecutor.
(4) In an inquiry under this section, the court shall admit as evidence
(a) any affidavit containing evidence that would be admissible if given by the person making
the affidavit as a witness in court; or
(b) any certified copy of the oral testimony given at a previous inquiry or hearing held before
a court in respect of the offence with which the accused is charged. ...
(6) Where, on the completion of an inquiry under this section, the court is satisfied that sufficient
evidence cannot be adduced to put the accused on trial, the court shall acquit the accused.”

! Criminal Code of Canada Section 672.22
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Criminal Code of Canada Section 672.39

® Criminal Code of Canada Section 672.48

' Criminal Code of Canada Section 672.33
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Mental Health Act of British Columbia Section 30 “A person who, under the Criminal Code, is
found not criminally responsible on account of mental disorder or is found unfit on account of mental disorder
to stand trial, and who is ordered to be detained in a Provincial mental health facility, must receive care and
treatment appropriate to the condition of the person as authorized by the director.”
® Mental Health Act of British Columbia Section 23 “ A patient admitted under section 22
(Involuntary Admissions) may be detained for one month after the date of the admission, and the patient must
be discharged at the end of that month unless the authority for the detention is renewed in accordance with
section 24.”
* Mental Health Act of British Columbia Section 24 (1) “Unless the patient has previously been
discharged, authority for the detention of a patient may be renewed under this section as follows:

(a) from the end of the period referred to in section 23 for a further period of one month;

(b) from the end of any period of renewal under paragraph (a) for a further period of 3
months;

(c) from the end of any period of renewal under paragraph (b) for a further period, or further
successive periods, of 6 months.”

® Criminal Code of Canada Section 672.58 “Where a verdict of unfit to stand trial is rendered and

the court has not made a disposition under section 672.54 in respect of an accused, the court may, on


http://www.bclaws.ca/civix/document/id/complete/statreg/85046_01
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application by the prosecutor, by order, direct that treatment of the accused be carried out for a specified period
not exceeding sixty days, subject to such conditions as the court considers appropriate and, where the accused is
not detained in custody, direct that the accused submit to that treatment by the person or at the hospital
specified”
® Criminal Code of Canada Section 672.24 (1) “Where the court has reasonable grounds to believe
that an accused is unfit to stand trial and the accused is not represented by counsel, the court shall order that
the accused be represented by counsel.”
°" Criminal Code of Canada Section 672.5 ..
“(7) The accused or any other party has the right to be represented by counsel.
(8) If an accused is not represented by counsel, the court or Review Board shall, either before or at
the time of the hearing, assign counsel to act for any accused
(@) who has been found unfit to stand trial; or

(b) wherever the interests of justice so require ...”
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® Code of Criminal Procedure of Japan Article 28 “When the accused or the suspect lacks mental
capacity regarding a case to which the provisions of Article 39 or 41 of the Penal Code (Act No. 45 of 1907) do not
apply, his/her legal representative (when there are two persons who have parental authority, respectively; the
same shall apply hereinafter) shall, with regard to a procedural action, represent him/her.”
' Code of Criminal Procedure of Japan Article 29
“(1)When, pursuant to the provisions of the preceding two Articles, there is no one to represent the
accused, the court shall, upon the request of a public prosecutor or ex officio, appoint a special representative.
(2)When pursuant to the provisions of the preceding two Articles, there is no one to represent the
suspect, the court shall, upon the request of a public prosecutor, judicial police officer or an interested person,

appoint a special representative.
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(3) The special representative shall exercise his/ her functions until another person is able to
represent the accused or the suspect with regard to procedural actions.”
"* Code of Criminal Procedure of Japan Article 30
(1)The accused or the suspect may appoint counsel at any time.
(2)The legal representative, curator, spouse, lineal relative, brother or sister of the accused or
suspect may independently appoint counsel.”
” Code of Criminal Procedure of Japan Article 167
“(1) When it is necessary to have the expert witness examine the mental or physical condition of
the accused, the court may, determining a period, detain the accused in a hospital or any other appropriate
place.
(2) The detention in the preceding paragraph shall not be executed without a detention warrant
for expert examination. ...

(4) The court may, when it is necessary, extend or shorten the period of detention.”
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' U.S.Code section 4241 (a) "At any time after the commencement of a prosecution for an offense

and prior to the sentencing of the defendant, or at any time after the commencement of probation or supervised
release and prior to the completion of the sentence, the defendant or the attorney for the Government may file
a motion for a hearing to determine the mental competency of the defendant .The court shall grant the motion,
or shall order such a hearing on its own motion, if there is reasonable cause to believe that the defendant may
presently be suffering from a mental disease or defect rendering him mentally incompetent to the extent that he
is unable to understand the nature and consequences of the proceedings against him or to assist properly in his

defense”.
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? Criminal Code of Canada Section 672.23 “(1) Where the court has reasonable grounds, at any stage
of the proceedings before a verdict is rendered, to believe that the accused is unfit to stand trial, the court may
direct, of its own motion or on application of the accused or the prosecutor, that the issue of fitness of the
accused be tried.

® Criminal Procedure (Insanity) Act 1964 Section 4

“(1) This section applies where on the trial of a person the question arises (at the instance of the
defence or otherwise) whether the accused is under a disability, that is to say, under any disability such that apart
from this Act it would constitute a bar to his being tried....

(4) Subject to subsections (2) and (3) above, the question of fitness to be tried shall be determined
as soon as it arises
(5) The question of fitness to be tried shall be determined by the court without a jury....”
* Code of Criminal Procedure of Japan Article 167
“(1) When it is necessary to have the expert witness examine the mental or physical
condition of the accused, the court may, determining a period, detain the accused in a hospital or any other
appropriate place.
(2)The detention in the preceding paragraph shall not be executed without a detention
warrant for expert examination. ...

(4)The court may, when it is necessary, extend or shorten the period of detention.”



120

Y [ 1

AIUBIEYT NINTT 14 LHININTIAEY FIUNTYANINE1ILUIAIAUTUVDINTZUIUNS

o a vy 4 o N a ) i
andunisnsdgdeaniniednagiluginassaeondutuasvaiu laaiuyatlos
LAz duiaTan udllefansanuntydganenariuainduldiiveniusvyisynnagiians

<

fowelimdnauaeuaiuniemaiansanUsziiuizesnuaIunnsavesgfomniadias

Lidnvzilunszuaunisluddudule windudyafiiesin “Gilwndunislionnifomnie

=2 ‘fJ = A ! LY =

Jnasduiinasiawazliaunsosedadla..” Suluiinquiasodnnnduaisiafingin

q 9

S

winuasuauisemaddewiusieauesdaziinsuiulssiiuinnsanlivioynnadu

anunsauandbindhnudevaunsemauiungsunisdoninanlacie Fadudundygs

wa o Y

Uszanangvunedsnansanaiuetg wns 14 aglifinsdydAnmuadiynnayians

o 3

' '
=) o v )

Burnfosioveliiansanaruaunsalunmssedaivesdnaduaiednualdnys uimagn

—

aneddade i unuimslulssiiuinssinglumfininer i 2594/2542 Falaidade
LIl “dainaasmsomaiinsinlienaenseasdeindnasduiinasdiauarliaiuse
R A <) o =] v oan o A Ay v < a v
sogadlauy enadunsemadunamiuannaniuisenvesduasiomseiidiauetemassdiiea
v 5 = 1% ] a  a i 9 A 1 vy & o [N a
Ul Fauandliiuinmagnifnnuinmesumsideindremviediaadudinassn

aa a

wazldanunsadedanlaniuuseiangruigidnansuiAINeIny 11951 14 UU wanan

o = & X a v v = 1 [ 3
wilnuaeUaILYToMmalzaINNTauNUsTALTURI SR AL Yaraduliinazduland
Jnay niauanatag diiertesluad orvuanamgainalininauasuaIus oAU

wWavelvndnauasvaiunsaranatsalulsziusinaile

= o~ = < o yaa ay o a a vy A o
13799 1 LU?EJ'UWIEJ‘U‘[J?S?LﬂuLiaﬂﬁquﬁJaﬂﬁiﬂﬁﬂlaslﬂﬂ’laﬂi'ﬁﬁlﬂizluuﬂ’lﬂ’ﬁﬂﬂ\i’\lﬂ‘uaﬁB‘!Gla\iﬁqﬁia’\l%aﬂ

Uszne yARaKNansTasvaliAans1UszliveIn1mMelnvesdiewmnvsedias
ANIFOLISM Anw (and-31ae) , A1a
dange luflundeyaRmuuadaiau
LAUIAN Anw (and-31ae) , Aa
i Gl
lny luflundeyamruadaiau

° gifiminungnni 2594/2542.



121

o/

5.1.2 giigunalunisiansuiuazaeandrdelvideindfaminiadnagginaasn

Tumauauaalisnenluaaiuneiuia

AenasaIniiaafiarsunlaniuwdidn dasiduyanainadssauaz il

ANannsalunisegafonnyliase nssutuMsiansanafoy lunateysewmediulng
Uy galisrurannealunisiagesnardslnmiididnasiinaasatuliindasnulu

=

aounegiuna il Bdeguszasdiielidnaslian minfvduaunseiesdnaenguund

a

A1UAINNTOABEAR LA LAeNTEUIUNITYRTITUNIRIYIVOIUSEINAanTFoINT

wa

Uszinagangy wazUsemanauian Aty aRligddiuialuniseandrdelmidmdnag

Fnassaiuluiidndnunluaniuneiuiaie ma sy 1as1 4241 (d) wis Title 18 of
the United States Code maﬁﬂizmmw%’gam%mé, 11951 5 k19 The Criminal Procedure
(Insanity) Act 1964 vasUseinaAdangs’ Lagans1 672.54 Wi Criminal Code of Canada
YOIUTLNALAUINT

NITUIUNTEATITUNINEIYIVRIUTEVALAUIAIUBNIINITANY N8 Uty el A

o

%

81UNAA1ALUN15RNAF LRI aeNInavsauulyU1Tnsnwr Tuaa 1 une1unakand

° U.S.Code section 4241 (d) “If, after the hearing, the court finds by a preponderance of the evidence
that the defendant is presently suffering from a mental disease or defect rendering him mentally incompetent to
the extent that he is unable to understand the nature and consequences of the proceedings against him or to
assist properly in his defense, the court shall commit the defendant to the custody of the Attorney General. The
Attorney General shall hospitalize the defendant for treatment in a suitable facility...”

" Criminal Procedure (Insanity) Act 1964 Section 5

“(1) This section applies where —
(a) special verdict is returned that the accused is not guilty by reason of insanity; or
(b) findings have been made that the accused is under a disability and that he did the act or
made the omission charged against him .
(2) The court shall make in respect of the accused —
(a) a hospital order) with or without a restriction order;
(b) a supervision order; or
(c) an order for his absolute discharge...”

® Criminal Code of Canada Section 672.54“ When a court or Review Board makes a disposition under
subsection 672.45 (2), section 672.47, subsection 672.64 (3) or section 672.83 or 672.84, it shall, taking into
account the safety of the public, which is the paramount consideration, the mental condition of the accused, the
reintegration of the accused into society and the other needs of the accused, make one of the following
dispositions that is necessary and appropriate in the circumstances:...

(c) by order, direct that the accused be detained in custody in a hospital, subject to such

conditions as the court or Review Board considers appropriate”.
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’Ibid.

® Criminal Code of Canada Section 672.39 “A Review Board must have at least one member who is
entitled under the laws of a province to practise psychiatry and, where only one member is so entitled, at least
one other member must have training and experience in the field of mental health, and be entitled under the

laws of a province to practise medicine or psychology.”
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* U.5.Code section 4241 (a)

" U.S.Code section 4247 (d) “At a hearing ordered pursuant to this chapter the person whose mental
condition is the subject of the hearing shall be represented by counsel and, if he is financially unable to obtain

adequate representation, counsel shall be appointed for him pursuant to section 3006A. The person shall be
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afforded an opportunity to testify, to present evidence, to subpoena witnesses on his behalf, and to confront and
cross-examine witnesses who appear at the hearing.”

" Criminal Code of Canada Section 672.5 (11) “Any party may adduce evidence, make oral or
written submissions, call witnesses and cross-examine any witness called by any other party and, on application,
cross-examine any person who made an assessment report that was submitted to the court or Review Board in

writing.”
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" Criminal Procedure (Insanity) Act 1964 Section 4 (6) “A jury shall not make a determination under
subsection) 5 (above except on the written or oral evidence of two or more registered medical practitioners at
least one of whom is duly approved.”

® Criminal Procedure (Insanity) Act 1964 Section 5A  (2) “In relation to a case where section 5
above applies but the court have not yet made one of the disposals mentioned in subsection (2) of that
section—

(a) section 35 of the 1983 Act (remand to hospital for report on accused’s mental condition)

4

shall have effect with the omission of the words after paragraph (b) in subsection (3)...”
H Phil  Fennell, “The Criminal Procedure (Insanity and Unfitness to Plead) Act 1991” The Modern Law
Review Vol. 55, (July 1992): p. 550.
*® Criminal Procedure (Insanity) Act 1964 Section 4A
“(1)This section applies where in accordance with section 4(5) above it is determined by a jury that

the accused is under a disability.
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(2)The trial shall not proceed or further proceed but it shall be determined by a jury—
(a) on the evidence (if any) already given in the trial; and
(b) on such evidence as may be adduced or further adduced by the prosecution, or adduced
by a person appointed by the court under this section to put the case for the defence,
whether they are satisfied, as respects the count or each of the counts on which the accused
was to be or was being tried, that he did the act or made the omission charged against him as the offence.
(3) If as respects that count or any of those counts the jury are satisfied as mentioned in subsection
(2) above, they shall make a finding that the accused did the act or made the omission charged against him.
(4) If as respects that count or any of those counts the jury are not so satisfied, they shall return a
verdict of acquittal as if on the count in question the trial had proceeded to a conclusion.
(5) A determination under subsection (2) above shall be made—
(a) where the question of disability was determined on the arraignment of the accused, by a
jury other than that which determined that question; and
(b) where that question was determined at any later time, by the jury by whom the accused
was being tried.”
" The Criminal Appeal Act 1968 Section 16A
“(1) A person in whose case the Crown Court—
(a) makes a hospital order or interim hospital order by virtue of section 5 or 5A of
the Criminal Procedure (Insanity) Act 1964, or

(b) makes a supervision order under section 5 of that Act,
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may appeal to the Court of Appeal against the order.
(2) An appeal under this section lies only—
(a) with the leave of the Court of Appeal; or
(b) if the judge of the court of trial grants a certificate that the case is fit for appeal
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# U.5.Code section 4241 (e) “When the director of the facility in which a defendant is hospitalized

pursuant to subsection (d) determines that the defendant has recovered to such an extent that he is able to
understand the nature and consequences of the proceedings against him and to assist properly in his defense, he
shall promptly file a certificate to that effect with the clerk of the court that ordered the commitment. The clerk
shall send a copy of the certificate to the defendant’s counsel and to the attorney for the Government. The
court shall hold a hearing, conducted pursuant to the provisions of section 4247(d), to determine the
competency of the defendant....”

* U.s.Code section 4247 (h) “Regardless of whether the director of the facility in which a person is
committed has filed a certificate pursuant to the provisions of subsection (e) of section 4241, 4244, 4245, 4246, or
42438, or subsection (f) of section 4243, counsel for the person or his legal guardian may, at any time during such
person’s commitment, file with the court that ordered the commitment a motion for a hearing to determine
whether the person should be discharged from such facility, but no such motion may be filed within one
hundred and eighty days of a court determination that the person should continue to be committed. A copy of
the motion shall be sent to the director of the facility in which the person is committed and to the attorney for
the Government.”

% Criminal Procedure (Insanity) Act 1964 Section 5A (4) “Where—

(a) a person is detained in pursuance of a hospital order which the court had power to make

by virtue of section 5(1)(b) above, and
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(b) the court also made a restriction order, and that order has not ceased to have effect,
the Secretary of State, if satisfied after consultation with the responsible medical officer that the
person can properly be tried, may remit the person for trial, either to the court of trial or to a prison.
On the person’s arrival at the court or prison, the hospital order and the restriction order shall cease
to have effect.”
® Criminal Code of Canada Section 672.33 (1) “The court that has jurisdiction in respect of the
offence charged against an accused who is found unfit to stand trial shall hold an inquiry, not later than two
years after the verdict is rendered and every two years thereafter until the accused is acquitted pursuant to
subsection (6) or tried, to decide whether sufficient evidence can be adduced at that time to put the accused on

trial.”
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% Criminal Code of Canada Section 672.33 (1)
** Criminal Code of Canada Section 672.33 (3) “At an inquiry under this section, the burden of proof
that sufficient evidence can be adduced to put the accused on trial is on the prosecutor.”
* Criminal Code of Canada Section 672.33 (4) “In an inquiry under this section, the court shall admit
as evidence
(a) any affidavit containing evidence that would be admissible if given by the person making
the affidavit as a witness in court; or
(b) any certified copy of the oral testimony given at a previous inquiry or hearing held before

a court in respect of the offence with which the accused is charged.”
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* U.s.Code section 4241 (d) * If, after the hearing, the court finds by a preponderance of the

evidence that the defendant is presently suffering from a mental disease or defect rendering him mentally
incompetent to the extent that he is unable to understand the nature and consequences of the proceedings
against him or to assist properly in his defense, the court shall commit the defendant to the custody of the
Attorney General. The Attorney General shall hospitalize the defendant for treatment in a suitable facility—

(1) for such a reasonable period of time, not to exceed four months, as is necessary to
determine whether there is a substantial probability that in the foreseeable future he will attain the capacity to
permit the proceedings to go forward; and

(2) for an additional reasonable period of time until—

(a) his mental condition is so improved that trial may proceed, if the court finds that
there is a substantial probability that within such additional period of time he will attain the capacity to permit
the proceedings to go forward; or

(b) the pending charges against him are disposed of according to law;

whichever is earlier.

If, at the end of the time period specified, it is determined that the defendant’s mental condition has
not so improved as to permit the proceedings to go forward, the defendant is subject to the provisions of

sections 4246 and 4248.”
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“ U.s.Code section 4246 (a) “If the director of a facility in which a person is hospitalized certifies that

a person in the custody of the Bureau of Prisons whose sentence is about to expire, or who has been committed
to the custody of the Attorney General pursuant to section 4241(d), or against whom all criminal charges have
been dismissed solely for reasons related to the mental condition of the person, is presently suffering from a
mental disease or defect as a result of which his release would create a substantial risk of bodily injury to
another person or serious damage to property of another, and that suitable arrangements for State custody and
care of the person are not available, he shall transmit the certificate to the clerk of the court for the district in
which the person is confined. The clerk shall send a copy of the certificate to the person, and to the attorney for
the Government, and, if the person was committed pursuant to section 4241(d), to the clerk of the court that
ordered the commitment. The court shall order a hearing to determine whether the person is presently suffering
from a mental disease or defect as a result of which his release would create a substantial risk of bodily injury to
another person or serious damage to property of another. A certificate filed under this subsection shall stay the
release of the person pending completion of procedures contained in this section.”
' U.s.Code section 4246 (d) “If, after the hearing, the court finds by clear and convincing evidence
that the person is presently suffering from a mental disease or defect as a result of which his release would
create a substantial risk of bodily injury to another person or serious damage to property of another, the court
shall commit the person to the custody of the Attorney General. The Attorney General shall release the person
to the appropriate official of the State in which the person is domiciled or was tried if such State will assume
responsibility for his custody, care, and treatment. The Attorney General shall make all reasonable efforts to
cause such a State to assume such responsibility. If, notwithstanding such efforts, neither such State will assume
such responsibility, the Attorney General shall hospitalize the person for treatment in a suitable facility, until—
(1) such a State will assume such responsibility; or
(2) the person’s mental condition is such that his release, or his conditional release under a

prescribed regimen of medical, psychiatric, or psychological care or treatment would not create a substantial risk
of bodily injury to another person or serious damage to property of another;

whichever is earlier. The Attorney General shall continue periodically to exert all reasonable efforts

to cause such a State to assume such responsibility for the person’s custody, care, and treatment.”
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? The Mental Health Act 1983 Section 36 (6) “An accused person shall not be remanded or further
remanded under this section for more than 28 days at a time or for more than 12 weeks in all; and the court may
at any time terminate the remand if it appears to the court that it is appropriate to do so.”

* The Mental Health Act 1983 Section 36 (7) “An accused person remanded to hospital under this
section shall be entitled to obtain at his own expense an independent report on his mental condition from a
registered medical practitioner or approved clinician] chosen by him and to apply to the court on the basis of it
for his remand to be terminated under subsection (6) above.”

“ The Mental Health Act 1983 Section 41

“(1) Where a hospital order is made in respect of an offender by the Crown Court, and it

appears to the court, having regard to the nature of the offence, the antecedents of the offender and the risk of
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his committing further offences if set at large, that it is necessary for the protection of the public from serious
harm so to do, the court may, subject to the provisions of this section, further order that the offender shall be
subject to the special restrictions set out in this section; and an order under this section shall be known as “a
restriction order”.

(2) A restriction order shall not be made in the case of any person unless at least one of the
registered medical practitioners whose evidence is taken into account by the court under section 37(2) (a) above
has given evidence orally before the court.”

® Mental Health Act of British Columbia Section 23 “ A patient admitted under section 22
(Involuntary  Admissions) may be detained for one month after the date of the admission, and the patient must
be discharged at the end of that month unless the authority for the detention is renewed in accordance with section

247
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* Mental Health Act of British Columbia Section 24 (1) “Unless the patient has previously been
discharged, authority for the detention of a patient may be renewed under this section as follows:
(a) from the end of the period referred to in section 23 for a further period of one month;
(b) from the end of any period of renewal under paragraph (a) for a further period of 3
months;
(c) from the end of any period of renewal under paragraph (b) for a further period, or further
successive periods, of 6 months.”

" Criminal Code of Canada Section 672.58 “Where a verdict of unfit to stand trial is rendered and
the court has not made a disposition under section 672.54 in respect of an accused, the court may, on
application by the prosecutor, by order, direct that treatment of the accused be carried out for a specified period
not exceeding sixty days, subject to such conditions as the court considers appropriate and, where the accused is
not detained in custody, direct that the accused submit to that treatment by the person or at the hospital

specified”
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" Criminal Code of Canada Section 672.24 (1) “Where the court has reasonable grounds to believe
that an accused is unfit to stand trial and the accused is not represented by counsel, the court shall order that
the accused be represented by counsel.”

® Criminal Code of Canada Section 672.5 ...

“(7) The accused or any other party has the right to be represented by counsel.
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(8) If an accused is not represented by counsel, the court or Review Board shall, either
before or at the time of the hearing, assign counsel to act for any accused
(a) who has been found unfit to stand trial; or
(b) wherever the interests of justice so require ...”
’ Code of Criminal Procedure of Japan Article 30
(1) The accused or the suspect may appoint counsel at any time.
(2) The legal representative, curator, spouse, lineal relative, brother or sister of the accused or

suspect may independently appoint counsel.”
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