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# # 6085978534 : MAJOR LAWS
KEYWORD: VIOLENT PORNOGRAPHY / CRIMINAL MEASURE
Nitid Tiraratanakul : Criminal Measures for Violent Pornography Control. Advisor: Asst.

Prof. CHACHAPON JAYAPHORN, Ph.D.

The purposes of this thesis are to study legal problems; to find legal measures for
controlling violent pornography; to review the criminal concepts, patterns and measures about
the violent pornography in Thailand and other countries; and to analyze the definitions of the

criminal offence about the violent pornography for applying to the Thai context.

It was found that the countries with free pornographic media considered that the
media presenting sexual stimulations must be protected in a form of freedoms of expressions.
Therefore, the obscene media was separated from pornographic media. Any pornographic
media that exceeded the socially accepted standard boundaries, for example, by presenting
violence was considered as obscenity and exempted by the government for personal control
because the violent pornography severely affected the society .Unfortunately, the obscene
media and pornographic media were considered as the same media in Thailand because it was
defined that any media presenting sexual desires to audiences was considered as obscenity.
Consequently, Thailand did not separate the contents of the pornography. As a result, the
general pornography (except for child pornography) and violent pornography were controlled
at the same level according to the principle of prohibiting public disclosure. Accordingly, the
violent pornography control in Thailand does not cover personal actions as controlled in the
countries with free pornographic media. Thus, it was suggested by the researcher to separate
the violent pornography from the definition of the general pornography control by defining
that the criminal offence about violent pornography covers both personal and public actions

in order to efficiently prevent and handle the problems of the violent pornography.

Field of Study: Laws Student's Signature .......cooeovvernienenns

Academic Year: 2018 Advisor's Signature ........c.ccoceveveercennn.
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® “the means of communication that reach large numbers of people in a short time, such as television,
newspapers, magazines, and radio.”

% “The imparting or exchanging of information by speaking, writing, or using some other medium or
Means of sending or receiving information, such as telephone lines or computers.”

5 \Spafeay, with 18.
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1% Harford Montgomery Hyde, A History of Pornography (London: Heinemann, 1964), p. 1.
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intended to stimulate sexual excitement."
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15

2.2) nauniinmsduladuiesyanadu

NITWARINAANTTUMNAN N1 sdUaIuABIuAnABY
#1150 MUNLAEDITEAY A NSAURATUADI19N18 (Touching/Contact) WAENITEINANTY

TuUlusnane (Penetration)

[

AINTEVNIBNATIANLITOILUNS NWULVDINITATEYIN G Hatl
1) N15A52¥19U1915 (Indecent Act)

nunefis nansgiildauaslunanadsazdenseyinlagdianun

Tunane WY NeAU guAaT WalilaAadfi319N18veRau Taudansvilridueeueni
v 15 [ < o 1 a v =P aa Y <

Tumaname® waglddrazidumsnsevivemeiedtuvsodussaliinnizudigeudunis

nsgyiliauaIstunanAnIdy n13nseineu1nsiulinsuINIsns i iusIngesnun

I3 o W o <4 4 1 & Yy vy ° ay v
aeuanluddy mnawldiuitldauaislunanailuesuansld wignsevieeils

]
al

nsgriniienulasuioniunsualinIy vaizfeatunInnsnssifusingeenuneuentiy
lldnisnsevindliauarstumane nanafeauinluwuingnszyiladanuganunglunsg

oA cay 1 & ooy ¢ ' a A o
aulasuseniunsuaiiliiuounans'® wu unndasiasumenielungaiensialsa ul

& ¢ o X @ o1& < v
GUEIWUULLWV]‘EH]S@JWJ’]ZJEEWVH\‘]LWﬁﬂJumqﬂluLUu@uqﬁnﬁ WJunuY

nInsgyinmngs Niednduilunisnsgyiheuiansiifaeg1emfining

Y]

- N P
fnnanantinadl

- N1INBAJURUARISIINIETemgmTeedunisuaniainulas
Tumanea seadunisnseyivailofvesyanalaenss Ban1snsgridanandendeuaiy
UsengAnunguenguenInuanuuuagudd senseiinluisiugiuvseasisaaniuiviiing

wpnenafulal’

15 gafinnwninil 4836/2547

16 D, . 1Y o £ a ' a ¢ U d o oa o o
HNEIAYDT IVULEIFR, NHUUIEDIQYINIARINUNA LA 2, WUNAIIN 6 (ﬂj\\‘lLVIW"I: AU WUKYUY, 2557), U1

461.

7 fafimnw il 1627/2539



16

- MsFunvungIRelrluAuTas uus U LT Mz Tuliaunn
pimanenn Wunslae1u1anienidanseyineuais nevnliinsuaieventinseUsesnvu

Y
S o 18

NUU
2) ANSNSEINTLST (Sexual Intercourse)

yaneds Masssndl Thinsiussndiigndesminiuesaaos
s3suvseRaviueIraessIudullunuRanganeild Ussuianguaneeng) 11nsy 276
155AA8Y WazUIRT1 277 255nansdandludininlnensevdydRntlufudfuseaia
ngvangegn (@udl 26) n.a. 2560 lelvaunuisveadiin “nisnsesingus” 14
mngAL “manseiniiteaussmnulasvesinszilagldetoasmavesinszsingzsiniy

9igznA nIvn vietesuinvesau vsemsivawulanseiiveteizmavseninsmin

YDIROU”

A1 “NIEIINNU” MNUNUNERYeIUIEIIaN)YN1ERIYT HIAT)
276 aiﬁﬂaaﬁqLLf’flGULﬂmaﬂmwwiwﬁmiﬁauﬁlmLﬂmamﬂizmaﬂgwmamm (audun 26)
W.A. 2560 AN INNANNITAAIINIINTZINTIIVLADINANYULYDINITANET (Penetration)
naname feslinisaenldeiuisinavasgnsevindnlulueeizsimavedniiy waznsnsein
o & o w o o = | v & Y a Y

Fuslidndunisnsgyiivedeisina ninsuln vievesinvesdunnesiinsaenldeivie
weanseddulalratsandnluwuiu Sasdulafisanisdudanisuaniazidunisnseyia
Fusluidevun '’ dslunsiinedeizvensevilavaninlienadisaaiessine nsmin
vsevesUnveauls wu nijdldeiizinanseyiniu elulsma nmidn vietesuinves
a o = I’ = v o g va A | A W A o w )

dnnelidnnamevsendgs viensalinsevildddule wu Uin vieingdu nseviivedyas

I~ | 1 < o o 1 Y v N s oA 3 £
warevedniie Widailunisnseyidusinszlilinisldeievinavsoddulagnandaly

TuaYorzne nsmin vsevesnvesdnihensagnala wateleindun1snseyinau1ang

agslsfnu wszsigaRudluiufuuszaanguuieegy) @Uu
71 27) w.a. 2562 FawavaAuldaudiun 28 wgwaan w.e. 2562 Wuduld dnasudly
YFulgeusznanguaneangibudruuntyaianuianedtuma Inedaunieuddn “n1s

o

N3YINT N1 NNMUARYIUNINT 276 53D kALNINTT 277 ITIAADLANKALUILINVUA

18 dnfinwfnil 569/2479

1 ffinnwfnnil 5448/2557



17

Wluines 1(18) wnu® ielifienuidnunazaenadosiudnunzueinisnszyingismy
s3TuvATeaRnndesiuLuAAtadevesmain il “msnseviidis” dveulunanie
nsdinisldetoasmaveatinssrinaasdieoasima yniin wazdosuinvesdBumiitu®
fedu “nansshiig” aungunelueasdtdinnsanussfmsldaduladiadudnly
Tuetorsmaviovmsndinuesidudnsely uddeindumnuiagiuewansludnuasoused

o v

fnsevindadladulmumiinguluinms 278 233Af09 wazanAT1 279 153AAUALITIATM? Y30
Zonfulddn “nmsnszvheuinslaenisdidn” iesanmsliingduladasddnlulueteos
mavdennsntinvesgduiinaeusafisuyndunsnsssiin Taedimsimualneliviniu
fuAaRingUTLUN STy IS IYARaRINAT) 276 255AnTl WasguTLunSEIT LI UAN

ANUNINTT 277 I5TANTILALITTAADILA ILANTEY
3) NMsnsviLiiedussaulas (Gratify the Sexual Desire)

nunefa wansnunelaluniand Wunisnsesinlag lnedanun
Tumana enusnglalugusuvduuenmileluannnisnssidismsenisnsevinewnansila
W nsviedduiieunUaanudesnismanavesuywd Wednseviniuddugniinieay

Aan1snseRunanaLaziinuaulunsnssyii
4) NMIUNVUNTENTIUTT (Sexual Assault, Rape)

e n1snseyhdnsiuaradulaudndenisliadasle Feaunse
] a Yo - o o [ v
WeuiAeslaniuuszaanguaneegy11ing 276 15sausn Mdunisnssyihdusilagydymie
Usenslae) lagldmdeuseyuine lnegauiueglun1isnlianunsataiulavselneyvinlvgau

& ¥ a ! [ d'
UULGU’]I"UN@'JWG]ULENL‘UUQ@F’]@@M

5) NMIANAINNINUNA (Sexual Harassment)

2 wsysradnydRudlufinfuUssnangnesign @R 27) ne. 2562 1A 4
2 WiﬁwﬁfyiﬁaLLFﬂ,ﬁuLﬁm&mﬁamaﬂgwmamiyn (@Ufufl 27) w.el. 2562 11w 3 Avuadieudi “nisnsgii
11517 ngearin“naziiieaussanalesvesnsevin lasmsldeToasmavesinasvhdrsdioTesina masutn wie
o nvoBu”
2 Wiziwﬁiyijauﬁlﬁul,ﬁuLauﬂssmaﬂgumamzyw (@UUfl 27) WA, 2562 11A91 8 WATIATT 9
“rnanssvhariianunssanis \Wunisnserilneldimgrios s iufdldeTommeduaetee

< o Y v o w o ¥ idays da o v & o = o »
WNARIBNINTNUNVDIYAADUU Edﬂiﬁ/l'](ﬂ’e]ﬁ:ﬁ’lWﬂi%iﬂﬂﬂﬂﬂﬁ]ﬂLL@ﬁUﬂﬂEJﬁUU LALUIUAILLA L UALUUINASALAUUIN



18

vanefls matafuyanaludenfsfunginssumanadeyanatdug
Livssouneliuiunvesnruduiudnasiunadiliviniioniu® lngnisanaamanaeia
Hunnsarsazidaniana M3veanutIBmdenIanaAnIon1UTENgANINEnIeI19
AetestuiFemmanaludnvaziimndnieiasniolivfiamaziinasonisdniudin
WU 115919970 MY wieinliussenniaseumukazn1sinaudadn wsun wazidu

Ufiny
2.2.2 #vanun (Obscenity)

A1 “aun” wanynsuatudnnneanulaiinumaneliin “verudien

=) 1

vy, veulaw, suduimihfufesvesauniidasssy, wu vilsdearun weanunvieriaiun”

o w

WasuAsaiun1e18anguA1i1 “Obscenity” Tu Oxford Dictionary Tsandnfinainulian
wol v A = = v & A u24”u5q>
WsnAganTouvesuvedlaguInIgIuAasIsursanNmIzaNsu luNeausu®” Alui
g1ananlavazulean Fonrane” WWuisesnisiauonginssuniunacionsuansliiu
sumedulassanlinsunlalag wisnisinausnisnsgsimana Tuvuzn “@oaun”
Ao mstdauengdnssunanaludnvazliifuiivensuvesdiaudiunisianssnsniedu
2 [ A o g v & ° o A a v g A )
Wisswamseiliiiunisnssyimamealudnsaeiinnien 9319 Uaduwaslilungeausy

N9AasTIUZ

“Foatun” Fudu “Foyruna” wvdanis “Fovrauna”azdu “Aoalun” A

' '
aa v o A

ooy “Gevnana” Afanvazansm lWunusuisiwazdarefasssuniaaznanladn
o a1 A ] & Aoy o o v v 1 v ]
Wenilyd “domana” Nldfswuadunsufes smsududasdefasssuwa Aglitednly
“d' 9y ! v a ! “d' 9 [ “d' 9 & < Y a v
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2 Juu1 5530031, “MIanarumaneg,” GnendnusseauuTyanumtudie ausdniinguariyyeine
UNANYNSBFITUANERS, 2533), i 13.
2 "offensive or disgusting by accepted standards of morality and decency."
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2 UN Universal Declaration of Human Rights — article 19

“Everyone has the right to freedom of opinion and expression; this right includes freedom to hold
opinions without interference and to seek, receive and impart information and ideas through any media and
regardless of frontiers.”

% European Convention on Human Rights - article 10

“Everyone has the right to freedom of expression. This right shall include freedom to hold opinions
and to receive and impart information and ideas without interference by public authority and regardless of
frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.”

0 gpuna Ainwdualesy , “GolU: NswansAuAniuaauwazUsErSUlRe,” 1sanstidinumans

Wy Anenaededlg: 201-202.
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*1 Nigel Warburton, Free speech: a very short introduction (New York: Oxford University Press, 2009), p.

12.
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interference or attacks.”
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“1. Everyone has the right to respect for his private and family life, his home and his correspondence.
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%% Section 2 Definitions
1. "Pornography" means the graphic sexually explicit subordination of women through pictures and/or
words that also includes one or more of the following:
a. women are presented dehumanized as sexual objects, things or commodities; or
b. women are presented as sexual objects who enjoy humiliation or pain; or
c. women are presented as sexual objects experiencing sexual pleasure in rape, incest, or
other sexual assault; or
d. women are presented as sexual objects tied up or cut up or mutilated or bruised or
physically hurt; or
e. women are presented in postures or positions of sexual submission, servility, or display; or
f. women's body parts-including but not limited to vaginas, breasts, or buttocks-are exhibited
such that women are reduced to those parts; or
g. women are presented being penetrated by objects or animals; or
h. women are presented in scenarios of degradation, humiliation, injury, torture, shown as
filthy or inferior, bleeding, bruised or hurt in a context that makes these conditions sexual.
2. The use of men, children, or transsexuals in the place of women in (a) - (h) of this definition is also

pornography for purposes of this law.
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2 New York v. Ferber, 458 U.S. 747 (1982)
® Regina v. Hicklin, L.R. 2 Q.B. 360 (1868)

* Mark B. Rasmuson, “For Prohibiting Possession of Violent Pornography,” Ave Maria International Law

Journal 3 (2014): 37.
°> Roth v. United States, 345 U.S. 476 (1957)
¢ Miller v. California, 413 U.S. 15 (1973)
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" Front line: American Porn, The Cambria List [online], Accessed: 31 October 2018. Available from:
https://www.pbs.org/wgbh/pages/frontline/shows/porn/prosecuting/cambria.htmt

& Mark B. Rasmuson, “For Prohibiting Possession of Violent Pornography,” Ave Maria International Law
Journal 3 (2014): 39.

? Ibid, p. 40.

10 Front line: American Porn, interview Deborah Sanchez [onlinel.

1 United States v. Extreme Associates, 431 F.3d 150 (3rd Cir. 2005)
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12 Stanley v. Georgia, 394 U.S. 557 (1969)

13 Fourteenth Amendment to the United States Constitution - section 1

“All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.”

1% Osborne v. Ohio, 495 U.S. 103 (1990)
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1518 U.S. Code section 1460 - Possession with intent to sell, and sale, of obscene matter on Federal
property

1618 U.S. Code section - section 1462 - Importation or transportation of obscene matters

1718 U.S. Code section - section 1464 - Broadcasting obscene language

18 18 U.S. Code section - section 1465 - Production and transportation of obscene matters for sale or

distribution
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1918 U.S. Code section - section 1466 - Engaging in the business of selling or transferring obscene
matter

2018 U.S. Code section - section 1468 - Distributing obscene material by cable or subscription television

2118 U.S. Code section - section 1470 - Transfer of obscene material to minors

22 New York Consolidated Laws - section 235.00

“1. “Obscene.”  Any material or performance is “obscene” if (a) the average person, applying

contemporary community standards, would find that considered as a whole, its predominant appeal is to the
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IngflanuRauasieasydinednangegnalidiiu 7 U7 (Class D Felony)

prurient interest in sex, and (b) it depicts or describes in a patently offensive manner, actual or simulated: sexual
intercourse, criminal sexual act, sexual bestiality, masturbation, sadism, masochism, excretion or lewd exhibition
of the genitals, and (c) considered as a whole, it lacks serious literary, artistic, political, and scientific value.”
2 New York Consolidated Laws — section 235.05
“person is guilty of obscenity in the third degree when, knowing its content and character, he:
1. Promotes, or possesses with intent to promote, any obscene material; or
2. Produces, presents or directs an obscene performance or participates in a portion thereof
which is obscene or which contributes to its obscenity.
Obscenity in the third degree is a class A misdemeanor.”
2% New York Consolidated Laws — section 70.15
2 New York Consolidated Laws — section 235.00 — 4. “Promote” means to manufacture, issue, sell, give,
provide, lend, mail, deliver, transfer, transmute, publish, distribute, circulate, disseminate, present, exhibit or
advertise, or to offer or agree to do the same.

2 New York Consolidated Laws — section 235.05
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“A person is guilty of obscenity in the first degree when, knowing its content and character, he
wholesale promotes or possesses with intent to wholesale promote, any obscene material.

Obscenity in the first degree is a class D felony.”

2" New York Consolidated Laws — section 70.00

% Arizona Criminal Code - section 13-3502

“A person is guilty of a class 5 felony who, with knowledge of the character of the item involved,
knowingly:

1. Prints, copies, manufactures, prepares, produces, or reproduces any obscene item for purposes of
sale or commercial distribution.

2. Publishes, sells, rents, lends, transports or transmits in intrastate commerce, imports, sends or causes
to be sent into this state for sale or commercial distribution or commercially distributes or exhibits any obscene
item, or offers to do any such things.

3. Has in his possession with intent to sell, rent, lend, transport, or commercially distribute any obscene
item.

4. Presents or participates in presenting the live, recorded or exhibited performance of any obscene
item to the public or an audience for consideration or commercial purpose.”

2 Arizona Criminal Code - section 13-702
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%0 Arizona Criminal Code - section 13-3501

“"Harmful to minors" means that quality of any description or representation, in whatever form, of
nudity, sexual activity, sexual conduct, sexual excitement, or sadomasochistic abuse...”

*1 Arizona Criminal Code - section 13-3506

“It is unlawful for any person, with knowledge of the character of the item involved, to recklessly
furnish, present, provide, make available, give, lend, show, advertise or distribute to minors any item that is
harmful to minors.”

%2 Arizona Criminal Code — section 13-3506.01

“A. It is unlawful for any person, with knowledge of the character of the item involved, to intentionally
or knowingly transmit or send to a minor by means of electronic mail, personal messaging or any other direct
internet communication an item that is harmful to minors when the person knows or believes at the time of the

transmission that a minor in this state will receive the item.”
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% Jodi Aileen Kleinick, “Supressing Violent and Degrading Pornography to "Prevent Harm" in Canada:

Butler v. Her Majesty the Queen,” Brooklyn Journal of International Law 19, 2 (1993): 630-635.

%% The Canadian Charter of Rights and Freedoms - section 2
“Everyone has the following fundamental freedoms:
(a) freedom of conscience and religion;
(b) freedom of thought, belief, opinion and expression, including freedom of the press and
other media of communication;
(c) freedom of peaceful assembly; and
(d) freedom of association.”
%5 The Canadian Charter of Rights and Freedoms - section 1
“the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can

be demonstrably justified in a free and democratic society.”
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founluAd R. v. Wagner® lluasausnfidnatuau (Alberta Court of Queen’s Bench) 16

% Canada Criminal Code - section 163 (8)

“For the purposes of this Act, any publication a dominant characteristic of which is the undue
exploitation of sex, or of sex and any one or more of the following subjects, namely, crime, horror, cruelty and
violence, shall be deemed to be obscene.”

" C.R(3d) 154 (Ont.Co.Ct.1983) (Can.).

38 C.R(3d) 318 (Alta.Q.B.1985) (Can.).
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% C.R(3d) 253 (B.C.C.A.1988) (Can.).
#111992] 1 S.C.R. 452 (Can.).
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“(1) yamanse YA UAALTE

“2 Jodi Aileen Kleinick, “Supressing Violent and Degrading Pornography to "Prevent Harm" in Canada:
Butler v. Her Majesty the Queen,” Brooklyn Journal of International Law: 645.

“lbid, p. 645.

 |bid, pp. 646-647.

* Ibid, pp. 647-648.

% Criminal Code of Canada - section 163 (1) and (2)

“(1) Every one commits an offence who
(a) makes, prints, publishes, distributes, circulates, or has in his possession for the purpose of
publication, distribution or circulation any obscene written matter, picture, model, phonograph record or other
thing whatever; or...
(2) Every one commits an offence who knowingly, without lawful justification or excuse,
(a) sells, exposes to public view or has in his possession for such a purpose any obscene

written matter, picture, model, phonograph record or other thing whatever;...”
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violence, shall be deemed to be obscene.”

% Criminal Code of Canada - section 169
“Everyone who commits an offence under section 163 is guilty of
(a) an indictable offence and is liable to imprisonment for a term not exceeding two years; or

(b) an offence punishable on summary conviction”
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%% Regina v. Hicklin, L.R. 2 Q.B. 360 (1868)

5% Obscene Publication Act 1959 - section 1(1)

“For the purposes of this Act an article shall be deemed to be obscene if its effect or (where the article
comprises two or more distinct items) the effect of any one of its items is, if taken as a whole, such as to tend to
deprave and corrupt persons who are likely, having regard to all relevant circumstances, to read, see or hear the

matter contained or embodied in it.”
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85.
% Mark B. Rasmuson, “For Prohibiting Possession of Violent Pornography,” Ave Maria International Law

Journal 3 (2014): 33.

5T Crown Prosecution Service, Obscene Publication — L egal Guidance, Sexual offence [online], Accessed:

18 October 2018. Available from: https://www.cps.gov.uk/legal-guidance/obscene-publications
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Criminal justice and Immigration Act 2008
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€0 Obscene Publication Act 1959 - section 2(1)

“Subject as hereinafter provided, any person who, whether for gain or not, publishes an obscene
article or who has an obscene article for publication for gain (whether gain to himself or gain to another) shall be
liable—

(a) on summary conviction to a fine not exceeding one hundred pounds or to imprisonment
for a term not exceeding six months;

(b) on conviction on indictment to a fine or to imprisonment for a term not exceeding five
years or both.”

61 Obscene Publication Act 1959 - section 1(3)

“For the purposes of this Act a person publishes an article who—

(a) distributes, circulates, sells, lets on hire, gives, or lends it, or who offers it for sale or for
letting on hire; or
(b) in the case of an article containing or embodying matter to be looked at or a record,

shows, plays or projects it, or, where the matter is data stored electronically, transmits that data.”
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1) uualinsililuaseupsesdenmdemanasunsuduanuin®

2 Alexandros K. Antoniou and Dimitris Akrivos, The Rise of Extreme Porn: Legal and Criminological

Perspectives on Extreme Pornography in England and Wales (Cham: Springer International Publishing, 2017), p. 72.

 Ibid, pp. 73-74.

% Home Office, Consultation: On the Possession of the Extreme Pornographic Material [online],
Accessed: 21 October 2018. Available from: http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/30 08 05 porn_doc.pdf

6 Criminal Justice and Immigration Act 2008 - section 63 (1)

“(1) It is an offence for a person to be in possession of an extreme pornographic image.”
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A3939 AULINTT 63 (7) wag 11ms1 63 (7TA)"° aasalul

% Criminal Justice and Immigration Act 2008 - section 63 (2)
“(2) An “extreme pornographic image” is an image which is both—
(a) pornographic, and
(b) an extreme image.”
67 Criminal Justice and Immigration Act 2008 - section 63 (5A)
“In relation to possession of an image in England and Wales, an “extreme image” is an image which—
(a) falls within subsection (7) or (7A), and
(b) is grossly offensive, disgusting or otherwise of an obscene character.”

68 Ministry of Justice, Circular No. 2009/01: Possession of Extreme Pornographic Images and increase in

the maximum sentence for offences under the Obscene Publications Act 1959: Implementation of Sections 63-67

and Section 71 of the Criminal Justice and Immigration Act 2008, p. 3.

¢ Criminal Justice and Immigration Act 2008 - section 63 (7)
“An image falls within this subsection if it portrays, in an explicit and realistic way, any of the
following—
(a) an act which threatens a person's life,
(b) an act which results, or is likely to result, in serious injury to a person's anus, breasts or
genitals,
(c) an act which involves sexual interference with a human corpse, or
(d) a person performing an act of intercourse or oral sex with an animal (whether dead or
alive), and a reasonable person looking at the image would think that any such person or animal was real.”

70 Criminal Justice and Immigration Act 2008 - section 63 (7A)



131

3.1) M3NMNANANTIAVBIYARS MIUNINTT 63 (7) ()

3.2) N1SNILVNNdINaNTD01dINa LA LA UUIAR VAT TaTNNINSNEN

PN TLILNA AN 63 (7) (b)

(% s

3.3) Msnseyiifeiumsimaduiusiuanuyed auu1ns 63
(7) (@

3.4) yApaninseiNsinaduiususonslmaduiusnislindu

% SAaa ! a a

&7 (ldinazmenseddined) LasduusuNueIn 1Nz AnINAUNS oda TALTWTUY9995e ANl

Y v oq

1951 63 (7) (d)

3.5) NMIVUTUNTEYITUTT Fanuredanisnseyiniingitesiunis
awalagusaaneNgugeulaenslgeTuismayevesyAnanilanssidotonaen 113
o A = =t a - o o o Y
NUNUTDUINVBIDNYAAANUI 233 AIUNINTT 63 (TA) () 1139 NIINTLVNLNEIVBINUNIT
asaleguneanandugeulaunisideTeigauladiuniiavessinievesynnanilaviads
a ‘NI

aula nszvivetesnaen nsninrIeUINvenyARanily LarlgyIULeINNARIIYAAR

Wuilegasa muung 63 (7A) (b)

o 1 4 . = A - a ' a v aa
(@ A1dn “an” waneds nmiadeulny wse nwila lidneskdnde3snig
a9 3o doyalidnazdnfusieisnisladsaunsainlduasdunmadoulmvsen nisld

ANUIN51 63 (8)"!

“An image falls within this subsection if it portrays, in an explicit and realistic way, either of the
following—
(a) an act which involves the non-consensual penetration of a person's vagina, anus or mouth
by another with the other person's penis, or
(b) an act which involves the non-consensual sexual penetration of a person's vagina or anus
by another with a part of the other person's body or anything else, and a reasonable person looking at the image
would think that the persons were real.”
" Criminal Justice and Immigration Act 2008 - section 63 (8)
“In this section “image” means—
(a)a moving or still image (produced by any means); or
(b)data (stored by any means) which is capable of conversion into an image within

paragraph.”
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72 Criminal Justice and Immigration Act 2008 - section 65
“(1) Where a person is charged with an offence under section 63, it is a defence for the person to prove
any of the matters mentioned in subsection (2).
(2) The matters are—
(a)that the person had a legitimate reason for being in possession of the image concerned;
(b)that the person had not seen the image concerned and did not know, nor had any cause
to suspect, it to be an extreme pornographic image;
(o)that the person—
(i) was sent the image concerned without any prior request having been made by or
on behalf of the person, and
(i) did not keep it for an unreasonable time”

> Ministry of Justice, Circular No. 2009/01: Possession of Extreme Pornographic Images and increase in

the maximum sentence for offences under the Obscene Publications Act 1959: Implementation of Sections 63-67

and Section 71 of the Criminal Justice and Immigration Act 2008, p. 5.
" Ibid.
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> Ibid.
76 Criminal Justice and Immigration Act 2008 - section 67 - Penalties etc. for possession of extreme
pornographic images
“(1) This section has effect where a person is guilty of an offence under section 63.
(2) If the offence relates to an image that portrays any relevant act (with or without other acts), the
offender is liable—
(a) on summary conviction, to imprisonment for a term not exceeding the relevant period or a
fine not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for a term not exceeding 3 years or a fine or
both.
(3) If the offence relates to an image that does not portray any relevant act, the offender is liable—
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both.
(4) In subsection (2)@) or (3)(a) “the relevant period” means—
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(b) in relation to Northern Ireland, 6 months.
(5)In this section “relevant act” means—
(a) in relation to England and Wales, an act within section 63(7)(a) or (b) or (7A)a) or (b);
(b) in relation to Northern Ireland, an act within section 63(7)(a) or (b) or (7A)a) or (b).”
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" The Constitution of Japan - article 21

“ Freedom of assembly and association as well as speech, press and all other forms of expression are
guaranteed.

No censorship shall be maintained, nor shall the secrecy of any means of communication be violated.”

"8 The Constitution of Japan - article 12
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“The freedoms and rights guaranteed to the people by this Constitution shall be maintained by the
constant endeavor of the people, who shall refrain from any abuse of these freedoms and rights and shall always
be responsible for utilizing them for the public welfare.”

™ Joaquin De Silva, Obscenity and Article 175 of the Japanese Penal Code: A Short Introduction to

Japanese Censorship [online]. Accessed 13 November 2018.  Available from: http://eiga9.alt ervista.org/articulos/
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92 Simon Scott. What's really at stake in Japan’s revised pomography laws? [online]. Accessed 12 November 2018.

Available from: https://japantoday.com/category/features/opinions/what9%25e2%2580%2599s-really-at-stake-in-
japan%25e29%2580%2599s-revised-pornography-laws

%% Basic Law for the Federal Republic of Germany - article 1 -~ Human dignity — Human rights — Legally
binding force of basic rights

“(1) Human dignity shall be inviolable. To respect and protect it shall be the duty of all state authority.

(2) The German people therefore acknowledge inviolable and inalienable human rights as the basis of
every community, of peace and of justice in the world.

(3) The following basic rights shall bind the legislature, the executive and the judiciary as directly

applicable law.”
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°% Basic Law for the Federal Republic of Germany - article 2 - Personal freedoms

“(1) Every person shall have the right to free development of his personality insofar as he does not
violate the rights of others or offend against the constitutional order or the moral law.

(2) Every person shall have the right to life and physical integrity. Freedom of the person shall be
inviolable. These rights may be interfered with only pursuant to a law.”

% Basic Law for the Federal Republic of Germany - article 5 - Freedom of expression

“(1) Every person shall have the right freely to express and disseminate his opinions in speech, writing
and pictures and to inform himself without hindrance from generally accessible sources. Freedom of the press
and freedom of reporting by means of broadcasts and films shall be guaranteed. There shall be no censorship.

(2) These rights shall find their limits in the provisions of general laws, in provisions for the protection of
young persons and in the right to personal honour.

(3) Arts and sciences, research and teaching shall be free. The freedom of teaching shall not release any

person from allegiance to the constitution.”

% BVerfGE 83,130 1 BvR 402/87 (Mutzenbacher decision)
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" The University of Texas at Austin, Foreign Law Translatation German Case [online], Accessed: 16 April
2019. Available from: https://law.utexas.edu/transnational/foreign-law-translations/german/case.php?id=628

8 German Criminal Code - section 184 - Distribution of pornography

“(1) Whosoever with regard to pornographic written materials (section 11(3))

1. offers, gives or makes them accessible to a person under eighteen years of age;

2. displays, presents or otherwise makes them accessible at a place accessible to persons
under eighteen years of age, or which can be viewed by them;

3. offers or gives them to another in retail trade outside the business premises, in kiosks or
other sales areas which the customer usually does not enter, through a mail-order business or in commercial
lending libraries or reading circles;

3a. offers or gives them to another by means of commercial rental or comparable
commercial supply for use, except for shops which are not accessible to persons under eighteen years of age and
which cannot be viewed by them;

4. undertakes to import them by means of a mail-order business;

5. publicly offers, announces, or commends them at a place accessible to persons under
eighteen years of age or which can be viewed by them, or through dissemination of written materials outside
business transactions through the usual trade outlets;

6. allows another to obtain them without having been requested to do so;

7. shows them at a public film showing for an entry fee intended entirely or predominantly
for this showing;

8. produces, obtains, supplies, stocks, or undertakes to import them in order to use them or
copies made from them within the meaning of Nos 1 to 7 above or to facilitate such use by another; or

9. undertakes to export them in order to disseminate them or copies made from them
abroad in violation of foreign penal provisions or to make them publicly accessible or to facilitate such use,

shall be liable to imprisonment not exceeding one year or a fine.
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% German Criminal Code - section 11(3)
“Audiovisual media, data storage media, illustrations and other depictions shall be equivalent to written

material in the provisions which refer to this subsection.”
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190 Tilburg University, Privacy Crimes in Germany: Criminalization of privacy intrusions by private parties

in German substantive criminal law [online], Accessed: 9 November 2018. Available from: http://www.privacy

spaces.org/wp-content/uploads/2016/09/German-substantive-report.pdf
101 German Criminal Code - section 184a - Distribution of pornography depicting violence or sodomy
“Whosoever
1. disseminates;
2. publicly displays, presents, or otherwise makes accessible; or
3. produces, obtains, supplies, stocks, offers, announces, commends, or undertakes to import
or export, in order to use them or copies made from them within the meaning of Nos 1 or 2 above or facilitates
such use by another, pornographic written materials (section 11(3)) that have as their object acts of violence or
sexual acts of persons with animals

shall be liable to imprisonment not exceeding three years or a fine. “
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102 protection of Young Persons Act — section 18
103 protection of Young Persons Act — section 15
104 protection of Young Persons Act — section 27

1% 951030l YaU i, madladluglsungduan: Politics in Western Europe, RufiA3sN 4 (Nganne:

UNINGIETIUALNG, 2544), Ut 57-58.
106 Federal Constitution of the Swiss Confederation — article 7

“Human dignity must be respected and protected.”
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107 Federal Constitution of the Swiss Confederation - article 16 - Freedom of expression and of
information

“(1) Freedom of expression and of information is guaranteed.

(2) Every person has the right freely to form, express, and impart their opinions.

(3) Every person has the right freely to receive information to gather it from generally accessible sources
and to disseminate it.”

108 Federal Constitution of the Swiss Confederation - Article 17 - Freedom of the media

“(1) Freedom of the press, radio and television and of other forms of dissemination of features and
information by means of public telecommunications is guaranteed.

(2) Censorship is prohibited.”

109 Federal Constitution of the Swiss Confederation - article 36 - Restrictions on fundamental rights

“(1) Restrictions on fundamental rights must have a legal basis. Significant restrictions must have their
basis in a federal act. The foregoing does not apply in cases of serious and immediate danger where no other
course of action is possible.

(2) Restrictions on fundamental rights must be justified in the public interest or for the protection of the
fundamental rights of others.

(3) Any restrictions on fundamental rights must be proportionate.”

10 Federal Constitution of the Swiss Confederation - article 123

“The Confederation is responsible for legislation in the field of criminal law and the law of criminal

procedure.”
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1 Swiss Criminal Code — section 197 paragraph 1

“Any person who offers, shows, passes on or makes accessible to a person under the age of 16
pornographic documents, sound or visual recordings, depictions or other items of a similar nature or pornographic
performances, or broadcasts any of the same on radio or television is liable to a custodial sentence not
exceeding three years or to a monetary penalty.”

112 Swiss Criminal Code — section 197 paragraph 2

“Any person who exhibits in public items or performances as described in paragraph 1 above or shows
or otherwise offers the same unsolicited to others is liable to a fine. Any person who, in advance, draws the
attention of visitors to private exhibitions or performances to their pornographic character does not commit an

offence.”
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113 Swiss Criminal Code - section 197 paragraph 4

“Any person who produces, imports, stores, markets, advertises, exhibits, offers, shows, passes on or
makes accessible to others, acquires, or procures or possesses via electronic media or otherwise items or
performances as described in paragraph 1 above that contain sexual acts involving animals, acts of violence
involving adults or nongenuine sexual acts with minors is liable to a custodial sentence not exceeding three years
or to a monetary penalty. If the items or performances contain genuine sexual acts with minors, the penalty is a
custodial sentence not exceeding five years or a monetary penalty.”

114 Swiss Criminal Code - section 197 paragraph 5

“Any person who consumes or who for his or her own consumption produces, imports, stores, acquires
or procures or possesses via electronic media or otherwise items or performances as described in paragraph 1
above that contain sexual acts involving animals, acts of violence involving adults or non-genuine sexual acts with
minors is liable to a custodial sentence not exceeding one year or to a monetary penalty. If the items or
performances contain genuine sexual acts with minors, the penalty is a custodial sentence not exceeding three

years or a monetary penalty.”
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! New York Consolidated Laws — section 235.05

2 Arizona Criminal Code - section 13-3502

® Arizona Criminal Code - section 13-3506

# Criminal Code of Canada - section 163

5> Obscene Publication Act 1959 - section 1(3)

¢ Criminal Justice and Immigration Act 2008 - Section 63 (1)

" Penal Code of Japan section 175
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