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31 fuAN 2562 36.00 36.00000 92.64

131 : 1ONATUTENBUNITUTIUNLVDIHILANENTINTY A5.IATA ASUYUIA AMzNIEiveransN1TUYY

PAINTUNNING Y, 2561

= IS

NsUNANUYTIUA 1 nanau 2561

518019 (WU UN)

LAUS

LASAR

v A a

UayT3uan
UnyBnuanday

Y]

uﬁﬂmiamumamwaaﬁﬂms

5,000.00

5,000.00

INEGULRGNURR
v A ¥ QQIJ > a '
UgBamiin1sAkuaTIn U seLmne

Y]

UANNITU WNFenTuRUATIIIUsEINA

3,500.00

3,500.00

U = le’
YIYNUUTUIAT
Ty

IS) ' LY N L |
YNANNANNDATILANLUAYUTDHA 3K}

Jeyuanvilsunang

[ '
v = A

VUNNAYYITDRUATINNUILNFARINUN

3,500.00
7.36

3,507.36




MIUaRITIENITIUIUNSIUTUN 1 gaias 2561

31

ULARIFIUENNTREU (VU8 UMW)

Juindnaenan19andnnaniuasusesnUeyd

AU

=

Funsneg wilau
Fuen 5,000.00 | W3R 3,500.00
Aumaunie 3,500.00 | Wnilswang 3,507.36
NaRNs9NSRTLanUABusodntayT 736 | (¥n) gnuriisunans (3.500.00)
39 8,507.36 | &"d 7.36
FIUYDUI 1Y
yuuanioy 5,000.00
n hazau -
39U 8,507.36
nstufinta®iud 31 Suinau 2561
$96M15 (MR8 M) AU LASHI
ay¥n Wvamuanndnruandasy 50.00
Jafmiinsmidunsmaseme 50.00
ﬁ’uﬁﬂﬂ%’ugamﬁmﬁmﬁ&Lﬁumiwmilﬁmm
faydgnuilsunens 50.00
y¥n “bveuaindnsuandasy 50.00
”uﬁﬂu%’ugaﬂ'wqﬂwﬁﬁmmﬁ
JoyTran1annndnsuaniUdsusesdnane 3.68
Jaynamendnsuandsusesnd 3.68
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NMSUAAIIIENNTIIUNTIUTUN 31 SuanAu 2561

JULARSFIULNNTEIU (VU8 Um)

Funsne wilau

Ruan 5,000.00 | Wwiinsa 3,550.00
gnviisunens 3,550.00 | 89178997989

(%) W miisunas (3.507.36) | Yunuansioy 5,000.00
qns 42.64 | n "bavay -
AuPAunde 3,500.00 | HaseanSasuaniUdsusednny  (3.68)
HARANINSRTILANLUAB LSO Jey 3.68 | 574 8,546.32
379U 8,546.32

= a v

nsUUNNUYTIUN 31 JurAy 2562

518015 (MU8:UM) s LASAR
Uaydin 1bviayuainnisUasiunnmdes 50.00
Uy Banuiin1smkunsInelseina 50.00

U = U ¥ d’j ¥ a '
UUﬂﬂﬂiUﬂ;ljﬁﬂ’lLf\]’]VUﬂ’ﬁﬂ’]LQ‘UWT]G]’N‘U?%LV]?T

7
a

Fanuilsuians 50.00

Toyin "bunenuandnsuaniudeu 50.00

nUFuyamgnuilsuins

2

ﬁe
=2

Jeynan199INdnIuanUasusosingg 3.68

Y

a1k 3.68

JUNNANINUNANIINDATILANIU AT UTORAUTY

o

U TNan199IN9nTIuanUasusosn

2 %7 %

YL ANNUNITANRURTIANIU TN 3,600.00

v (%
=]

AUUFUIANT 3,507.36

2 2

Fanviisunans 3,600.00

3uan 3,507.36

ﬁuﬁﬂU%ijaﬂﬂLﬂﬂ%ﬁﬂﬂiﬂﬂL?uﬁli’m’lﬂ‘ﬂismﬁ
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NMSUAAIIIENITILIUNSRUTUN 31 A 2562

JULARSFIULNNTEU (VU8 Um)

Funsne wilau

HuaEn 1,492.64 WA -

FupALae 3,500.00 | #2UYa9IY8

NanNSnsmanasusedatiyd - | yuvuansty 5,000.00

574 4,992.64 | nlsazay (3.68)
NARINSRTIANUALUTERARY (3.68)
593 4,992.64

[ ¥

NFIRg19rIauaTaasulanun1ed 6 Wisuiisunilsvianuainsy
n1stuiinUgdnuanaiedu aziulaainistuiinUydnuenaisduinananilsvinnu
TunsidenluwnazanTgdlndnisaenssmserinaiu wuyanisiuazmiiuing
wonanil nstuiindydvesiuanudssdunszuatuanlasiunilsviayuainnisueeiu
Anudsaduaruniisvesduninengniesiuanudess idunalnludinnstuiinsienisnils

> o Idl ' U = ! ¥ 4‘
w1y uIInn1svesiuaumdsdluiunilsuiayulaenswaazgniduiiniduailyaiede
dunineturseduamuiiesalagnuigliuas visesdng e vl azuanuduaiuniisves

puYUNIsUIBdUNInevsodun wieandeusian tumu
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=1

nanmsUuNnUsy®

Mls(uanu)U 2561

Mls(uanu)U 2562

LY

UMK Wt siluliaiuladeansisae

_Sufinnsesiuanuidsasiesiniseey 1z - (7.36) (7.36)
- SufinnsUssfunnuideiny a 1damuasswingd U.68/2541 (3.68) (3.68) (7.36)
sunsiiue WuRemsTtauladvassae

- ﬁ’uﬁﬂmiﬂjaaﬁ'ummL?%ﬁlﬂmgamqaﬁiim (4.07) (3.29) (7.36)

- JUINNSUDINIUAMULESS L UN LA UAR

(n bvenuianstuauniiduduninengnlesiunnuds)
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3.2 vannsmRuladiyaaaiertunistiivesiuanudss
3.2.1 Usznelng

NYVNILNTRINTUALANFINTUATINNTTAYIVBIUNTIA NN ERuladfyaaa

v

= Y o = o al' a ' Ao &
N3UNTITUDINUANULEIDATILANLURIUNUATIHNUTLNA UAU

3.2.1.1 4157 9 unalsEna5ugIns nuuanislednsanilasutunsie
nsAUINRUATIIIUsEmAaduRunIine TaslundenlydnswandeuRuasIvedsuInng
WY IAITUANUNY UUNEIIAIENITTUIATI VT 0VBISUIATUMIUTE WA LNY

3.2.1.2 17931 65 M3 (5) wneUsEaIaduINg N IMUANNTATUTMRUATIANUTENA

Mmdsegluiuanmevesseuseuzia1iad lngRunsvisensneduauinnudnsdiuaden

[ [

SUIANTNIUYTUTD NUFUAIUIUAIUTNTINURAYTITUIAITNIAITE VY LaZRUNT) NTNBFY
& a2 oA = a ! Ao o ! !
wsenllau fallmusesandulunsinalsemansunvmieaslulusymnssoussozina
Toy? v rumasesadulduasineausimnaialuiuinsuumieaaly
3.2.1.3 11a571 65 W3 (8) wineUszanaseg1ns nvualnsiamuesduaiindu

Runsmnesewd a nadulusanesusnuwanasuluneswmainvesiunladuaiiu

[

3.2.1.4 @ NFIBNATININGA U.68/2541 1309 YayN UM NAY N TONTBVILRUATY

aeUsEmAaImun Felumaieniuuienviemsuaiutiiuananilnnuuszainizuive

¥ [
o =~ o o

IARUANd Y TNV BRURTIAIUTEIMAR MU TuANTYd a Jundyyenseny

v
N v

Runsaauszine nedyginosddnvuzineluil

(%

n. adyadnienilain @y 1¥evsevgRuAIIANUTHINAGNNUIADY

WusuAsnndve

Y. NIINIFYYITONTDVIELIUNTIANUTEINARIINUIND9LAADIN

ANURBINIsUsEAuANUEeluyanil iseinddunnesnselunienun vielignuilng

Y

ee

Tasun 15zlinenun

MU OVIRUATINWNUTENAANNUIIUIURABE QYY)

o o

aa
A. AIUNNN

'
o [ Y

pasUIdIRIna LNy

A7}

&
YT o TUNFYTENIBUERURTINUTEIM AN Y9

WenufUaiesdyaniledygyilalule
LY = v IS d‘ a d‘ =) a a yaa v !
n1stuiinddineniuiunilsaniiieldeaBlulatfiyana TUsagaieed

nstufnUaduazuanssignisuandiafinug 30
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v 1% '
=l

nsfinuIEnvIemsuatuiiuanalienuIveNUA YY1 enI DU URUN T

q

ANUTENANNUINTUNNU YT o U aeuriov1sRunIIn1UIEING AURaNLNaIN
LagIsN1sAINanLaILTENYSeuEIuliiuananesduinUydveyniunudy gy yevse

MURUATINUTTINARIIUIsludyTvesuTenvTommuaiuilfynnatiue SIUnaen

Tudgieusylevulumsa 1wiun saviiedungiulaiiiyananie

3.2.1.5 A1EINTUATINING 71 U.114/2545 1599 n13978Runudygianiudeu
gns1menily (Interest rate swap) hazdggkaniUasutuniinisuszina (Cross currency
swap) N1YUATEINYBIANTIA1TOYNUSTLYUBIAUAIINLFSIINTNTILANL YA I UM T
ANUTENA 5N muaUsziavnuaRulaisUsziiulinsil
n. Fyauanidguldunsinnelseine (Cross currency swap) tJudyan
nansdulsziannilanadyginnasiazianildsunisenissuaetuauazana anely
Iql ¥ d‘ ¥ U Idl U 2 dl IQJ H
szeza1in WualiielasiuauFsnnauiurIurednsanilasy Ineadyy e

o/ a

niledeyazneluanavds 1wy Um wazSuRuanadu 1y AeaaNTansy wazAdy1en

U g7}
v

siwwﬁq%%’mﬁuaqamw LLaséwaﬁuaqamaaméam%’g Faluumdaan ffjﬁag@wﬁaaaaﬂw
awﬁmiLLamﬂ?isuL‘Euéjuiwdwa@jé’igzyﬂméamﬁwﬁﬁ’u Taea wnendnuanuasuluiu
MY am%’umaﬁﬁiﬂﬁmmaﬂL‘U?ﬂlaufﬁué’{uiwdwﬁé’mufyw ﬁﬁ@mﬁﬂﬂauﬁaawau UM
masznaliaelunandunstudulunaauandeutuasile nsdlfnan @jﬁmmwﬁ”’a
goshelufinseiiunanesdnsuandouitunsmasemasslufidulafisUssdu

2. MsdyakaniUasudunsansUseng e1adnsmdygisaniie
é’mmaﬂﬁamuﬁiﬂﬁyw Fonn éiJQJ,QJﬂLLaﬂLﬂgﬁuﬁumi’lﬁl’mﬂizL%ﬂLLazgﬁ]iﬂﬂaﬂL‘ﬁﬁJ (Cross
currency interest rate swap) ?fqgé’gyjzyﬂﬁmsmwmuLmulumimizﬁummé’@w
LLaﬂLﬂﬁaumaammq%ﬁmwﬂLLaﬂLﬂﬁau TnefiaruiuiiuiinesszarauInaInnanis
symnesnneniemuiinnasiu Gseradusnsnendensiivarviednsnendeassd
waztdunise mmmm‘iumwﬁqaqa Runamsiinanmswaniasusnsnende 1
Snunsidufulefivssdiuamnnns 40 () meizma%g'}m

[ Ag]

wonaN Feanmualnin1INAITUIMINTINGANITUNRANIIT AT

~ Y4 a o ! o c{' A a o =~ « c{'
NLQG]U']QEJQJNUﬂu LmeﬂaQV]']ﬁileJﬂLLaﬂLU@UULWN@ﬂaiUWQJI']WUQLWUQLW@LU@UULLU@Q

v v

HanauwUUNANAd 1K ln

v
IS a

nuRuiisaglasunudyanniudu ndunaneuununlasuain

Y

denanidsuunuy laeiladiaauilesduninudssninaudunIuuessnsantUasu

HUATINNIUSENALAL DM IABNLUE RUNARNNSTLANAINNITHANLUAEURUATIANSUSEINALAY
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é’mmamﬁ’a%@é’mm@%m ”iy,zyﬂLLaﬂLU?@M%’%’U%%Lﬂuﬁulgﬁwiuﬁumummw

40 (4) (n) unsUszanadugins
ﬂizﬁ@'é’@agmﬂwﬁqrﬂ'waimﬂ@ﬁmﬁsﬁumaﬁmﬁLﬁmmﬂmsmﬁﬁgm

LLﬁﬂL‘U%ﬂAé’G}i’]ﬂ@ﬂLﬁ&l (Interest rate swap) éi’igfg’lLLaﬂLﬂgauLﬁumiﬂﬁiﬂﬂﬂﬁszﬂ (Cross

[

currency swap) Lagdananiudsutunsineussivalazdnsinanids (Cross currency

A7)

interest rate swap) Zadya1dndenilaiiandisenseslunseRunanimsasuneniley vse
AUsu menlenienrusundnvauziiululafisssifiunuuinst 40 @) () unslsyana

Fwns

3.2.1.6 A1AINITUATININTA U.132/2548 1599 AM5ATUINRUATIANUTEINALTY

RuUA NgmuuINg 9 UM 65 N9 (5) 41951 65 N7 (8) WATNINTT 79/4 wAIUSTUIA

$¥0n3 NMuualienaunsAwuArieTIAdutue s inevetn T smudalutduamu

Y Y
a o

A & a ' =~ U a a v A v v aa =
58838W3WLUU3Q@Nu@]i’]@]’mﬂﬁglfmﬁLW@‘VWQNu{jumaIUUiﬂmwiawqﬂwUﬁ?uu@uﬂﬂawGNSUU

AN MINEURIRUTTINA

¥ 1%

<

nveyarIeny aziulandiluiinguinenidennsveslneinmuanisauiunis
Rulafifupmalieensdniau In1sn waliiieanisulasniuasiansusenaansudunineg

piau 57919 wazAlra1emItY @UAIFINSUATININGA U.68/2541 way 7 U.114/2545

a =

osurefsussinnvesiulafislszdiu n1sduiingeniswasauiun siulaiiyanavues

[

dyruesiuanudes i dgygdeviealtiun wazdygiuanildsu wazdinivunle

farsaanuvesndgyg e dulafaUssdudulumudszanaiuginsiu dladedu

A

o '
Y

ngrune faty damianaluazlufeufuRnle Wunalunsawiun8tulaunaziaivial

AMUBANANGAY  UDNAINT A 1AITUATININGA U.132/2548 8§90 1AUALAENLIUNISAIUIUAN
= & a & & a a a |
#3031 duRUAI e e a1 s UL luRuamussozeImluanatdunsisisssine
lngd19899nAI9g 19N suandeIn BlaensUesiuaudesluuni 2 nuiinguunenns
~ vy a A ~ ) = a
a1nsvadlnedlonalvdnisaununisvanidesnigainnisdesiuanuideaduamussey

Y o]

glusnsUsemelaanisaneleunlslddslsemanionsinngenle
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3.2.2 UseinAandansLay
Uszinaoaainsidariulsyimaniimuiuad dgsnanianIununsnssy gaamnssy
! a K v ¥ a o a a a
Lagn1Inaniie uana1nt Gelyunnsgiunissieunianistiuy atui 9 13594 LASale
a A ) v o A e ~ =
N19N15HU Wwudetulsewalng sty Ussimeeaansias adulseimavuizaulu@nw
al a ycu:a & %] d‘ 4" % % yv

n13A M BRulalfyaraven sUssiuaudssdetau wlslvladuussmelng

(%

Useinpooansidelyunsgunsdaflaedfugiuananuasgiunissea
MIMIRuTEMNUTEINA (IFRS) lwuiRgniudsemealng Taguinsgiunisseaunianisiiy
wundu 2 Fu iudu Ae

$uit 1 Full Australian Accounting Requirements %QLﬁumﬂ%mmgm n13
SenunImItuasuyad MiuRansitauladeassue

$uft 2 Reduced Disclosure Requirements #ann15Uu¥IN v@%LMﬁau%’juﬁ 1 uf
ammiLﬂmeaﬂTaaga

oe1dlsfiny lutud 2 du ersdananuasgiunss eI T&useEng
Useea wuiansuungey (International Financial Reporting Standards for Small and
Medium-Sized Entities: IFRS for SMEs) #aunna1sa1n TFRS for NPAEs fiuszinalnelyag
aqtu L9 IFRS for SMEs nwmalvingufianisdanisuntsiiusay us TRRS for NPAEs Tailn
A wuslwdan 1eumdusn Wuau fofu lufinnuwenawemdnnis Toydfia Fayluusene
pRAMIABIYITIN 2 TuinasTIunsTenensiufienafinanemadendiuladfiyeaa

1PTEIUNTTIENUNNTEY atufl 9 Bes ndpsdiovnamaiu Bulvludseine
poamsdediotuil 1 unsiau 2561 \unuly wdnnsuaginistadeseasiBenlail 3.1.2-
3.1.3

Income Tax Assessment Act 1997 ungumnenideinsvesuszivrosainsidy
TudfiEulvesgunsseuninisiu atufl 9 13es 1n3esiion1en1siiu The Board of
Taxation of Australian Government lgﬁﬂ’]iﬁﬂwﬂﬁﬁﬂﬂﬂiﬁm%ﬁLU”SEJ‘L!LL‘LJa\‘il‘ULL@S‘U%JU
nMsaanniuladfiyanaiiiolnaenaaeafuinsgIun1I8uNINITEURINA1

Tusgnined 2561 wad BalavarulngynisaiuiuniBluladiyanaifeafunisyesiu

Anudsaduluamunannistd
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winaFornsiierfunisdesiunnudesnimualaluuni 3 “Specialist liability
rules” @3-10 “Financial transactions” %3n 230 “Taxation of financial arrangements”
MIAEeY 230-E “Hedging financial arrangements method” 489 Income Tax Assessment
Act 1997 (3’1HangﬂﬂLLﬁﬂﬂiuﬂ’]ﬂNU’lﬂ‘ﬁl 2) fli'mﬁ%L’SEJ@V]ILﬁﬂﬂ%@ﬂﬁﬂﬂ?igaﬂﬁuﬂ’l’mL?‘iEN

[

NSRFWANUABUNE 1AL

3.2.2.1 ngusvean

n. ieazaInnoUsransnImlun1TuImIANEsImMIINITRULAEN1Tan

s1n1sunaIn1SnluasnrassiulazlanannisniendennassiuninnIiledinisuseiu

A
AALED

v, aan1siaeunsegslaluifeunisaten® dufnainnisidennisveaiu

o an !

AMULEETI UL
3.2.2.2 A 11U
N Y o = . =~ =

n. 918113919NUINUANULESY (Hedged item) MINLAIULENIIA 11T
IANITNNNITRUALINU (1) FUNTNY NIDUINAIUVDIAUNTNY %30 (2) BUAU UToUNEIU
Yonildu 130 (3) N1TERNHUVBITIND UTBUNAIUVBINITERAUY UT8 (4) 519M5 9
ABUYNLUTAzIRATUlUBUIAN YTBUNNAIUVRITIENTT YT (5) RuawuanSlunisuseimea
WIBUNEIUVBIIUAINUY %30 (6) 518n15DuTInmualy 518015 (1-6) ordusionas
~ ¥ o = .
ngnuasnuAuLEs (Hedged item)

2. N15TANITNIINITIIULNOUDIAUAITNLAB S (Hedging financial
arrangement) N159AA13N19NSIIuaINNsaLdulatan1sTanIsmensiiulaelynsians
AYNUSNION15IAN19N19N5RuNbulens1a1 5o YR Us wAN15UBIAUAIINLELITUATT
! a Y a s ¥ Y] = A a ¥ & &
asUsenrAazfodunisinnismienisiuiieUssiuanudsaie (1) dn1sas1e ¥e e
UszgnanisinnisiiednguszasalunisUasiuanudesiielrvesiusenisignuesiy
AMULEBY (2) N135E39 Fo nIeUszynanisdnnistunesdulumuieulavesinsgiu

a o a ! A A Y o ~ o o ¥
N39189UNINsRuAziiouaIesdiolunisussiuniudes uag (3) NM3innIsHuAes

L=

v A A ¥ o = a
Qﬂ“U‘u il iUUGUUjuLﬂi@ﬂﬂ@IUﬂqﬁﬂaﬂﬂu@’NNLﬁﬂ@lu378ﬂqquﬂﬂqilﬁu
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A0819UDINITIANITN NN TRUNEUBsAUAMILE S lan dey18nd
\dan (Options contract) @audunisvasiuanuidsslunisivasuuiawesyan1iunass

(Intrinsic Value) 11y wagdgy139v18a291un (Forward contract) #9Usznaunies1al

Ui 1919n13(Spot price) Laznantle

mnsensuessiuanudssluauisaiduluau@eulafinuualalag
lulasunIndanienarsvisnuanelyiiielnanenssun1siatsa (1) lAa1sNISIANTS
a' v = o A v o

AMUFsasuleuie (2) s1en150uindey® (3) seuudny@vasnisaiuau (4) Nseuiu

nsnfuguaniglu (5) anunisufimininveiinnainlagesuieduduneu (6) Houlu
dulunureuweiilvly uag (7) Tnguszaspveamuingesil

A. NISEHRDNNITINNITNNNTRUNDUDIAUAINNLEYS (Hedging financial

arrangement election) tAATULED (1) 4AN151891UN19AITHIUEINTUT19lRa 1 usud

Y

AUNSINN1UTV0IUTEINADRALIATIABNIaNTUTRIILY wag (2) $1891UNNNNSTIRUADS

gNATINEOULAINLNINTFIUNSAR LT TvRssinAosams e visonTusewialy

N5IEDNNSINNITNIINSRWNeUBIRUAMLEgas lua I sanauAY

¥ ¥ A ) a o Y ) a ! = A ¥
o snu Wan1sian1snen1sRuiieUsstuanudseldulunudeulann 1muda

4L N159ANITASIANTOUNUSN19A15L3U (Derivative financial
Y a A ' a a 9 a
arrangement) 1Jun1sdnnsvnenIsiule (1) yamnsiudsuwlaainainauduniudsey

.,
12 uae (2) ludunsdansamiuituasmuans viedumsiansamiuiuamuansiiyan
ugsnMMsiamamansiusaamdufiazanlaannaudsuasesiadonain

2. mstasiuanudssiunsinsuszna (Foreign currency hedge) Ly
M3dnn1IMIessiud (1) yamnsasuianinainanuiumiuyessasuaniuasuunn
luleiFuasmuans way (2) nsdanisdestuanudsaisifunisindeulnivesdng

LANLUAYURUNTINNIUTLNA
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donAaediuTIENsignUeeiuAuLdes

2. n Fanmsvasiumnudeea 1ud fadusielanienid

¥ o = o = ' ¥ =
A. mqﬂﬂuﬂqﬂﬂqiﬂaﬂﬂUﬁjqﬂLﬁENaTV]TUﬂ ﬂ@L{]UﬂWIGUQ']EJVl'Nﬂ’]Tﬂ

winarudaulanslud (1) Wuarlyareiiinainsielanienie wse (2) wuluaiy

a

Taguszasanisaiiugsia waz (1) Wduuidnidnsdulszsmasainside (2) ¥1auaIN

sglaanaiaUssine (3) selanadudusiglalafueniiund @) vianuisnuanie

vsaunngesiunendeRuiladnnislungmneaidvinnduiiieives

4. M3IUTEANN BUAYVINNUNINTE TeasBunn1un1sed 7

a Y} a
M1F19IN 7 ﬂqiﬁ]mﬂigLﬂWﬂ ﬂ‘jﬁLLaz“UW}‘VJuW’NﬂWH

a 1fun

n 1

UoNUTELNADDALATIAE

smmsﬁgﬂﬁaaﬁummﬁm YIANY

1 maamwaqﬁum%’wéﬁgﬂ n 159NN1TAINY YINUINNITAN Y
Uosuauides

2 | Aundwoansfidslulsene n 15918V YINUINNITAN Y
poamsae UG

3 | nabveyuannsamuly HNIUNIANALENEIY | UNLIUNS DaR A1 Y
AaUsEImANUEnEY N8N é’méaumiamu

4 | selailaduoniund swlefilasuonund | luduailyaieniennd

5 | lulysolantansuazlaly | lwlessiolanieniduas | ludualeienantd
s1elefiladusniay TlysnelaitlaSueniou

6 ﬁuiuu’%ﬁ’whama n 159INN15AINU YINNUIINNITAIV

7 [WulefsUsziduainenn | melaluvsema ManululsEne
DOALASLAY

8 | Qulafisssduanunasiule | Melauonyssme MANULENUTEINA
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I1. Aggressive Tax Planning Schemes based on After-Tax
Hedging

1. In general

Risk management is a key issue in corporate management and,
generally, is a relevant part of the decision making process. Depending on
the case, entrepreneurs might not be willing to assume specific risks
incurred in their business activities, hence, the need for hedging. In this
regard, the incidence of hedging as a financial risk management tool has
increased dramatically in recent years and continues to do so. In order to
hedge the risks associated with interest rates, foreign currency rates, prices
of commodities or of financial instruments, the use of derivatives such as
futures, options and swaps has expanded tremendously. According to the
Futures Industry Association, the volume of futures and option contracts
traded around the world has increased from 8.86 billion USD in 2004 to
22.30 billion USD in 2010.'

Hedging can be done in a number of ways but it essentially consists of
taking equal and opposite positions so that the risk associated with one
position is neutralised by the results from the opposite position. For
example, a company with domestic currency (DC) as its functional currency
holding foreign currency (FC) denominated shares can hedge its (long)
exposure to exchange rate risk by taking an equivalent (short) position by
borrowing FC for an amount equal to the value of the share investment.

2. Hedging transactions: an example

For illustrative purposes, assume that a company purchases shares in a
foreign company for an amount denominated in a foreign currency of 70 FC.
Assuming that at the time of the purchase the exchange rate between the
domestic currency and the foreign currency is 1 FC=1 DC, the price paid by
the company for the said shares is 70 DC. As a result of the company
acquiring shares in a currency different from its DC, the company is subject to
a foreign exchange exposure when it sells the shares or where it accounts for
the shares on an accrual basis: if the DC strengthens, the company incurs a
loss on the share investment’ (e.g. exchange rate 1 FC=0.5 DC: if the

AGGRESSIVE TAX PLANNING BASED ON AFTER-TAX HEDGING © OECD 2013
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company sells the shares whose purchase price was 70 DC for 70 FC=35 DC,
it incurs a loss of 35 DC). The company might then decide to hedge its foreign
exchange exposure by borrowing FC, at an exchange rate of 1 DC=1 FC, for
an amount equal to the value of the shares (70 FC), as shown in the diagram
below.

Figure 1. FC denominated share investment

Source: OECD

The table below shows that whatever the exchange rate fluctuations, the
company is not exposed to exchange rate risk: if DC strengthens, the
company will derive a gain on the loan while suffering an equivalent loss on
the share investment, thus effectively hedging itself; similarly, if DC
weakens, the company will derive a gain on the share investment and an
equivalent loss on the loan.

AGGRESSIVE TAX PLANNING BASED ON AFTER-TAX HEDGING © OECD 2013
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Table 1. Hedging Forex Exposure

FIX Share investment Loan Net result
1FC=1DC 70 FC=70DC 70 FC=70DC -
1FC=0.5DC 70 FC=35DC 70 FC=35DC

Gain (loss) (35DC) 35DC 0
1FC=15DC 70 FC=105DC 70 FC=105DC

Gain (loss) 35DC (35DC) 0

Source: OECD

3. The effect of the tax system on hedging transactions

A hedge is effective both before and after tax where the tax treatment of
the transactions making up the hedging relationship is neutral. This means
that the taxation of the results derived from the hedging transaction (in the
example above, borrowing in the same currency as the one of the share
investment) and that of the results derived from the hedged transaction/risk
(in the example above, the acquisition/holding of shares in a currency
different from the taxpayer’s functional currency) mirror each other. An
example of neutral tax treatment is when losses connected to one position
are deductible and the gains connected to the opposite position are taxable.

Where the tax treatment of the results from the hedging transaction and
that of the results from the hedged transaction/risk do not mirror each other
(hereafter also referred to as “disparate treatment”), the hedge will be
imperfect on an after-tax basis.* Consider the following two examples’,
where gains/losses on shares are non-taxable/non-deductible while
gains/losses on loans are taxable/deductible (table 2a), or vice versa (table
2b) in that the gains/losses on shares are taxable/deductible while
gains/losses on loans are non-taxable/ non-deductible.

AGGRESSIVE TAX PLANNING BASED ON AFTER-TAX HEDGING © OECD 2013
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Table 2a. Hedging Forex Exposure: imperfect hedging on an after-tax basis

(assuming a 30% tax rate)

Share investment Loan
FIX g:i);;aien?)r?-ot/glable g:;;;aiet;ngl"{;) Net Result
(losses) = non-deductible (losses) = deductible
1FC=1DC 70 FC=70DC 70 FC=70 DC
1FC=0.5DC 70 FC=35DC 70 FC=35DC
Pre-tax result (35DC) 35DC 0
Tax benefit/(cost) | - (10.5DC) (10.5DC)
After-tax result (35DC) 245DC (10.5DC)
1FC=1.5DC 70 FC=105DC 70 FC=105DC
Pre-tax result 35DC (35DC) 0
Tax benefit/(cost) | - 10.5DC 10.5DC
After-tax result 35DC (24.5DC) 10.5DC

Source: OECD

In the above example, if DC strengthens against FC, the company will
derive gains on the loan and equivalent losses on the share investment on a
pre-tax basis. However, due to the taxation of the gains on the loan, the
company will be in a loss position for an amount of 10.5 DC on an after-tax
basis. On the other hand, if DC weakens against FC, the company will have
an after-tax gain of 10.5 DC as a result of the deduction of the losses on the
loan (assuming the losses can be offset against other income) and of the
non-taxation of the gain on the share investment.

AGGRESSIVE TAX PLANNING BASED ON AFTER-TAX HEDGING © OECD 2013
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Table 2b. Hedging Forex Exposure: imperfect hedging on an after-tax basis

(assuming a 30% tax rate)

Share investment Loan
X g =l gins < ronavatl NetResit
(losses) = deductible (losses) = non-deductible
1FC=1DC 70 FC=70DC 70 FC=70DC
1FC=0.5DC 70 FC=35DC 70 FC=35DC
Pre-tax result (35DC) 35DC 0
Tax benefit/(cost) | 10.5DC 10.5DC
After-tax result (24.5DC) 35DC 10.5DC
1FC=1.5DC 70 FC=105DC 70 FC=105DC
Pre-tax result 35DC (35DC) 0
Tax benefit/(cost) | (10.5DC) (10.5DC)
After-tax result 245DC (35DC) (10.5DC)

Source: OECD

In the above example, if DC strengthens against FC, on a pre-tax basis
the company can hedge its forex exposure by deriving a gain on the loan and
an equivalent loss on the share investment on a pre-tax basis (or vice versa).
However, on an after-tax basis the company will derive a net gain of
10.5DC due to the deduction of the losses on the share investment
(assuming the losses can be offset against other income). On the other hand,
if DC weakens, the company will suffer a net loss of 10.5 DC caused by the
tax due on the gain on the share investment.

4. Factoring the tax treatment into the hedging transaction: over-
hedging or under-hedging

It is apparent from the previous examples that in certain cases taxpayers
may see an opportunity or a need to factor taxation into their hedging
transactions in order to be fully hedged on an after-tax basis. Where the
results from the hedging transaction are subject to a higher tax rate than the
results from the hedged transaction/risk, taxpayers may take the net impact
of tax on the gains or losses on the two opposite positions into account by
“over-hedging”,’ namely by grossing up the (notional) amount of the
hedging instrument using the following formula:

AGGRESSIVE TAX PLANNING BASED ON AFTER-TAX HEDGING © OECD 2013
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(notional) amount value of hedged 1 — low tax rate
of hedging = item X
instrument (e.g. shares) 1 — high tax rate
(e. g. loan)

To illustrate this with a simplified example, if a company whose
functional currency is DC makes a share investment in a subsidiary
accounted for in FC, it can hedge its forex exposure on an after-tax basis by
entering into a loan agreement denominated in FC for an amount that takes
into account not only the value of the share investment, but also the effects
of the applicable tax treatment. In the example below, assuming that the
results from the share investment (i.e. the hedged item) are
non-taxable/non-deductible (e.g. tax rate = 0%) and that the results from the
loan (i.e. the hedging instrument) are taxable/deductible at a rate of 30%, a
company with a share investment of 70 FC can fully hedge itself on an
after-tax basis against the forex risk on the share investment by entering into
a loan agreement for 100 FC, i.e. 70 FC x 1/1-0.3 with the surplus FC spot
exchanged into DC.’

Table 3. Over-hedging Forex Exposure: After-tax results (assuming a 30% rate)

Share investment Loan
X gins ronvatle | gans < bl NetResu
(losses) = non-deductible | (losses) = deductible
1FC=1DC 70 FC=70 DC 100 FC=100 DC
1FC=0.5DC 70 FC=35DC 100 FC=50 DC
Pre-tax result (35DC) 50 DC 15DC
Tax benefit/(cost) 0 (15DC) (15DC)
After-tax result (35DC) 35DC 0
1FC=15DC 70 FC=105DC 100 FC=150 DC
Pre-tax result 35DC (50 DC) (15DC)
Tax benefit/(cost) 0 15DC 15DC
After-tax result 35DC (35DC) 0

Source: OECD

In the above example, if DC strengthens against FC, the company

derives a gain on the loan equal to 50 DC and a loss on the share investment
equal to 35 DC on a pre-tax basis. However, the loss on the share investment
is non-deductible for tax purposes while the gain on the loan is subject to a
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tax equal to 15 DC. As a consequence, the company will be fully hedged on
an after-tax basis, with the government receiving an additional tax of 15 DC
in this case paid for by the taxpayer through the surplus FC spot exchanged
into DC. On the other hand, if DC weakens against FC, the company derives
a gain on the share investment equal to 35 DC and a loss on the loan equal
to 50 DC on a pre-tax basis. The gain on the share investment is non-taxable
while the loss on the loan is deductible for tax purposes thus triggering a tax
benefit equal to 15 DC (assuming the losses can be offset against other
income). As a consequence, the company will be fully hedged on an
after-tax basis, with the government suffering a reduction in tax revenue
equal to 15 DC in this case, which offsets the loss incurred on the FC
amount spot exchanged into DC.

5. ATP schemes based on after-tax hedging

a. In general

Even though over-hedging may in some cases be a realistic solution for
taxpayers wishing to fully hedge themselves on an after-tax basis, a number
of cases were detected where differences in the tax treatment applicable to
gains or losses on the hedged transaction/risk as compared to the tax
treatment applicable to the hedging transaction have been promoted to and
exploited by certain taxpayers. Whether after-tax hedging should be
accepted as a natural consequence of the disparate treatment of certain items
or should rather be considered as aggressive and challenged will depend on
a number of elements, including the facts and circumstances of each case,
the commercial reasons underlying the transactions, and the intent of the
applicable domestic law.

Several countries have encountered ATP schemes where taxpayers use
after-tax hedging to make higher returns, without actually bearing the
associated risks. In general, in all of these schemes, there is no pre-existing
exposure to hedge against but rather the exposure is created as part of the
relevant scheme. These schemes exploit the disparate tax treatment between
the results (gain or loss) on the hedged transaction/risk on the one hand, and
the results (gain or loss) on the hedging instrument on the other. It should be
noted that in some of these schemes the tax treatment of gains and losses
arising on each transaction (i.e. the hedging and the hedged transaction/risk)
is symmetrical, while in others the tax treatment is asymmetrical. Other
schemes rely on similar building blocks and are often structured around
asymmetric swaps or other derivatives. Examples of the schemes are
described on pages 18-25 below.
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b. ATP schemes where the tax treatment of the results from the
hedging instrument is symmetrical

Examples of ATP schemes where the tax treatment of the results from
the hedging instrument is symmetrical have been encountered by a number
of countries. In these schemes, after-tax hedging was used to enter into
riskless carry trades.® The artificial nature of these schemes was mainly
related to the fact that the share investment was not the purpose of the
arrangement but merely a means to obtain a tax advantage. Their common
elements were: a) borrowing in a FC and investing a percentage in the same
currency, b) spot exchanging the balance of the amount borrowed into the
DC where interest rates are comparatively high, c) the percentages invested
and spot exchanged are determined by the tax rate and d) the total amount
borrowed is subject to tax on movements in the exchange rate as opposed to
the amount invested that is not.

In other words, the amount of the FC debt is calculated by grossing up
the amount of the manufactured share investment by the tax rate. The FC
excess amount borrowed, once spot exchanged in DC, enables the taxpayer
to enter into riskless carry trades. Except in extreme cases (e.g. in the cases
of severe movements in exchange rates), whatever the movements in the
exchange rates, the taxpayer is economically indifferent to the foreign
exchange risk which, in turn, is borne by the government. As the taxpayer
has an economic hedge, it can enjoy profits on the differences in interest
rates not available to market participants who have had to purchase forward
cover.

c. ATP schemes where the tax treatment of the results from the
hedging instrument is asymmetrical

Other schemes encountered by countries not only rely on the disparate
tax treatment of the results from the hedged transaction/risk as compared to
the results from the hedging instruments, but also on the fact that the tax
treatment of the results on the hedging instrument is asymmetrical (i.e. gains
on the hedging instrument are not taxed while losses are deductible). This is
summarised in the table below.
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Table 4. After-tax hedging with asymmetrical tax treatment of results from hedging
instrument

Hedged transaction/risk ‘ Hedging instruments

(disparate tax treatment)

d —D
o »

Gains= non taxable Loss= deductible

symmetrical
tax treatment
asymmetrical
tax treatment

Loss= non deductible Gains= non taxable

Source: OECD

Accordingly, on an after-tax basis, tax benefits are obtained in the case of
gains on the hedged item, which are not taxed, and losses on the hedging
instrument, which are deductible. On the other hand, there are no tax
consequences in the case of losses on the hedged item, which are
non-deductible, and gains on the hedging instrument, which are not taxed. In
these cases, the tax liability of the group either falls or remains constant,
depending on the movement of the underlying rate or index, while the hedge
is maintained after tax.

This type of scheme may, for example, use option arrangements having a
“one-way exchange effect” (i.e. with forex losses being deductible and forex
gains not being taxed). The relevant scheme involves a resident company
which accounts in DC and holds shares in a foreign subsidiary accounted for
in FC. The structure exploits the disparity in the way the tax system treats FC
options (i.e. forex gains on such options are not taxable) compared with how it
treats options over FC denominated Treasury Bills (i.e. forex losses on such
options are deductible). To hedge its forex exposure in respect of the shares,
the resident company grants a call option’ to a third party over FC
denominated Treasury Bills in an amount equal to the value of the shares
grossed up to reflect the applicable corporate tax rate. It also acquires a put
option' over FC in an amount equal to the value of the shares. In
consideration for the options, the resident company receives a premium under
the call option and pays a premium under the put option. As the nominal value
of the underlying of the call option (i.e. the FC denominated Treasury Bills) is
greater than that under the put option (i.e. the FC), the resident company
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receives net premium income. A diagrammatical representation of the scheme
is presented in Figure 2.

Figure 2. Option arrangements with a one-way exchange effect

Source: OECD

Depending on the exchange rate movements, either the resident
company or the third party exercises the relevant option and the other option
is allowed to lapse unexercised. On an after-tax basis, if the FC weakens
against the DC, the loss on the shares will offset the untaxed gain on the put
option. If, by contrast, the FC strengthens against the DC, the gain on the
shares will offset the deductible loss on the call option. The following
example illustrates these results, assuming a corporate tax rate of 30%:
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Table 5. Over-hedging Forex Exposure through Options with One-way Exchange

Effect: After-tax results
Share investment Sells Call option on Buys Put option on
FC T-Bills FC

FIX (tax rate = 0%) (tax rate = 30%) (tax rate = 0%) g:tsult

gains = non taxable | (losses) = deductible | gains = non taxable

(losses) = non

deductible
1FC=1DC 70 FC=70DC 100 FC=100 DC 70 FC=70DC
1FC=0.5DC 70 FC=35DC 100 FC=50 DC 70 FC=35DC
Pre-tax result (35DC) - 35DC 0
Tax benefit/(cost) | - - - -
After-tax result (35DC) 35DC 0
1FC=1.5DC 70 FC=105DC 100 FC=150 DC 70 FC=105DC
Pre-tax result 35DC (50 DC) - (15DC)
Tax benefit/(cost) | - 15DC - 15DC
After-tax result 35DC (35DC) - 0

Source: OECD

In the above example, if DC strengthens against FC, the resident
company derives a loss on the share investment equal to 35 DC. At the same
time, the resident company will exercise its “in-the-money” put option on
FC, deriving a gain equal to 35 DC. The call option on FC denominated
Treasury Bills is “out-of-the-money” and is therefore left unexercised.
Accordingly, after-tax the resident company is fully hedged and there is no
impact on tax revenues.

On the other hand, if DC weakens against FC, the resident company
derives a gain on the share investment equal to 35 DC. At the same time, the
third party will exercise its “in-the-money” call option on FC denominated
Treasury Bills with the resident company bearing a deductible loss of 50 DC.
The put option on FC is “out-of-the-money” and is therefore left unexercised.
Since the loss on the FC denominated Treasury Bills is deductible for tax
purposes, the resident company receives a tax benefit equal to 15 DC.
Accordingly, after tax the resident company is fully hedged with the
government receiving a reduction in tax revenue equal to 15 DC in this case.

In other words, the tax liability of the resident company either falls
(where the FC strengthens) or remains constant (where the FC weakens),
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while the hedge against forex exposure is maintained after tax. As in the
case of the carry trade schemes, the taxpayer is economically neutral but is
able to derive additional income. In the current case this is the net premium
income derived from the option agreements.

d. ATP schemes involving asymmetric swaps or other derivatives
with an embedded after-tax hedge

Some countries have also encountered schemes which rely on similar
building blocks and are often structured around swaps'' or other
derivatives." These schemes generally involve an unrelated non-resident
counterparty entering into a long swap over a benchmark index with a group
company subject to a normal corporate tax rate (GroupCol) and into a short
swap over the same benchmark index with another group company subject
to a lower tax rate (GroupCo2).

The short and long swaps mirror each other but for the notional amounts
which is why they are often referred to as “asymmetric swaps”. The notional
amounts are calculated by reference to the different tax rates applicable to
the two group companies, using the formula described on page 16. In other
words, the notional amount of the long swap is determined by grossing up
the notional amount of the short swap by the tax rate differential of
GroupCol compared to GroupCo2. Figure 3 presents a simplified diagram
of the basic scheme.

AGGRESSIVE TAX PLANNING BASED ON AFTER-TAX HEDGING © OECD 2013



II. AGGRESSIVE TAX PLANNING SCHEMES BASED ON AFTER-TAX HEDGING - 25

Figure 3. Asymmetric swaps with an embedded after-tax hedge

Source: OECD

In addition to the formula used to determine the notional amounts of the
swaps, asymmetric swap schemes often present other distinctive features,
namely: a drift adjustment, a leverage factor and fee payments. The drift
adjustment percentage is imposed at the start of the swap term and is
commonly based upon the historical performance of the benchmark index so
as to purportedly have the effect of making the index’s performance neutral
over time."” The leverage factor increases the effect of movements in the
underlying benchmark index on the payments made under the swaps. The
fee payment for the risk premium made by the counterparty to the taxpayer
takes into account the exposure on both the long and the short swap.

Under the swap agreements there is no initial exchange of the principal
amounts of the swaps, although the Counterparty may provide a cash
collateral deposit as security for its maximum net exposure under the swaps.
The Counterparty makes periodic fee payments over the term of both the
short and the long swap. At the conclusion of the asymmetric swap scheme,
a single net payment is made between the Group (that is, GroupCol and
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GroupCo2 together) and the Counterparty, based upon the movement of the
index after application of the drift adjustment to the long and short swaps.

The effect of this scheme is that on a pre-tax basis the Group has a net
long exposure, whereas the Counterparty will have an identical net short
exposure. On an after tax basis, however, the Group will have no exposure
as the risk and exposure of the hedge is effectively passed to the tax
administration. This is achieved through:

e The index movement: On a pre-tax basis the Group may make
profits or losses depending on the benchmark index fluctuations. On
an after-tax basis, however, it does not make any profit or loss. This
occurs because the structure establishes an effective tax rate of
100% (in other words the after-tax profits are equal to zero) in
relation to the asymmetric swaps.

e The drift adjustment: Although the drift is referred to as an
'adjustment' purported to remove a directional bias in the index,
economically it is a payment obligation being a fixed and
determined amount taken on by the relevant party at the start of the
swaps and adjusted over the term of the swaps and included in the
calculation of the final net payment upon termination of the swaps.
On a net basis, the drift adjustment represents a payment by the
Group to the Counterparty. The Group pays the net drift over the
term of the swaps and because of the design features of the scheme
it is fully compensated for this payment by the tax outcome.

e The fees: The Counterparty makes a payment on both the long swap
and the short swap. In a commercial swap transaction it would be
expected that if a fee was paid in one direction on the long swap by
one party, then a fee would be paid in the opposite direction by the
other party on the short swap. The stated reason for the
Counterparty being willing to make a payment on both of the swaps
is that it is seeking to hedge a long exposure it has in its proprietary
trading business. To obtain the hedge, the Counterparty is prepared
to make a payment on both of the swaps to obtain the net short
position from the combination of the two asymmetric swaps. The
payment is calculated as the aggregate of a negotiated percentage of
the notional amounts of the long swap and short swap.

Table 6 illustrates in simplified terms the tax results of these schemes
but without taking into account the drift adjustments or the fees (assuming
that taxpayer Al is subject to a 30% tax rate, while taxpayer A2 is subject to
a 0% tax rate):
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Table 6. Asymmetric Swaps: After-tax results

Benehmark | Long Swap (A1) | Short Swap (A2) Net Resul
Basket of Notional:100 Notional: 70 Long Exposure: 30
shares

Index movement : +100%

Pre-tax result 100 (70) 30
Tax benefit
(cost) (30) - (30)
After-tax result 70 (70) 0
Index movement : -100%
Pre-tax result (100) 70 (30)
Tax benefit 30 ) 30
(cost)
After-tax result (70) 70 0

Source: OECD

As the table above shows, regardless of the movement of the benchmarking
index, the taxpayer is hedged on an after-tax basis and is effectively providing a
hedge to the Counterparty for a short exposure equal to 30. The risk due to the
movements in the index is effectively passed to the government of State A
(if A1 and A2 are residents of that State) or State A1 (if A1 and A2 are residents
of different States). In one case, the tax revenue of State A or State Al, as the
case may be, increases, while in the other case it reduces. The consolidated
effect of the scheme is therefore neutral from an after-tax perspective, with an
enhanced return derived by the Group as a result of the Counterparty paying a
fee/risk premium on both the long swap and the short swap.

Examples of these schemes have been encountered by several countries.
These schemes may, for example, exploit differences in tax rates applicable in
the same country or different tax rates applicable to group companies across
different jurisdictions. In other words, these schemes rely on differences in tax
rates to allow the taxpayer to obtain income (in the form of the fees received
from the counterparty) without incurring any risk on an after-tax basis. Other
schemes present certain differences but show the same features in terms of (i)
over-hedging a previously non-existing exposure, (ii) a drift adjustment, (iii) a
leverage factor and (iv) fee payments/enhanced dividends. The main differences
when compared to the asymmetric swaps are that the two legs of the transaction
are constituted by an investment in preference shares whose value is linked to a
benchmark index, with the benchmark index also being the object of a forward
purchase agreement'* with an over-hedge. The zero-tax rate is achieved instead
through the use of existing capital losses which are used to offset the tax liability
of any capital gains made under the scheme.
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Notes
1. See www.futuresindustry.org/downloads/FIAAnnounces2010Volume.pdf:
2. In finance, a long position in a security, such as a stock or a bond means

that the holder of the position will derive gains if the underlying asset
rises in value. On the contrary, a short position means that the holder of
the position will derive gains if the underlying asset falls in value.

3. For simplification purposes, in all the examples changes in the value of
the shares due to gains or losses (either realised or unrealised) are not
considered.

4. Inconsistencies in tax treatment may also derive from the fact that the

hedged transaction/risk is taxed on an accrual basis, while the hedging
instrument is taxed on a realisation basis (or vice-versa). Generally, in
these cases, the tax effects are temporary, although taxpayers might find
ways to convert temporary inconsistencies into permanent ones.

5. For simplification purposes, in the examples, changes in the value of the
shares due to gains or losses (either realised or unrealised) are not
considered.

6. Where the results from the hedging transaction are subject to a lower tax

rate than the results from the hedged transaction/risk, the net impact of tax
on the gains or losses on the two opposite positions may be taken into
account by “under-hedging”, namely by reducing the (notional) amount of
the hedging instrument using the following formula:

notional value of (1 — high tax rate)
amount of _ hedged

hedging - item X
instrument (e.g. shares) (1 —low tax rate)
(e. g. loan)

7. In order for the after-tax hedge to be effective, the 30 FC surplus needs to
be spot exchanged into DC (1 DC= 1 FC) or hedged through other means.
Otherwise, a forex exposure on this amount would still remain, leading to
similar economic results as in the cases of imperfect hedging (table 2a or
table 2b).

8. A “carry trade” involves an investor borrowing in a currency with low
interest rates and investing in a currency with high interest rates. A
conventional carry trade runs the risk that the interest rate differential
enjoyed between the two currency pairs will be offset by negative
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movements in the exchange rate between those two currencies. Therefore
for carry trades to be profitable, it is essential to invest in currencies
whose exchange rates are expected to be stable over time.

0. A call option is a contract between two parties which gives the buyer of
the call option the right (but not the obligation) to buy a specified
underlying asset (“the underlying”) from the seller of the call option on or
before a particular date at a specified price. The seller of the call option
has the obligation to sell the underlying at the specified price if the buyer
exercises the option. The buyer of the call option pays a fee (called
premium) for this.

10. A put option is a contract between two parties which gives the buyer of
the put option the right (but not the obligation) to sell the underlying to
the seller of the put option on or before a particular date at a specified
price. The seller of the put option has the obligation to buy the underlying
at the specified price if the buyer exercises the option. The buyer of the
put option pays a premium for this.

11. A swap is an agreement between two parties to exchange payments over a
specific period. The prices, values or levels of the asset(s) or indices
underlying the swap determine the payments. The party taking a long
position under a swap (referred to as a “long swap” from the perspective
of that party) will profit if the underlying rises in value. The party taking a
short position under a swap (referred to as a “short swap” from the
perspective of that party) will profit if the underlying falls in value.

12. A derivative is an instrument whose value is dependent on, or derived
from, the value of some underlying asset (typically a commodity, bond,
equity or currency). Examples include: forwards, futures, options and
swaps.

13. The purported neutrality of the drift adjustment is artificial, basically,
because it would imply that the value at inception of the positions taken
by each participant (on a stand-alone basis) should have been determined
or evaluated on the basis of a theoretical approach not acceptable or
shared in the financial market at arm’s length and commonly referred to
as the “non arbitrage theory”.

14. A forward purchase agreement is an agreement between two parties to
buy or sell an asset at an agreed price for delivery on a specified future
date.
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I1I. Strategies used to detect and respond to ATP Schemes
based on After-Tax Hedging

1. In general

This section is based on the experience of countries that have detected and
tackled ATP schemes based on after-tax hedging described in section II. These
schemes came to the attention of the different tax administrations through a
variety of means, including mandatory disclosure rules, advance ruling requests,
audits, and the ordinary dialogue between the tax administration and large
businesses. These detection strategies are described in more detail below. In
terms of responses, the strategies used have essentially focused on denying or
limiting the tax benefits sought by the schemes, sometimes in combination with
strategies focusing on influencing taxpayer’s and promoter’s behaviour. The
response strategies used by such countries are described in more detail below.

2. Detection strategies

Detection strategies can be divided into five main categories: (i) strategies,
whether designed as detection tools or not, that cause taxpayers or third parties
to provide relevant information to the tax administrations (disclosure and
reporting), (ii) strategies where the tax administration is not in the role of a
“passive” recipient of information but is in an active role seeking to detect
relevant information by using its investigative powers (investigations and
audits), (i) strategies that seek to build on information held either by other
government departments or that involve co-operation with the tax
administration of another country (domestic and international co-operation), (iv)
strategies that seek to make the best use of internal tax administration
information or external public data (data analysis), and (v) strategies not covered
otherwise (other detection strategies).

As regards ATP schemes based on after-tax hedging, strategies used to
detect these schemes included:

e  Mandatory disclosure rules: these rules serve a similar purpose,
namely to provide the tax administration with early information on
certain ATP schemes and their users and thereby allow for a faster and
more effective response. Where applicable, they have proven useful in
detecting ATP schemes based on after-tax hedging and subsequent
variations of the same.
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e Advance ruling requests: although ruling mechanisms are not
primarily designed to detect ATP schemes, they can nevertheless
generate relevant intelligence on them. For example, in several
instances the tax administration was able to detect the type of
arrangements described in this report as a result of ruling applications
from taxpayers regarding the tax treatment of these types of
arrangements.

®  Audits: several countries detected these schemes through an analysis of
the taxpayer's financial statements that showed relevant losses
connected with financial operations. Based on this first evidence, and
subsequent audits, the tax administration was able to detect ATP
schemes based on after-tax hedging.

o Ordinary dialogue with large businesses: co-operative compliance
programs encourage responsible tax reporting and discourage
aggressive tax planning on the part of taxpayers. Countries that have
engaged in such initiatives generally do so as one important component
of a wider compliance strategy which encompasses a balance between
guiding and supporting risk management by taxpayers, alongside audit
and other enforcement actions. For example, an ATP scheme based on
after-tax hedging came to the attention of the relevant tax
administration when the taxpayer approached it about a proposed
extension of the arrangement, approximately one year after it was first
executed but before the taxpayer was required to take a tax position in
respect of the transaction.

These strategies have often been used in combination with other strategies
focusing on internally disseminating knowledge and information regarding these
schemes. A number of countries have dealt with these schemes in seminars for
field staff to alert them of the salient features. In other countries, after the
relevant audit was finalised, the case was included in the tax authorities’
standardised risk-analysis database for large business taxpayers and a general
audit plan was prepared to be shared with local offices for tackling similar cases.
Finally, in several cases, details of one of these types of transactions have been
shared with the relevant treaty partners.

3. Response strategies
Strategies used to respond to these schemes essentially focused on denying
or limiting the tax benefits sought by the schemes, sometimes in combination

with strategies focusing on influencing taxpayer and promoter behaviour. The
following provisions were used:
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o  General anti-avoidance rules (GAAR): the relevant GAAR was
applied to cancel any tax benefit under the arrangement which would
otherwise be allowable. This is the case where the relevant scheme
presents a number of unusual features which suggest that it had not
been entered into for commercial business reasons but to unduly obtain
tax benefits.

e Specific anti-avoidance rules: specific anti-avoidance rules have
proven to be an effective tool to respond to ATP schemes. One country
introduced specific anti-avoidance legislation to deal with these
schemes. The relevant legislation was a response to a particular
transaction but after some time it was apparent that some taxpayers
were using a range of structures to achieve the same economic effect
and that a broader approach was necessary to counteract them. The
relevant legislation was therefore replaced with broader anti-avoidance
rules.

o Transfer pricing: There are a number of features of these arrangements
that suggest that the pricing does not conform to accepted commercial
methodologies and practices. The tax authorities have therefore raised a
transfer pricing or profit reallocation adjustment with respect to
transactions forming part of the arrangement. For example, in the case
of asymmetric swap arrangements, transfer pricing-based responses
were chosen due to the fact that the schemes entailed deliberate
mispricing of the derivatives.

Some countries have used these strategies in combination with others
focusing on influencing taxpayers and promoters’ behaviour. These strategies
included setting out the tax administration’s technical position on the
arrangement by issuing a draft tax ruling for public comment. In addition,
discussions with the various participants in the arrangements (promoters,
advisors and taxpayers) were held and additional reporting requirements were
also introduced.

These strategies were particularly useful considering the difficulties in
detecting these schemes. In fact, they triggered a marked change in taxpayers’
behaviour. The proliferation of the arrangement ceased. In certain jurisdictions
where tax administrations have a ruling system, prospective participants
withdrew their ruling requests and/or warranted not to execute the arrangement.
Furthermore, the entities involved in developing and promoting the arrangement
have ceased marketing and implementing the arrangement.
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IV. Policy and compliance issues arising from After-Tax
Hedging

1. Introduction

After-tax hedging raises a number of challenges from a compliance and
a policy perspective. These challenges relate chiefly to (i) the difficulty in
drawing the line between arrangements that should be accepted and those
that should be countered, (ii) the challenges in detecting these schemes, and
(ii1) the existence of appropriate domestic law measures to counter schemes
that are considered to be aggressive.

In order to be able to face those challenges, it is necessary for tax
administrations to have a good understanding of the financial world and
hedging generally as well as large corporates’ hedging policies. It is
therefore important for tax administrations to ensure they have staff with the
relevant background and expertise to understand schemes of this nature
which are often very complex. A dialogue with the taxpayer, as part of
discussions which take place under co-operative compliance programs, is
also important to help tax administrations gain a better understanding.

2. Acceptable vs. unacceptable after-tax hedging: drawing the line

After-tax hedging can be on a sliding scale from acceptable to
objectionable depending on the degree of commerciality/artificiality of the
transactions at stake and the extent to which risk is actually borne by the
taxpayer. Although taxpayers may have a wide range of instruments to fully
hedge on an after-tax basis, it is also possible that over/under hedging is the
only realistic option. For example, this is the case when the tax system itself
does not allow the taxpayer in a genuine transaction to avoid the disparate
tax treatment of the results from the hedged item as compared to the results
from the hedging instrument. On the other hand, the ATP schemes
illustrated in this report and encountered by a number of countries present a
number of artificial features, which effectively allow taxpayers to earn a
premium return without bearing the associated risks. The premium return in
these cases occurred in the following manner:
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e In the case of the ATP schemes where the tax treatment of the
hedging instrument is symmetrical: the ability to enter into riskless
carry trades enabling the taxpayer to enjoy profits on differences in
interest rates not available to market participants who would have to
purchase forward cover;

e In the case of the ATP scheme where the tax treatment of the
hedging instrument is asymmetrical: the receipt of net premium
income as a result of the taxpayer receiving a premium under the
call option and paying a premium under the put option where the
nominal value of the underlying of the call option was greater than
that under the put option; and

e In the case of the ATP schemes involving asymmetric swaps with an
embedded after-tax hedge: the receipt of fee payments/risk premia
on both the long and the short swaps, sometimes in combination
with the deliberate mispricing of those premia to shift income, or the
receipt of fee (or premium) payments in the form of a discount
embedded in the forward purchase agreement and enhanced
dividend payments on the preference shares.

From a tax administration perspective, it is interesting to compare the
tax consequences of hedging at the same value as that of the hedged item
(see the example in table 2a) with the tax consequences of after-tax hedging
as shown in tables 3 and 5:

Table 7. Comparing tax consequences of hedging

Hedging at same value Over-hedging — Over-hedging -
(Base case) symmetric treatment asymmetric treatment
(Table 3) (Table 5)
Domestic Tax benefit/(cost): Tax benefit/(cost): i
Currency (105 DC) (15DC) Tax benefit/(cost): 0
(1stFrgn=%tr;eB%) Aftarbt%x[;%s)ult: After-tax result: 0 After-tax result: 0
Domestic Tax benefit/(cost): Tax benefit/(cost): Tax benefit/(cost):
Currency 10.5DC 15DC 15DC
weakens . . )
(1FC=15DC) After-tax result: 10.5 DC After-tax result: 0 After-tax result: 0

Source: OECD

In cases where the tax treatment of the hedging instrument is
symmetrical, depending on the movement of the currencies involved, the
taxpayer will pay more or less in taxes than in the case where the value of
the hedging instrument would have the same value as that of the hedged
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transaction. On the other hand, where the tax treatment of the hedging
instrument is asymmetrical, regardless of the movement of the currencies
involved, the taxpayer will always pay less tax than in the base case. In other
words, arrangements where the tax treatment of the hedging instrument is
symmetrical do not always lead to better tax consequences for the taxpayer,
which may, depending on the currency exchange rate fluctuations, pay more
tax than if the hedging instrument had the same value as that of the hedged
transaction. This could therefore make it difficult to consider that such
arrangements are of an aggressive nature, unless the overall arrangements
present artificial features and are entered into for the main purpose of
allowing taxpayers to earn a premium return, while the associated risks are
passed to the government through the tax charge. This was the case for all
of the after-tax hedging schemes illustrated in this report.

In practice, whether after-tax hedging should be accepted as a natural
consequence of the disparate treatment of certain items or should rather be
considered as aggressive and challenged will depend on a number of
elements, including the facts and circumstances of each case, the
commercial reasons underlying the transactions, and the intent of the
applicable domestic law. For example, in some cases it was noticed that
initial instances used existing FC share capital but later instances have seen
companies acquiring the necessary shares simply to allow them to undertake
the schemes. In these cases it is difficult to see the economic and
commercial reasons to hedge exposures on arrangements that have been
created merely to take advantage of the hedging itself. Similarly, in other
cases taxpayers created a forex exposure in order to put after-tax hedging
schemes in place as part of a strategy to earn a premium return without
bearing associated risks. In one example, the group effectively borrowed
100 FCI at low interest rates and used it to earn interest on 100 FC2 at high
interest rates. Through after-tax hedging, the taxpayer had no economic
exposure in either currency.

3. Challenges in detecting ATP schemes based on after-tax hedging

The use of after-tax hedging schemes became particularly apparent as a
consequence of the global financial crisis and the effect it had on currency
exchange rates. For example, as a result of the decline in the exchange rates
of its DC against certain FC, companies using after-tax hedging schemes
claimed large tax repayments in respect of forex losses and this triggered
enquiries from the tax authorities. After-tax hedging schemes, and in
particular cross-border ones, are hard to detect. It is therefore likely that
their true impact on the tax base is often not entirely known to many tax
administrations. These schemes can also be difficult to identify in an audit
or pre-audit context as there might not be an explicit link between the
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hedged item and the hedging instrument, particularly when the hedged item
is in one company, while the hedging is executed by a related party or is
broken up further across several related parties and/or related parties in other
jurisdictions. Further, when transactions are executed within the course of a
taxable period there may be no immediate traces of them in the taxpayer’s
financial statements thus making it more difficult to detect in an audit phase.

In order to be able to detect ATP schemes based on after-tax hedging, it
is important that revenue officials have a first-rate understanding of finance
and hedging. It is fundamental for tax administrations to ensure they have
staff with the relevant background and expertise to understand the rationale
and the key industry drivers and therefore be able to detect these very
complex and engineered ATP schemes. An appropriate understanding of
finance and hedging is pivotal to perform targeted selections or to identify
clusters of taxpayers potentially using ATP schemes based on after-tax
hedging. In addition to providing training to existing staff, it may be
necessary for tax administrations to recruit staff with relevant industry
experience externally. Tax administrations that have adopted this approach
have experienced exceptional results.

It is also important for revenue officials to engage in a fair and
transparent dialogue with the taxpayer in order to gain a better
understanding of the taxpayer’s business and hedging policies. This is often
done as part of discussions taking place under co-operative compliance
programmes. Countries that have adopted this approach have reported that
taxpayers have refrained from entering into certain ATP schemes.
Furthermore, thanks to this dialogue, early intelligence on the schemes, and
additionally on their promoters, has been gathered in an effective way.

Many countries have launched projects to examine the extent of the
dissemination of these schemes in their countries and are considering
different methods to make enquiries regarding these schemes.

4. How to respond to ATP schemes based on after-tax hedging

This report shows that different response strategies can be used to tackle
ATP schemes based on after-tax hedging. As previously outlined, these
strategies include GAARs, specific anti-avoidance rules and transfer pricing
adjustments based on the arm’s length principle. The application of GAARs
features prominently among the different response strategies used or under
consideration. These rules may be applied with a reasonable level of comfort
to arrangements that lack commercial reasons and/or exhibit artificial and
contrived features. Transfer pricing rules have also been used, in particular
to respond to asymmetric swaps with an embedded after-tax hedge. Some of
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these schemes may also be challenged under specific anti-avoidance rules
which deny deductions arising from transactions where the company had a
main purpose of obtaining a tax advantage. Whether legislative changes are
needed to effectively tackle these schemes is a question to be answered on a
country-by-country basis.

Deterring taxpayers from entering into ATP schemes based on after-tax
hedging and/or promoters/advisors from promoting the use of such schemes
is also part of countries’ strategies. Such deterrence strategies include:
(a) educating taxpayers through the issuance of public rulings or tax
determinations setting out the tax administrations’ views about the tax
consequences of a particular scheme; (b) applying promoter penalties; or
(c) imposing additional reporting obligations.

Finally, it is worth mentioning, that a fair policy on the taxation of
hedging transactions should generally be driven by the need to ensure that as
far as possible legitimate commercial hedging transactions can be carried
out on a tax neutral basis. For a hedge to be effective both before and after
tax, the tax treatment of these transactions should be neutral, i.e. the taxation
of the results derived from the hedging transaction and those derived from
the hedged transaction/risk should be symmetrical, in that losses connected
to one position should be deductible if the gains are taxable on the opposite
position and vice versa. When this is not the case, there may in fact be
situations where taxpayers seek to undertake entirely commercial hedging
transactions where over-hedging or under-hedging is the only realistic way
of providing an effective after-tax hedge.
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V. Conclusions and recommendations

Countries’ strategies have to operate within the broader context of a
country’s tax system, administrative practice and culture. It is up to each
country to decide how to approach the issues addressed in this report and
what responses would be the most appropriate in the context of, and the
most consistent with, its rules and framework. It is against this background
that this report reaches the following conclusions and recommendations.

Conclusions

e ATP schemes based on after-tax hedging pose a threat to tax
revenue. Any country that taxes the results of a hedging instrument
differently from the results of the hedged transaction/risk is
potentially exposed to such schemes.

e ATP schemes based on after-tax hedging originated in the banking
sector, but there is evidence that they are also used in other
industries and, in some instances, also by medium-sized enterprises,
thus generating an even bigger threat to tax revenue.

e It is important that governments are aware of arrangements that use
hedging for ATP purposes. ATP schemes based on after-tax hedging
pose a number of challenges, in particular regarding the difficulties
in detecting such schemes and in deciding whether and how to
respond to them.

o Engaging in a dialogue with the taxpayer through co-operative
compliance programmes, having staff with the relevant background
and expertise to understand the rationale and the key industry
drivers and therefore be able to detect these very complex and
engineered ATP schemes have proven extremely helpful. In addition
to providing the necessary training to existing staff, it may be
necessary for tax administrations to recruit staff with relevant
industry experience externally.
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e Not all after-tax hedging arrangements are aggressive. It is therefore
important for governments to exercise considerable care when
designing and applying deterrence, detection and response
strategies.

e Exchanges of information, spontaneously and on request, and the
sharing of intelligence on ATP schemes based on after-tax hedging,
their deterrence, detection and response strategies have proven to be
extremely useful.
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Recommendations

Based on these conclusions, and building on the work of the ATP
Steering Group, this Report recommends countries concerned with ATP
based on after-tax hedging to:

e Focus on detecting these schemes and ensure that their tax
administrations have access to sufficient resources (in particular
expertise in financial instruments and hedge accounting) to detect
and examine in detail after-tax hedging schemes.

e Introduce rules to avoid or mitigate the disparate tax treatment of
hedged items and hedging instruments.

e Verify whether their existing general or specific anti-avoidance
rules are suitable to counter ATP schemes based on after-tax
hedging and, if not, to consider amending those rules or introducing
new rules.

e Adopt a balanced approach in their response to after-tax hedging,
recognising that not all arrangements are aggressive, that hedging in
and of itself is not an issue and that ATP schemes based on after-tax
hedging may necessitate a combination of response strategies.

e Continue to exchange information spontaneously and share relevant
intelligence on ATP schemes based on after-tax hedging, including
deterrence, detection and response strategies used, and monitor their
effectiveness.
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Specialist liability rules Chapter 3
Financial transactions Part 3-10
Taxation of financial arrangements Division 230

Section 230-290

disposed of the *financial arrangement for its fair value when the
election ceases to apply to the arrangement (but only to the extent
to which the balancing adjustment is reasonably attributable to a
*currency exchange rate effect).

(5) If a balancing adjustment is made under subsection (2) or (4) in
relation to a “financial arrangement, you are taken, for the purposes
of this Division, to have reacquired the arrangement at its fair value
immediately after the election ceased to have effect or ceased to
apply to the arrangement.

Subdivision 230-E—Hedging financial arrangements method

Table of sections

230-295
230-300
230-305
230-310

230-315
230-320

230-325
230-330
230-335
230-340
230-345
230-350
230-355
230-360
230-365
230-370
230-375
230-380
230-385

Objects of this Subdivision
Applying hedging financial arrangement method to gains and losses
Table of events and allocation rules

Aligning tax classification of gain or loss from hedging financial
arrangement with tax classification of hedged item

Hedging financial arrangement election

Hedging financial arrangement election where differing income and
accounting years

Hedging financial arrangements to which election applies

Hedging financial arrangements to which election does not apply
Hedging financial arrangement and hedged item

Generally whole arrangement must be hedging financial arrangement
Requirements not satisfied because of honest mistake or inadvertence
Derivative financial arrangement and foreign currency hedge
Recording requirements

Determining basis for allocating gain or loss

Effectiveness of the hedge

When election ceases to apply

Balancing adjustment if election ceases to apply

Commissioner may determine that requirement met

Consequences of failure to meet requirements
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230-295 Objects of this Subdivision

The objects of this Subdivision are:

(a) to facilitate the efficient management of financial risk by
reducing after-tax mismatches and better aligning tax
treatment where hedging takes place; and

(b) to minimise tax deferral and tax motivated practices
(including tax deferral arising from such practices as tax
advantaged selection from among possible hedges and
inappropriate selection of tax treatment).

230-300 Applying hedging financial arrangement method to gains
and losses

(1) If you have a *hedging financial arrangement to which a *hedging
financial arrangement election applies, the gain or loss you make
for an income year from the arrangement is worked out under this
section and section 230-310 instead of under Subdivision 230-B,
230-C, 230-D, 230-F or 230-G.

(2) Except where subsection (5) applies, the gain or loss you make
from the *hedging financial arrangement is equal to the overall
gain or loss you make from the arrangement.

(3) The gain or loss you make from the *hedging financial
arrangement is allocated over income years according to the
determination referred to in subsection 230-360(1).

Note 1: The allocation is capable of extending to income years after you cease
to have the hedging financial arrangement (see
subsection 230-360(3)).

Note 2: The determination must be included in the record made under
section 230-355.

(4) If the *hedging financial arrangement is a “foreign currency hedge
and is a *debt interest, split a gain or loss you make from the
arrangement as follows:

(a) to the extent to which the gain or loss represents a “currency
exchange rate effect attributable to the outstanding balance in
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relation to the debt interest, treat it as a separate gain or loss
to which subsections (1) and (2) apply;

(b) to the extent that it does not represent that effect, treat it as a
separate gain or loss from the financial arrangement that is
allocated under Subdivision 230-B, 230-F or 230-G.

(5) If an event listed in the table in subsection 230-305(1) occurs:

(a) the gain or loss you make from the *hedging financial
arrangement is equal to any gain or loss that you would have
made:

(i) while the arrangement was hedging the *hedged item or
items; and
(i) on ceasing to have the arrangement;

if you ceased to have the arrangement for its fair value at the
time of the event; and

(b) this Division further applies as if, just after the event, you
had acquired the arrangement for its fair value at the time of
the event.

Despite subsection (3), the gain or loss referred to in paragraph (a)
is allocated over income years according to the table.

(7) Subsection (8) applies if the *hedging financial arrangement:

(a) is a *financial arrangement under section 230-50 (equity
interests etc.); and

(b) is a *foreign currency hedge; and
(c) is one that you issue.

(8) Split a gain or loss you make from the arrangement as follows:

(a) to the extent to which the gain or loss represents a *currency
exchange rate effect, treat it as a separate gain or loss to
which subsections (1) and (2) apply;

(b) to the extent that it does not represent that effect, treat it as a
separate gain or loss from the financial arrangement to which
this Division does not apply.
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(9) Subsections (10) and (11) apply if:
(a) a “head company of a *consolidated group or “MEC group
has a *hedging financial arrangement; and
(b) a *hedging financial arrangement election applies to the
arrangement; and
(c) a subsidiary member of the group ceases to be a member of
the group at a particular time (the leaving time); and
(d) immediately after the leaving time:
(i) the head company no longer has the arrangement
because the subsidiary member ceased to be a member
of the group; and

(ii) the head company no longer has the *hedged item (or all
of the hedged items) because the subsidiary member
ceased to be a member of the group.

(10) The gain or loss the group makes from the arrangement for the
income year in which the leaving time occurs is taken to be the
gain or loss that would be allocated to the group in accordance with
this section (disregarding subsection (5)) if:

(a) the circumstances that existed in relation to the arrangement
(including its value) immediately before the leaving time had
continued to exist until the end of the income year; and

(b) any circumstances that arise in relation to the *financial
arrangement after the leaving time were disregarded.

(11) For the purposes of applying paragraph (5)(a) to the *head
company of the group at the leaving time, disregard item 2 of the
table in subsection 230-305(1).

230-305 Table of events and allocation rules

(1) For the purposes of paragraph 230-300(5)(a), the following table
lists events and their consequences:
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Table of events and allocation rules

Item If this event occurs ... Your gain or loss is allocated ...
1 (a) you revoke the hedging over income years according to the
designation; or basis determined under
(b) you redesignate your “hedging subsection 230-360(1).
financial arrangement; or
(c) you cease to meet the
requirement of section 230-365
in relation to your hedging
financial arrangement
2 (a) you cease to have the *hedged to the income year in which the
item or all of the hedged items; event occurs.
or
(b) you cease to expect that the
hedged item or items will come
into existence; or
(c) you cease to expect that you will
have the hedged item or items
2A (a) you cease to have one or more (a) to the extent to which the gain or
(but not all) of the *hedged loss is reasonably attributable to
items; or those one or more hedged
(b) you cease to expect that one or 1te1ps—to the income y.ear n
more (but not all) of the hedged which the event occurs; and
items will come into existence; (b) to the extent to which the gain or
or loss is reasonably attributable to
(c) you cease to expect that you will Fhe remaining hedged item or
have one or more (but not all) of 1tems—.over lncome years
the hedged items according to the basis
determined under
subsection 230-360(1).
3 a risk being hedged by your to the income year in which the risk

*hedging financial arrangement
ceases to exist

ceases to exist.
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(2) For the purposes of item 2A of the table in subsection (1),
determine the extent to which the gain or loss is reasonably
attributable to a particular *hedged item having regard to the
following:

(a) the fair value of the hedged item;

(b) the length of the period over which you have held the hedged
item;

(c) commercially accepted valuation principles;

(d) any other relevant factors.

230-310 Aligning tax classification of gain or loss from hedging
financial arrangement with tax classification of hedged
item

(1) The object of this section is to better align, in particular
circumstances, the tax classification of a gain or loss you make
from a *hedging financial arrangement with the tax classification of
the *hedged item.

(2) This section applies if:
(a) you make a gain or loss from a *hedging financial
arrangement for an income year; and

(b) a *hedging financial arrangement election applies to the
arrangement.

(3) Subject to subsection (4):
(a) if you make a gain from the arrangement—your assessable
income includes the gain in accordance with
subsection 230-15(1); and
(b) if you make a loss from the arrangement—you may deduct
the loss in accordance with subsections 230-15(2) and (3).

Note: Section 230-300 tells you how to allocate the gain or loss to an
income year or years.

(4) A gain or loss you make from a *hedging financial arrangement, to
the extent to which it is reasonably attributable to a *hedged item
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referred to in the following table, is dealt with in the way indicated

in that item:

Special tax classification for gains and losses

Item  For a hedged item the gain ... the loss ...
that is or produces ...

1 a "CGT asset any “net is treated as a “capital is treated as a “capital
capital gain in relation ~ gain from a CGT event loss from a CGT event
to which would be (but only to the extent  (but only to the extent
assessable under to which the gain is to which the loss is
Parts 3-1 and 3-3 in reasonably attributable  reasonably attributable
relation to which a to the hedged item to the hedged item
*CGT event (the CGT event) CGT event)
hedged item CGT
event) occurs

2 a "CGT asset that is is treated as a “capital is treated as a “capital
“taxable Australian gain from a *CGT loss from a CGT event
property event for a CGT asset for a CGT asset that is

that is taxable taxable Australian
Australian property property

3 a "CGT asset your is disregarded or is disregarded or
capital gains and losses  reduced by the same reduced by the same
in relation to which are ~ percentage percentage
disregarded, or reduced
by a particular
percentage, under
Division 855

4 *exempt income is treated as exempt is not deductible

income

5 *non-assessable is treated as is not deductible

non-exempt income of
an Australian resident

non-assessable
non-exempt income
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Special tax classification for gains and losses

Item  For a hedged item the gain ... the loss ...
that is or produces ...

6 a share in a company is treated as a “capital is treated as a “capital
that is a foreign gain from a CGT event  loss from a CGT event
resident if the capital that is reduced by the that is reduced by the
gain or loss you make same percentage same percentage
from a *CGT event that
happens to the share is
reduced by a particular
percentage under
Subdivision 768-G

7 *ordinary income or is treated as ordinary is treated as a loss
*statutory income from income or statutory incurred in gaining or
an *Australian source income from an producing ordinary

Australian source income or statutory
income from an
Australian source

8 *ordinary income or is treated as ordinary is treated as a loss
*statutory income from  income or statutory incurred in gaining or
a source out of income from a source producing ordinary
Australia out of Australia income or statutory

income from a source
out of Australia

9 a loss or outgoing is treated as ordinary is treated as a loss
incurred in gaining or income or statutory incurred in gaining or
producing *ordinary income from a source producing ordinary
income or *statutory out of Australia income or statutory
income from a source income from a source
out of Australia out of Australia

10 a loss or outgoing is treated as ordinary is treated as a loss

incurred in gaining or
producing “ordinary
income or “statutory
income from an
*Australian source

income or statutory
income from an
Australian source

incurred in gaining or
producing ordinary
income or statutory
income from an
Australian source
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Special tax classification for gains and losses

Item  For a hedged item the gain ... the loss ...
that is or produces ...

11 a loss or outgoing that  is treated as is treated as a loss that
is not allowed as a *non-assessable is not allowed as a
deduction non-exempt income deduction

12 a net investment in a (a) to the extent that the (a) to the extent that the

foreign operation
(within the meaning of
the *accounting
principles) that is not
carried on through:
(a) a company in which
you hold shares; or
(b) a company that is a
subsidiary of yours
(within the meaning

of the Corporations
Act 2001).

net investment
would give rise to
income that is
“non-assessable
non-exempt income
under section 23AH
of the Income Tax
Assessment Act
1936—is treated as
non-assessable
non-exempt
income; and

(b) otherwise—is
treated in
accordance with the
item or items in this
table that are
applicable to the
gain.

net investment
would give rise to
income that is
non-assessable
non-exempt income
under section 23AH
of the Income Tax
Assessment Act
1936—is not
deductible; and

(b) otherwise—is
treated in
accordance with the
item or items in this
table that are
applicable to the
loss.

(5) Subsection (6) applies if:
(a) a “hedged item is your net investment in a foreign operation
(within the meaning of the *accounting principles); and
(b) the foreign operation is carried on through:
(i) a company in which you hold *shares; or

(i) a company that is a subsidiary of yours (within the
meaning of the Corporations Act 2001).

(6) The table in subsection (4) has effect as if:

(a) to the extent that the *hedging financial arrangement hedges a
risk or risks in relation to *shares you hold in the company—
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the reference in that table to the *hedged item were a
reference to your interest in those shares; and

(b) to the extent that the hedging financial arrangement hedges a
risk or risks in relation to another interest you have in the
company—the reference in that table to the hedged item were
a reference to that interest.

230-315 Hedging financial arrangement election

Election

(1) You can make a hedging financial arrangement election if you
are eligible under subsection (2) to make the election for the
income year in which you make the election.

Eligibility to make hedging financial arrangement election for an
income year

(2) You are eligible to make a hedging financial arrangement
election for an income year if:

(a) you prepare a financial report for that income year in
accordance with:
(i) the *accounting principles; or
(i1) if the accounting principles do not apply to the
preparation of the financial report—comparable
standards for accounting made under a *foreign law that
apply to the preparation of the financial report under a
foreign law; and
(b) the financial report is audited in accordance with:
(i) the *auditing principles; or
(i1) if the auditing principles do not apply to the auditing of
the financial report—comparable standards for auditing
made under a foreign law.
Note: Section 230-500 allows regulations to be made specifying particular
foreign accounting and auditing standards as ones that are to be

treated as comparable with Australian accounting and auditing
principles for the purposes of this Division.
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Election irrevocable

(3) The *hedging financial arrangement election is irrevocable.

Note: The election may cease to apply under section 230-385.

230-320 Hedging financial arrangement election where differing
income and accounting years

(1) This section applies if:
(a) you prepare a financial report for a year (the first year); and
(b) you prepare a financial report for the subsequent year (the
second year); and
(c) your income year starts in the first year and ends in the
second year; and
(d) both the financial report for the first year and the financial
report for the second year are:
(1) prepared in accordance with paragraph 230-315(2)(a);
and
(i1) audited in accordance with paragraph 230-315(2)(b);
and
(e) the auditor’s reports are unqualified for both the financial
report for the first year and the financial report for the second
year.

(2) Treat yourself as eligible to make an election for the income year
under subsection 230-315(2).

230-325 Hedging financial arrangements to which election applies

A “hedging financial arrangement election applies to a *hedging
financial arrangement:
(a) that you start to have in the income year in which you make
the election or in a later income year; and

(b) that is not excluded from the application of the election by
section 230-330.
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Note: Subject to a determination by the Commissioner, the hedging financial
arrangement election does not apply to a financial arrangement you
start to have after you fail to comply with the requirements in
sections 230-355 and 230-360 and paragraph 230-365(c) in relation to
a hedging financial arrangement to which the election does apply: see
section 230-385. See also subsection 230-305(1).

230-330 Hedging financial arrangements to which election does not
apply

(1) A “hedging financial arrangement election does not apply to a
*financial arrangement if the arrangement is a financial
arrangement under section 230-50 (equity interests etc.).

(2) Subsection (1) does not apply to a *hedging financial arrangement
if:
(a) the hedging financial arrangement is a *foreign currency
hedge; and
(b) you issue the hedging financial arrangement.

(3) A “hedging financial arrangement election does not apply to a
*financial arrangement if:
(a) you are:
(i) an individual; or
(i1) an entity (other than an individual) that satisfies
subsection 230-455(2), (3) or (4) for the income year in
which you start to have the arrangement; and
(b) the arrangement is a *qualifying security; and
(c) you have not made an election under subsection 230-455(7).

(4) A "hedging financial arrangement election does not apply to a
*financial arrangement if:

(a) the election is made by the *head company of a *consolidated
group or “"MEC group; and

(b) the election specifies that the election is not to apply to
financial arrangements in relation to *life insurance business
carried on by a member of the consolidated group or MEC
group; and
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(c) the arrangement is one that relates to the life insurance
business carried on by a member of the consolidated group or
MEC group.

(5) A "hedging financial arrangement election does not apply to a
*financial arrangement if the arrangement is associated with a
business of a kind specified in regulations made for the purposes of
this subsection.

230-335 Hedging financial arrangement and hedged item

Hedging financial arrangement

(1) A *financial arrangement that you have that is a “derivative
financial arrangement, or is not a derivative financial arrangement
but is a “foreign currency hedge, is a hedging financial
arrangement if.

(a) you create, acquire or apply the arrangement for the purpose
of hedging a risk or risks in relation to a *hedged item or
items; and

(b) at the time you create, acquire or apply the arrangement, the
arrangement satisfies the requirements of the principles or
standards referred to in paragraph 230-315(2)(a) to be a
hedging instrument; and

(c) the arrangement is recorded as a hedging instrument in:

(i) your financial report (including documents and records
on which the report is based); or
(ii) if the arrangement hedges a risk in relation to *foreign

currency—your financial report or the financial report
of a consolidated entity in which you are included
(including documents and records on which the report is
based);

for the income year in which the rights and/or obligations are

created, acquired or applied.

Note: For document and record, see section 2B of the Acts
Interpretation Act 1901.
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2) If:
(a) the *financial arrangement would not be a financial
arrangement if the following provisions were disregarded:
(i) Division 9A of Part III of the Income Tax Assessment
Act 1936 (which deals with offshore banking units);
(i) Part IIIB of that Act (which deals with Australian
branches of foreign banks etc.); and
(b) paragraphs (1)(b) and (c) would be satisfied in relation to the
financial arrangement if the arrangement had been between 2
separate entities;
paragraphs (1)(b) and (c) are taken to be satisfied in relation to the
arrangement.

(3) A *financial arrangement that is a *derivative financial
arrangement, or is not a derivative financial arrangement but is a
*foreign currency hedge, is a hedging financial arrangement if:

(a) you create, acquire or apply the arrangement for the purpose
of hedging a risk or risks in relation to something; and
(b) one or more of subsections (4), (5), (6) or (7) is satisfied; and
(c) the requirements of paragraphs (1)(b) or (c) are not able to be
satisfied:
(1) because of the requirements of the principles or
standards referred to in paragraph 230-315(2)(a); and
(i) not because of any act or omission on your part to
deliberately fail to satisfy those requirements; and
(d) in a case in which none of subsections (5), (6) and (7) are
satisfied—you satisfy the additional recording requirements
of subsection 230-355(5); and
(e) in any case—you satisfy the requirements (if any) prescribed
by the regulations for the purposes of this paragraph.

(3A) Disregard paragraph (3)(d) if subsection (4) is satisfied and:

(a) a “hedging financial arrangement election applies to the
*financial arrangement (because you previously satisfied the
additional recording requirements mentioned in that
paragraph at a time when the election applied); or
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(b) all of the following subparagraphs apply:

(i) a hedging financial arrangement election would apply to
the financial arrangement if you satisfied the additional
recording requirements mentioned in paragraph (3)(d);

(i1) the election and subsection (3) apply to another
financial arrangement;

(ii1) subsection (4) is or was satisfied in relation to that other
arrangement at a time when the election applied to that
other arrangement.

(4) This subsection is satisfied if:

(a) the *financial arrangement hedges a foreign currency risk in
relation to an anticipated *foreign equity distribution from a
*connected entity; and

(b) the distribution is “non-assessable non-exempt income under
section 768-5.

(5) This subsection is satisfied if:

(a) you enter into a *financial arrangement with a *connected
entity; and

(b) the principles or standards referred to in
paragraph 230-315(2)(a) require that a consolidated financial
report be prepared that deals with both your affairs and the
affairs of the connected entity; and

(c) the report properly reflects your affairs; and

(d) the arrangement satisfies the requirements of
paragraph (1)(a); and

(e) the arrangement would satisfy the requirements of
paragraph (1)(b) or (c) but for the fact that the consolidated
report disregards the arrangement.

(6) This subsection is satisfied if:
(a) the period for which the risk or risks are hedged does not
straddle 2 or more income years; and
(b) the *financial arrangement satisfies the requirements of
paragraph (1)(a); and
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®)

©)

(10)

(c) the arrangement would satisfy the requirements of
paragraph (1)(c) if the period for which the risk or risks that
are hedged did straddle 2 or more income years.

This subsection is satisfied if the requirements prescribed by the
regulations for the purposes of this subsection are satisfied.

Financial arrangement hedging more than one type of risk

A *financial arrangement that hedges more than one type of risk
may only be a hedging financial arrangement if the principles or
standards referred to in paragraph (1)(b) allow the arrangement to
be designated as a hedge of those risks.

More than one financial arrangement hedging the same risk or
risks

If 2 or more *financial arrangements hedge the same risk or risks,
each of the arrangements may only be a hedging financial
arrangement if the principles or standards referred to in
paragraph (1)(b) allow those arrangements to be viewed in
combination and jointly designated as hedging that risk or those
risks.

Hedged item

If a *financial arrangement that you have hedges a risk in relation
to:

(a) an asset or a part of an asset; or

(b) aliability or a part of a liability; or

(¢) a firm commitment (within the meaning of the *accounting
principles) or a part of such a commitment; or

(d) a highly probable forecast transaction (within the meaning of
the accounting principles) or a part of such a transaction; or

(e) anetinvestment in a foreign operation (within the meaning
of the accounting principles) or a part of such an investment;
or

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.

96

Income Tax Assessment Act 1997

Compilation No. 171 Compilation date: 1/9/17 Registered: 7/9/17

Authorised Version C2017C00282 registered 07/09/2017



Specialist liability rules Chapter 3
Financial transactions Part 3-10
Taxation of financial arrangements Division 230

Section 230-340

(f) something prescribed by the regulations for the purposes of
this paragraph;
the asset (or that part of the asset), the liability (or that part of the
liability), the commitment (or that part of the commitment), the
transaction (or that part of the transaction) or the investment (or
that part of the investment) is a hedged item for the arrangement.

(11) If a *financial arrangement is a “hedging financial arrangement
because of paragraph (4)(a), the anticipated dividend referred to in
that subparagraph is a hedged item for the arrangement even if
subsection (10) is not satisfied in relation to the anticipated
dividend.

230-340 Generally whole arrangement must be hedging financial
arrangement

(1) Subject to subsections (2), (3) and (4), the whole of a *financial
arrangement must satisfy the requirements of
subsection 230-335(1) or (3) for the arrangement to be a hedging
financial arrangement.

Partial hedges

(2) If a *financial arrangement:
(a) is an options contract; and

(b) hedges risk only in part by reference to changes in the
intrinsic value of the options contract;

the arrangement may be treated as a hedging financial
arrangement to the extent to which the part of the arrangement
referred to in paragraph (b) satisfies the requirements of
subsection 230-335(1) or (3).

(3) If a *financial arrangement:
(a) is a forward contract; and
(b) has a spot price element and an interest element;

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.

Income Tax Assessment Act 1997 97

Compilation No. 171 Compilation date: 1/9/17 Registered: 7/9/17

Authorised Version C2017C00282 registered 07/09/2017



Chapter 3 Specialist liability rules
Part 3-10 Financial transactions
Division 230 Taxation of financial arrangements

Section 230-345

4

)

the arrangement may be treated as a hedging financial
arrangement to the extent to which the spot price element satisfies
the requirements of subsection 230-335(1) or (3).

Proportionate hedges

A specified proportion of a *financial arrangement may be treated
as a hedging financial arrangement to the extent to which that
proportion of the arrangement satisfies the requirements of
subsection 230-335(1) or (3).

Separate financial arrangements if partial or proportionate hedge

If a part (or parts), or a proportion (or proportions), of a *financial
arrangement is (or are) treated as a *hedging financial arrangement
under subsection (2), (3) or (4):
(a) the part (or each of the parts), or the proportion (or each of
the proportions), of the arrangement that is (or are) treated as
a hedging financial arrangement is taken to be a separate
financial arrangement for the purposes of this Division; and
(b) the remaining part or proportion (if any) of the arrangement
is taken to be a separate financial arrangement for the
purposes of this Division.

(6) Subsection (5) has effect even if there would not be separate

*arrangements under subsection 230-55(4).

230-345 Requirements not satisfied because of honest mistake or

inadvertence

If a *derivative financial arrangement, or a *foreign currency
hedge, that you have would not be a *hedging financial
arrangement only because the requirements of

paragraph 230-335(1)(b) or (c), or both, are not satisfied because of
an honest mistake or inadvertence, it is nevertheless a hedging
financial arrangement if the Commissioner considers this
appropriate having regard to:
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(a) your documented risk management practices and policies;
and

(b) your record keeping practices; and
(c) your accounting systems and controls; and
(d) your internal governance processes; and

(e) the circumstances surrounding the mistake or inadvertence
(including the steps (if any) taken to correct or address the
mistake or inadvertence and the steps (if any) taken to
prevent a recurrence); and

() the extent to which the requirements of paragraphs
230-335(1)(b) and (¢) have been met; and

(g) the objects of this Subdivision.

230-350 Derivative financial arrangement and foreign currency hedge

Derivative financial arrangement

(1) A derivative financial arrangement is a *financial arrangement
that you have where:

(a) its value changes in response to changes in a specified
variable or variables; and

(b) there is no requirement for a net investment, or there is such
a requirement but the net investment is smaller than would be
required for other types of financial arrangement that would
be expected to have a similar response to changes in market
factors.

Note: Paragraph (a)—a specified variable includes an interest rate, foreign
exchange rate, credit rating, index or commodity or financial
instrument price.

Foreign currency hedge

(2) A foreign currency hedge is a *financial arrangement that you
have if:

(a) paragraph (1)(a) is satisfied but paragraph (1)(b) is not; and
(b) the arrangement hedges a risk in relation to movements in
currency exchange rates.
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230-355 Recording requirements

(1) The requirement of this section is that you must make, or have in
place, a record that:
(a) contains a description of the following:

(i) the *hedging financial arrangement in relation to which
the election is made;

(i) the nature of the risk or risks being hedged;

(iii) the *hedged item or items;

(iv) how you will assess the effectiveness of hedging the
risk in reducing your exposure to changes in the fair
value of the hedged item or items or cash flows or
foreign currency exposure attributable to them;

(v) the risk management objective for, and the risk
management strategy to be followed in, acquiring,
creating or applying the arrangement; and

(b) contains any further details that the *accounting principles
require, by way of documentation, for an arrangement to be
recorded in a financial report as a hedging instrument; and

(c) sets out the terms of the determinations you make under

section 230-360.

To avoid doubt, paragraph (b) applies even if the arrangement is
not recorded in your financial report as a hedging instrument.

(2) To avoid doubt, the record may consist of a single document or 2
or more documents.

(3) The record must be made or in place:
(a) at, or soon after, the time when you create, acquire or apply
the *hedging financial arrangement; or
(b) at such other time as is provided for in the regulations for the
purposes of this paragraph.

(4) The description must be sufficiently precise and detailed that the
following are clear:
(a) that the risk in respect of the particular *hedged item or items
was the one hedged by the *hedging financial arrangement;
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(b) the extent to which the risk was hedged;

(c) that the rights and/or obligations comprising the hedging
financial arrangement were in fact those created, acquired or
applied for the purpose of hedging the risk.

(5) If a *financial arrangement is a *hedging financial arrangement
under subsection 230-335(2) or (3), the following requirements
must be met in addition to the requirements of subsections (1), (3)
and (4):

(a) you must make or have in place, at, or soon before or soon
after, the time when you create, acquire or apply the
arrangement, a record that sets out:

(i) a statement of why, and the way in which, the
arrangement operates commercially or economically as
a hedge of the *hedged item or items; and

(i) the reasons why the arrangement does not satisfy the
requirements of the principles or standards referred to in
paragraph 230-315(2)(a) to be a hedging instrument;

(b) you must, at the end of each income year during which you
have the arrangement, make a record of the accumulated
gains and/or losses (whether realised or unrealised) as at the
end of that income year from the arrangement or
arrangements relating to the hedged item or items that are yet
to be included in your assessable income or allowed to you as
deductions;

(c) you must have, at the time when you create, acquire or apply
the arrangement, a record that sets out your risk management
policies and practices;

(d) you must have in place, at the time when you create, acquire
or apply the arrangement, internal risk management systems
and controls that record the arrangement and the hedged item
or items.

(6) For the purposes of paragraph (5)(b), you must assume that:

(a) all the gains from the *financial arrangement would be
assessable income; and
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(b) all the losses from the financial arrangement would be
allowed to you as deductions.

230-360 Determining basis for allocating gain or loss

(1) A requirement of this section is that you must determine the basis
on which your gain or loss from the *hedging financial
arrangement is to be allocated to an income year, or over 2 or more
income years, for the purposes of this Division.

(2) Itis also a requirement of this section that the basis that you
determine must:

(a) fairly and reasonably correspond with the basis on which
gains, losses or other amounts in relation to the *hedged item
or items are recognised or allocated under this Act; and

(b) be objective; and

(c) be sufficiently precise and detailed that, when your gain, loss
or other amount from the *hedged item or items is taken into
account for the purposes of this Act, the following will be
clear from the record made under section 230-355:

(i) the time at which the gain or loss from the *hedging
financial arrangement is to be taken into account for the
purposes of this Division;

(i) the way in which that gain or loss will be dealt with
under section 230-310.

Note: Paragraph (a) refers to an amount in relation to the hedged item or
items being recognised or allocated under this Act. This would include
an amount being allowed as a deduction or an amount being included
in assessable income. If the hedged item were an asset, an amount
referable to a part of the cost of the asset might, for example, be
allowed as a deduction for a particular income year.

(3) To avoid doubt, the income years over which your gain or loss is to
be allocated may include an income year that starts after you cease
to have the *hedging financial arrangement.
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230-365 Effectiveness of the hedge

The requirement of this section is that:

(a) hedging the risk must be expected to be highly effective
(within the meaning of the principles or standards referred to
in paragraph 230-315(2)(a)), for the period for which you
expect to have the *hedging financial arrangement, in
reducing your exposure to changes in the fair value of the
*hedged item or items or cash flows attributable to your
hedged risk; and

(b) the fair value of the hedged item or items or cash flows
relating to them and the fair value of the arrangement must
be able to be reliably measured; and

(c) you must assess the hedging of the risk by the arrangement:

(i) on aregular basis in accordance with the *accounting
principles; and
(i1) at least once in each 12 month period; and

(d) your assessment must be that the hedging of the risk will be
highly effective (within the meaning of the principles or
standards referred to in paragraph 230-315(2)(a)) in reducing
your exposure to changes in the fair value of the hedged item
or items or cash flows attributable to the hedged risk
throughout the remainder of the period for which you expect
to have the arrangement.

230-370 When election ceases to apply

(1) A “hedging financial arrangement election ceases to have effect
from the start of an income year if you cease to be eligible under
subsection 230-315(2) to make the election for that income year.

(2) Subsection (1) does not prevent you from making a new “hedging
financial arrangement election at a later time if you become, at that
later time, eligible under subsection 230-315(2) to make an
election for an income year.
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Note: The new election will only apply to financial arrangements you start
to have after the start of the income year in which the new election is
made.

230-375 Balancing adjustment if election ceases to apply

(1) This section applies if a *hedging financial arrangement election
ceases to have effect under subsection 230-370(1).

(2) You are taken, for the purposes of this Division, to have:

(a) disposed of each *hedging financial arrangement to which the
election applies for its fair value immediately before the
election ceases to have effect; and

(b) reacquired the arrangement at its fair value immediately after
the election ceases to have effect.

(3) To avoid doubt, this Subdivision applies, for the purposes of
working out the consequences of the disposal referred to in
paragraph (2)(a), as if the *hedging financial arrangement were one
to which the *hedging financial arrangement election applied at the
time of the disposal.

230-380 Commissioner may determine that requirement met

Commissioner may determine that requirement met

(1) If (apart from this section) the requirements of sections 230-355 to
230-365 are not met in relation to a *hedging financial arrangement
that you have, treat those requirements as having been so met if the
Commissioner makes a determination under subsection (1A) in
relation to the arrangement.

(1A) The Commissioner may make the determination if the
Commissioner considers that this is appropriate, having regard to:

(a) the respects in which the arrangement does not meet those
requirements; and

(b) the extent to which it does not meet those requirements; and
(c) the reasons why it does not meet those requirements; and
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(d) if the Commissioner is considering whether to impose
conditions under subsection (2)—the likelihood that you will
comply with those conditions; and

(e) the objects of this Subdivision.

Commissioner may impose additional record keeping requirements

(2) The Commissioner may make a determination under
subsection (1A) conditional on your keeping records in addition to
those required by section 230-355.

(3) A determination under subsection (1A) ceases to have effect if you
breach a condition imposed under subsection (2).

(4) Subsection (3) ceases to apply to you if the Commissioner
determines that that subsection ceases to apply to you. The
determination takes effect from the date specified in the
determination.

(5) In deciding whether to make the determination under
subsection (4), the Commissioner must have regard to:

(a) your record keeping practices; and

(b) your compliance history; and

(c) any changes that have been made to:
(1) your accounting systems and controls; and
(i1) your internal governance processes;

to ensure that breaches of the kind referred to in
subsection (3) do not happen again; and

(d) any other relevant matter.

Commissioner may determine matter under section 230-360

(6) If:
(a) the Commissioner makes a determination under
subsection (1A) in relation to a *hedging financial
arrangement; and

(b) either or both of the following applies:
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(i) you fail to determine a matter in relation to the
arrangement under section 230-360;
(il) you determine a matter in relation to the arrangement
under section 230-360 but the determination does not
satisfy the requirements of subsection 230-360(2);
the Commissioner may determine that matter, in a way that
satisfies the requirements of section 230-360. The Commissioner’s
determination has effect as if you had made the determination and
recorded it under that section.

230-385 Consequences of failure to meet requirements

When this section applies

(1) This section applies if:
(a) your *hedging financial arrangement election applies to a
*hedging financial arrangement; and

(b) you do not meet a requirement of section 230-355 or 230-360
or paragraph 230-365(c) in relation to the arrangement.

(2) For the purposes of paragraph (1)(b), treat the requirement in
paragraph 230-365(c) as being met even if you do not assess the
hedging of the risk mentioned in that paragraph, but you can
demonstrate that you intend to do so.

Commissioner may determine matter under section 230-360

(3) If:
(a) you fail to determine a matter in relation to the *hedging
financial arrangement under section 230-360; or
(b) you determine a matter in relation to the arrangement under
section 230-360 but the determination does not satisfy the
requirements of subsection 230-360(2);

the Commissioner may determine that matter, in a way that
satisfies the requirements of section 230-360. A reference in this
Division to a determination made under that section is treated as
including a reference to a determination under this subsection.

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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Specialist liability rules Chapter 3
Financial transactions Part 3-10
Taxation of financial arrangements Division 230

Section 230-385

Election does not apply to hedging financial arrangements you
start to have after failing to comply with requirements

(4) Your *hedging financial arrangement election does not apply to a
*hedging financial arrangement you start to have:

(a) after you fail to meet the requirement mentioned in
paragraph (1)(b) in relation to the arrangement mentioned in
that paragraph; and

(b) before a date (if any) determined by the Commissioner.

(5) The Commissioner may make a determination under
paragraph (4)(b) only if satisfied that you are unlikely to fail again
to meet a requirement of section 230-355 or 230-360 or
paragraph 230-365(c) in relation to a *hedging financial
arrangement.

(6) In deciding whether to make a determination under
paragraph (4)(b), the Commissioner must have regard to:

(a) your record keeping practices; and
(b) your compliance history; and
(c) any changes that have been made to:
(i) your accounting systems and controls; and
(i1) your internal governance processes;
to ensure that failures of the kind mentioned in
paragraph (1)(b) do not happen again; and
(d) any other relevant matter.

Commissioner may still exercise powers under section 230-380

(7) This section does not prevent the Commissioner from exercising
the Commissioner’s powers under section 230-380 in relation to
the *hedging financial arrangement mentioned in subsection (1).

Subdivision 230-F—Reliance on financial reports

Table of sections
230-390 Objects of this Subdivision

*To find definitions of asterisked terms, see the Dictionary, starting at section 995-1.
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