(Energy Charter Treaty. ECT)

31 ECT
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(Energy Charter Treaty “ECT")
Ruud  Lubbers I . .1990
A\7
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(Organization of Petroleum Exporting
Countries “OPEC")
FSU OPEC 1
1 28 2 1990
OPEC
OPEC

1 Peter Cameron, “Creating A Legal Framework for Investment in The
Commonwealth of Independent States Energy Sector: Lessons from The Energy Charter
Experiment.” Tulsa Journal of comparative and International Law 233 (Spring 1994): 10.
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(Energy Charter Treaty)
“ECT")

2Craig . Bamberger, “An Overview of the Energy Charter Treaty,” in The Energy
Charter Treaty An East-West Gateway for Investment and Trade (Boston: Kluwer Law

International), p. 4.
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(Predictability)

3.2 ECT
?

3
1
2.
3.

?

?

Peter Cameron, “Creating a Legal Framework for Investment in The
Commonwealth of Independent States Energy Sector: Lessons from The Energy Charter
Experiment,” Tulsa Journal of comparative and International Law 233 (Spring 1994): 11.
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3.3 ECT
17 1994
41
OECD ( EC)
( OECD EC)
(Interstate
Economic Committee “CIS")
?
(GATT) OECD
ECT (Transit)
4
ECT
(GATT)
ECT ECT
2
4 Ingrid Frasl, “The Trade Rules of GATT and Related Instmment and the Energy

Charter Treaty,” in The Energy Charter Treaty An East-West Gateway for Investment and
Trade (Boston: Kluwer Law International), p. 459.
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45  ECT
GATT ECT GATT
ECT (Non-Derogate)
GATT
1(11) ECT
“GATT” “GATT1994" “GATT1947"
ECT (Transition Period)
GATT
ECT GATS
?
GATS
(GATT),
(GATS) ?  (Agreement on Trade
related Investment Measures “TRIMS”)
ECT
331 (General Agreement on Tariff
and Trade “GATT")

(Energy Charter Treaty: ECT)

5“Article 4...
Nothing in this Treaty shall derogate, as between particular Contracting Parties
which are parties to the GATT, from the provisions of the GATT and Related Instruments
as they are applied between those Contracting Parties.”
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1990
(Former Soviet Union: FSU)
?
? (Energy Charter Treaty: ECT) ?
?
ECT
(General Agreement on Tariff and Trade:
GATT)
6 (General
Agreement on Tariffs and Trade: GATT) 1947
(IMF)
(IBRD/WB)
(International Trade Organization: ITO)
6 ? ( .

2537), 1617,
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(Havana Charter)

di ai di ' a

1934
(.. Reciprocal Trade Agreement Act of 1934)

(International
Trade Organization: ITO)
23
(GATT Secretariat)
(GATT)7 ?
1948
(Most
Favoured Nation: MFN)
7“ ” I)

3 2533); 1-24.
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3.3.2 11 (General Agreement on Trade in
Services ' ' “GATS") 8
1980
? (New issues)
?
? 7 (Contracting Parties)
40 2528
?
?
(Service) ? (Trade)
? A ,

2537), 16-17.
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2
(Transparency) (Progressive Liberalization)
?
9
?
(Trade Negotiation Committee: TNC)

2 (Group of Negotiation on Goods:

GNG) ? (Group of Negotiation on Services: GNS)
? 7
2529 15 . .2536
7 ' (General

Agreement on Trade in Services: GATS)"1

GATT

(Specific Commitments)
(Schedules of Specific Commitment ~ Schedules

il 2537): 80,

1 2535) 5.
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of Binding) (Specific Commitments)
Schedules of Binding
il
3 ]
ll 13 n
2.
3,
? 6
1 ? (Scope and
Definition)
)
(Cross-Border Supply)
1



)
(Consumption Abroad)

)
(Commercial Presence) ?
?
)
)
(International Element)
?

2
(General Obligations and Disciplines)

(MFN)
10
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33.2.1

(GATS)

6

ai
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(GATS)

GATS 4

GATS

(Specific Commitments)

(Market Access)
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61

12 “Article VI...

Domestic Regulation

1. sectors where specific commitments are undertaken, each Member shall
ensure that all measures of general application affecting trade in services are
administered in a reasonable, objective and impartial manner.

2. (a) Each Member shall maintain or institute as soon as practicable judicial,
arbitral or administrative tribunals or procedures which provide, at the request of an
affected services supplier, for the prompt review of, and where justified, appropriate
remedies for, administrative decisions affecting trade in services. Where such
procedures are not independent of the agency entmsted with the administrative
decision concerned, the Member shall ensure that the procedures in fact provide for an
objective and impartial review.

(b) The provisions of subparagraph (a) shall not be construed to require a
Member to institute such tribunals or procedures where this would be inconsistent with
its constitutional structure or the nature of its legal system.

3. Where authorization is required for the supply of a service on which a
specific commitment has been made, the competent authorities of a Member shall,
within a reasonable period of time after the submission of an application considered
complete under domestic laws and regulations, inform the applicant of the decision
concerning the application. At the request of applicant, the competent authorities of the
Member shall provide, without undue delay, information conceming the status of the
application.

4. With a view to ensuring that measures relating to qualification requirements
and procedures, technical standards and licensing requirements do not constitute
unnecessary barriers to trade in services, the Council of Trade in Services shall, through
appropriate bodies it may establish, develop any necessary disciplines. Such
disciplines shall aim to ensure requirements are, inter alia:
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(a) based on objective and transparent criteria, such as competence and
the ability to supply the services;

(b) not more burdensome than necessary to ensure the quality of the
Services;

(c) in the case of licensing procedures, not in themselves a restriction on

the supply of the service.

5 (a)  sectors in which a Member has undertaken specific commitments,
pending the entry into force of disciplines developed in these sectors pursuant to
paragraph 4, the Member shall not apply licensing and qualification requirements and
technical standards that nullify or impair such specific commitments an a manner which:

(i) does not comply with the criteria outlined in subparagraphs 4(a), (b)
or (c); and

(if) could not reasonably have been expected of that Member at the time
the specific commitments in those sectors were made.

(b)  determining whether a Member is in conformity with the obligation
under paragraph 5(a), account shall be taken of international standards of relevant
international organizations applied by that Member.

6.  sectors where specific commitments regarding professional services are
undertaken, each Member shall provide for adequate procedures to verify the
competence of professionals of any other Member.”
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6: 1

(Qualification Requirements)
(Procedures)

6:4  GATS

? GATS

b:
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3
GATS
6.4
6:1 4
(Market Access)
6. 4
74

L (Qualification Requirements)
2. 7 (Qualification Procedures)
3 (Licensing Requirements)

B3The Secretariat, Article VI:4 of the GATS: Disciplines on Domestic Regulation
Applicable to All Services. [Online]. SIC/W/96 World Trade Organization 1 March 1999,
Available from: http:/ww.wto.org [2002, 3 12].

%1bid., [Online] Available from: http:/www.wto.org [2002, 3 12],


http://www.wto.org
http://www.wto.org
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4, (Licensing Procedures)
b. (Technical Standards)
6 4
GATS
6.4 6. 5
a
6.5
(Market Access) (National
Treatment)
!
6. 5 ,
?
?

6. 4



55

6. 4

6. 4 ?

6: 4

6: 4

L (Necessity)

6. 4 ?

b The Secretariat, Article VI:4 of the GATS: Disciplines on Domestic Regulation
Applicable to All Services. [Online]. S/IC/W/96 World Trade Organization 1 March 1999,
Available from: http:/iwww.wto.org [2002, 3 12],


http://www.wto.org

GATS

6: 4

Objective) 2

Panel

Importation of and Internal Taxes on Cigarettes)

(Thailand -

Panel

56

(Legitimate

Restrictions on
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2. (Transparency)

I 6 GATS I

Council of Trade in
Services (GATS) /} (Laws) (Regulations)
(Administrative Guidelines)
(Enquiry Poaints)

GATS

(Enquiry Points)

(Accountancy Disciplines)
(The Working Party on Professional Services in the Accountancy Sector)
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6:4
GATS

3. (Equivalence)

6: 4

bThe Secretariat, Article VI:4 ofttre GATSr Disciplines on Domestic Régulation

Applicable to All Services, [Online}. SIC/W/96 World Trade Organization-1 March 1999,
Available from: http:/fwww.wto.ora [2002, 3 12],


http://www.wto.ora
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TBT 2.7
6
GATS GATS
(Reasonable) (Objective) (Impartial)
3.3.3 (Trade Related on Investment

Measurement  TRIMS)
? ( 10)

(TRIMS) GATT

3 (National Treatment) 1

3 GATT



Local Content Requirements (LCR) IR

1 GATT
?
B
TRIMS
TRIMS
?
?
2
1 ?
Requirements “LCR")
T (
, 2537), 48,

60

Trade Balancing Requirements

(Local

LCR

?

Content
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50 65

(Comparative Advantage)

u LCR
Y
2. (Trade Balancing
Requirements 1 “TBR’)
?
?

TRIMS

(Export Requirements XR’)

TRIMS
1()
TRIMS (XR)
19 ’ 1]

3
( : 2537): 48,
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XR
|
TRIMS
(ECT)
ECT ECT
TRIMS
1 5 ECT
(local content requirements: LCR) (Trade
Balancing Requirements : TBR) ECT
(Local Content Requirements)
?  (Trade-Related Instruments
Assure: TRIMS) ,
?
!
?
m 1‘(
,” 3

+ 48,



Requirements)

ECT
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(Trade Balancing Requirements)

(ECT)

(Domestic Sales Requirements)

5 ECT
(Export

TRIMS 5(3)
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54,  ECT
(Notification and Elimination Clause)

5 ECT
GATT 90
GATT 12
TRIMS
GATT GATT

34

34.1

di

TRIMS

ECT



Losses)

(Energy Charter Treaty: ECT)

(Exploration)

(Refining)
(Production)
(Storage)

(Land Transport)
(Transmission)
(Distribution)

12
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(Extraction)

(Trade)

(Compensation for
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(Expropriation) 13
(ECT)

? (Key Personnel
11)

3411

102

2 "Article 10 ...

(1) Each Contracting Party shall, in accordance with the provisions of this Treaty,
encourage and create stable, equitable and transparent conditions for Investors of other
Contracting Parties to make Investments in its Area. Such conditions shall include a
commitment to accord at all times to Investments of Investors of other Contracting
Parties fair and equitable treatment. Such Investments shall also enjoy the most
constant protection and security and no Contracting Party shall in any way impair by
unreasonable or discriminatory measures their management, maintenance, use,
enjoyment or disposal.  no case shall such Investments be accorded treatment less
favourable than that required by international law, including treaty obligations. Each
Contracting Party shall observe any obligations it has entered into with an Investor or an
Investment of an Investor of any other Contracting Party.”



6/

(Encourage and Create Stable, Equitable and
Transparent Conditions) 10 ?
(Constant Protection)

10()  ECT

"9 ECT 10 (1)

/i

2ZArticle 10...
(1)...  no case shall such investments be accorded treatment less favourable
than that required by international law, including treaty obligations ...”
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(TRIMS) ECT
26 21
(ECT)
ECT
(Best  Endeavour)
?
10 ()8
? ECT
(ECT) 8
“Article 10 ...

(3) For the purposes of this Article, “Treatment” means treatment accorded by a

Contracting Parties which is no less favourable than that which it accords to its own
Investors or to Investors of any other Contracting Party or any third state, whichever is
the most favourable.”
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10(5)2

(Best Endeavour)

(Progressively Remove)

(Pre-
Investment)
ECT
? (NT)
?

(MFN)
NT MFN (Minimum)

10(5) . ?

(Progressively)
ECT 10(9)
5
2*Article 10 ..,
(5) Each Contracting Party shall, as regards the Making of Investments in its

Area, endeavour to
(@) limit to the minimum the exceptions to the Treatment described in
paragraph (3);
() progressively remove existing restrictions affecting Investors of other
Contracting Parties.
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vl

1 (Progressively Remove)

ECT
?
ECT 1CK8D
?
(Supplementary Treaty)
8
5"Article 10...
8) The modalities of application of paragraph (7) in relation to programmes

under which a Contracting Party provides grants or other financial assistance, or enters
into contracts, for energy technology research and development, shall be reserved for
the supplementary treaty described in paragraph (4). Each Contracting Party shall
through the secretariat keep the Charter Conference informed of the modalities it applies
to the programmes described in this paragraph.”
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10(8)
10(2)

3412 7 (Compensation for Losses)

12(1)%

B*Article 12 ...

(1) ...an Investor of any Contracting Party which suffers a loss with respect to
any Investment in the Area of another Contracting Party owing to war or other armed
conflict, state of national emergency, civil disturbance, or other similar event in that
Area, shall be accorded by the latter Contracting Party, as regards restitution,
indemnification, compensation or other settiement, treatment which is the most
favourable of that which that which that Contracting Party accords to any other Investor,
whether its own Investor, the Investor of any other Contracting Party, or the Investor of
any third state.”
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1 (Most-Favoured Nation)
(National Treatment)

(Prompt) (Adequate)
(Effective) (

? ECT

12 ECT 1
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(3) 2
ECT
12 ECT
ECT
(Prompt) (Adequate) (Effective)
HULL (HULL RULE) Z7
(Expropriation)
34.13 (Expropriation)
13(1)38
?
v/l HULL RULE
(Prompt)
(Adequate) (Effective)
Bl Article 13 ...

..Investments of Investors of a Contracting Party in the Area of any other
Contracting Party shall not be nationalized, expropriated or subjected to a measures
having effect equivalent to nationalization or expropriation (hereinafter referred to as
“Expropriation”) except where such Expropriation is :
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131 2 33
13(2) 1

a) fora purpose which is in the public interest;

) not discriminatory;

c) carried out under due process of law; and

d) accompanied by the payment of prompt, adequate and effective
compensation.”

AThomas . Walde, “International Investment Under The 1994 Energy Charter
Treaty,” in The Energy Charter Treaty An East-West Gateway for Investment and Trade
(Boston: Kluwer Law International), p. 299.

J*Article 13 ..

(1) ... Such compensation shall amount to the fair market value of the Investment
expropriated at the time immediately before the Expropriation or impending

(
(
(
(



5

13 ? (ECT)

(Appropriate Compensation)
2 ECT

Expropriation became known in such a way as to affect the value of the Investment
(hereinafter referred to as the “Valuation Date”).

Such fair market value shall at the request of the Investor be expressed in
a Freely Convertible Currency on the basis of the market rate of exchange existing for
that currency on the Valuation Date. Compensation shall also include interest at a
commercial rate established on a market basis from the date of Expropriation until the
date of payment."

3 *Article 13 ...

(2) The Investor affected shall have a right to prompt review, under the law of
the Contracting Party making the Expropriation, by ajudicial or other competent and
independent authority of that Contracting Party, of its case, of the valuation of its
Investment, and of the payment of compensation........”

2 , ( .
, 2539),  620.
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HULL (Hull Rule)

(1)
(Public Purposes) ?
2)
(Prompt)
(Adequate) (Effective) B
ECT
?
34.14 (Key Personnel)

Akehurst, A Modern Introduction To International Law (U.S.A.. .p., 1984),
pp.91-92.
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(Key Personnel) 11(1) ()%

(Good Faith)

A “Article 11 ...

(1) A Contracting Party shall, subject to its laws and regulations relating to the
entry, stay and work of natural persons, examine in good faith requests by Investors of
another Contracting Party, and key personnel who are employed by such Investors or by
Investments of such Investors, to enter and remain temporarily in its Area to engage in
activities connected with the making or the development, management, maintenance,
use, enjoyment or disposal of relevant Investments, including the provision of advice or
key technical services.

(2) A Contracting Party shall permit Investors of another Contracting Party which
have Investments in its Area, and Investments of such Investors, to employ any key
person of the Investor's or the Investment's choice regardless of nationality and
citizenship provided that such key person has been permitted to enter stay and work in
the Area of the former Contracting Party and that the employment concerned conforms
to the terms, conditions and time limits of the permission granted to such key person.”
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ECT
(Work Permit) ECT
ECT 1 K3
(Key Personnel)
(Advisors)
(Key Technical staff) ?
(Top
Management)
34.15 (Transfer
Related to Investment: 14)
(ECT) 14

Loma Brazel, “Catalysing Growth: the Main Treaty Provisions, Their
Interactions and Effect,” The Journal of Energy and Natural Resources Law ( .K.: n.p.,
1994). 27.



(To be effected without delay)

(Equitable)
Faith)

Development)

ECT

(Non-Discriminatory)

(Returns)

14

19

(Amortization)

(Good

ECT

ECT

(Management and

2 133
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14
14
1 1
ECT
3.4.2 (Non-Discriminatory)
(Non-Discriminatory)
(as favourable as)
ECT GATT
ECT GATT
WTO
MEN
1 GATT GATT

(Special Circumstances)
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(Regional Trading Arrangements)
(Generalized System of Preferences)

(Custom Union) ? (Free Trade Area)®
2
(Most-Favoured Nation Treatment:
MFN) (National Treatment)3
3421 (Most-
Favoured Nation: MFN)3
ECT
GATT (Like Product)

P Thomas J. Scheoenbaun, "Agora: Trade and Environment Free International
Trade and Protection of the Environment: Irreconcilable Conflict?” American Journal of
International Law 86 (July 1992): 706.

3 1 3 GATT 199

B“Article 1...

With respect to custom duties and charges of any kind imposed on or
connection with importation or exportation or imposed on the international transfer of
payments for imports or exports and with respect to the method of levying such duties
and charges and with respect to all rules and formalities in connection with importation
and exportation and with respect to all matters refer to paragraph 2 and 4 of Article 3
{concerning internal taxes, charges, laws, regulations and requirements affecting
internal sale offering for sale, purchase, transportation, distribution or use} any
advantage, favor privilege or immunity granted by any contracting party to any product
originating in or destined for any other country shall be a accorded immediately and
unconditionally to the like product originating in or destined for territories of all other
contracting parties.”



ECT

ECT

Nation Treatment

Nation Treatment

MFN)

MFN)

(Like Product)

GATT

MEN

GATSs

MFN

ECT

(Most Favoured

(Most Favoured

82
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(Consumption  Abroad) ?
(Cross border Supply)
(Presence of Natural
Persons or Commercial Presence)

(Most-Favoured-Nation Treatment: MFN) 2

(GATY) s (Immediately)
(Unconditionally) (Service Suppliers)
?
(MFN)
(Annex)

Council for Trade in Services
5 ' ,

? MFN
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34.22 (National Treatment) 4

(Goods of Local Origin)

“Article 3 (1) The Contracting parties recognize that internal taxes and other
internal charges and laws, regulation and requirements affecting the internal sale,
offering for sale, purchase, transportation, distribution, or use of products, and internal
quantitative regulations requiring the mixture, processing or use of products specified
amounts of properties, should not be applied to imported or domestic products so as to
afford protection to domestic productions.

(2) The products of the territory of any contracting party imported into
the territory shall not be subject, directly or indirectly to the internal taxes or other
internal charges of any kind in excess of those applied, directly or indirectly to like
domestic products.

(3) With the respect to any existing internal tax which is inconsistent
with the provisions of paragraph 2, but which is specifically authorized under a trade
agreement, in force on April 10, 1947, in which the import duty on the taxed product is
bound against increase, the contracting party imposing the tax shall be free to postpone
the application of the provisions of paragraph 2 such tax until such time as it can obtain
release from obligations of such trade agreement in order to permit the increase of such
duty to the extent necessary to compensate for the elimination of the protective element
of tax.

(4) The products of the territory of any contracting party imported into
territory...shall be accorded treatment no less than favorable than that accorded to like
products or national origin in respect of laws regulations and requirements affecting
their internal sale, purchase, transportation, distribution or use.”



(National Treatment)

4
?
!
(National Treatment) ~ GATT
60 60
MFN
4 , (
, 2530): 21,
L ,

21, ( ).



(National Treatment)

(National Treatment)

GATS

86
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343 (Best Endeavour)

ai ai S|

(National Treatment)

(National Security)

(Best Endeavours)
?

344

17

Martha M. Roggenkamp, “Transit of Network-bound Energy: the European
Experience” in The Energy Charter Treaty An East-West Gateway for Investment and
Trade (Boston: Kluwer Law International), pp. 499-500.
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3441 (Transit)

1988 ?

(EC Commission)
(Internai Market for Energy)

(The Gas Transit Directive)
(The Electricity Transit Directive) ECT

ECT
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(Transit) ) (24

(Freedom of Transit)

MArticle 7...

(1) Each Contracting Party shall take the necessary measures to facilitate
the Transit of Energy Materials and Products consistent with the principle of freedom of
transit and without distinction as to the origin, destination or ownership of such Energy
Materials and Products or discrimination as to pricing on the basis of such distinctions,
and without imposing any unreasonable delays, restrictions or charges.

(2) Contracting Parties shall encourage relevant entities to co-operate in :

(a) modernizing Energy Transport Facilities necessary to the
Transit of Energy materials and Products;

(b) the development and operation of Energy Transport Facilities
serving the Areas of more than one Contracting Party;

(c) measures to mitigate the effects of interruptions in the supply

of Energy Materials and Products; facilitating the interconnection of Energy Transport
Facilities.”
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1(3)6
(Originating) (Destined)
7(3)
ECT
Ab"Article 7...
(3) Each Contracting Party undertakes that its provisions relating to transport

of Energy Materials and Products and the use of Energy Transport Facilities shall treat
Energy Materials and Products in Transit in no less favourable a manner than its
provisions treat such materials and products originating in or destined for its own Area,
unless an existing international agreement provides otherwise.”
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“Article 7...

(4) the event that Transit of Energy Materials and Product cannot be
achieved on commercial terms by means of Energy Transport Facilities the Contacting
Parties shall not place obstacles in the way of new capacity being established......”
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(Transit)

47*Article 7...
(5) A Contracting Party through whose Area Energy Materials and Products
may transit shall not be oblige to
(a) permitthe construction or modification of Energy Transport Facilities;
or
(b) permit new or additional Transit through existing Energy Transport
Facilities.
Which it demonstrates to the other Contracting Parties concerned would
endanger the security or efficiency of its energy systems, including the security of

supply.
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Contracting Parties shall, subject to paragraphs (6) and (7), secure established
flows of Energy Materials and Products to from or between the Areas of other
Contracting Parties.”
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?
1(7)
(The Secretary-General)  ?
(7)
? ' 1 1
?

“Article 7...
(6) A Contracting Party through whose Area Energy Materials and Products

transit shall not, in the event of a dispute over any matter arising from that Transit,
interrupt or reduce, permit any entity subject to its control to interrupt or reduce, or
require any entity subject to its jurisdiction to interrupt or reduce the existing flow of
Energy Materials and Products prior to the conclusion of the dispute resolution
procedures set out in paragraph (7), except where this is specifically provided for in a
contract or other agreement governing such Transit or permitted in accordance with the
conciliator's decision.”
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90

I ECT

1921 (The Barcelona Convention
on Freedom of Transit of 1921)

3.4.4.2
(The Barcelona Convention on Freedom of Transit of 1921)

()
1921 (The Barcelona
Convention on Freedom of Transit of 1921) Barcelona
Convention (The League of Nations)
1 1919

5 GATT (Freedom of

192



Transit)

1919

1921

(Barcelona Convention)

"H

(Through Transit)
? GATT

GATT

HMartha M. Roggenkamp, “Transit of Network-bound Energy: the European
Experience” in The Energy Charter Treaty An East-West Gateway for Investment and
Trade (Boston: Kluwer Law International), p. 502.
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Martha M. Roggenkamp, “Transit of Network-bound Energy: the European
Experience” in The Energy Charter Treaty An East-West Gateway for Investment and
Trade (Boston: Kluwer Law International), pp. 502-503.
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() ? 1921

2 1923 (The Barcelona Conference on Communications and
Transit 1923)

9 1923
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Transit
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GATT

3443

(Transit)

al

GATT

(Freedom of Transit)

GATT
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4 ?

5.

?

6. ?
, ? '

1.

( )
(Transmission) GRID

(Transit)

? (ECT)
GATT
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L GATT

GATT
(Most-Favoured Nation: MFN)

(Energy Charter Treaty: ECT)

?
? (National Treatment)
2.
ECT
?
(Transit)

(Non-Discrimination) : GATT

3.

05 GATT

Barcelona Transit Convention GATT

Transit
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GATT 2

MFN

GATT
GATT
1973

GATT)’
GATT
(5@  GATT)
MFN
GATT
GATT ,
GATT
as A
2 5 2 ‘
GATT
GATT
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GATT
29  ECT
, GATT GATT
GATT ECT
ECT
“Energy-GATT” 7
ECT GATT-Plus 5  GATT
ECT
() Transit
5  GATT 7
(10)  ECT Through-Transit — Transit
dit di
“Through-Transit” 3
"2

7 ECT
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() ECT 1GATT  Barcelona Convention
5 GATT 7
ECT 7 ECT
0 4
(European Energy Charter)
5 GATT “
" 7 11
ECT 5  GATT
ECT ?
ECT
1
2. ' ,
3.
( )
4,
ECT Barcelona Transit
Convention (facilities)

ECT ECT
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GATT

GATT

1923

ECT

ECT

ECT

5 GATT

106

ECT
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ECT

1(7)
1994
1995
7 ECT 5  GATT
ECT
GATT ?
7 ECT
ECT ECT
GATT-Plus
5 GATT
GATT
ECT
ECT
345 (ECT)
3451 (Competition)

() ECT
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64

“ Article 6 : Competition

(1) Each Contracting Party shall work to alleviate market distortions and
barriers to competition in Economic Activity in the Energy Sector.

(2) Each Contracting Party shall ensure that within its jurisdiction it has and
inforces such laws as are necessary and appropriate to address unilateral and
concerted anti-competitive conduct in Economic Activity in the Energy Sector.

(3) Contracting Parties with experience in applying competition rules shall
give full consideration to providing, upon request and within available resources,
technical assistance on the development and implementation of competition rules to
other Contracting Parties.

(4) Contracting Parties may co-operate in the enforcement of their competition
rules by consulting and exchanging information.

(5) Ifa Contracting Party considers that any specified anti-competitive conduct
carried out within the Area of another Contracting Party is adversely affecting an
important interest relevant to the purposes identified in this Article the Contracting Party
may notify the other Contracting Party and may request that its competition authorities
initiate appropriate enforcement action. The notifying Contracting Party shall include in
such notification sufficient information to permit the notified Contracting Party to identify
the anti-competitive conduct that is the subject of the notification and shall include an
offer of such further information and co-operation as the notifying Contracting Party is
able to provide. The notified Contracting Party or, as the case may be, the relevant
competition authorities may consult with the competition authorities of the notifying
Contracting Party and shall accord full consideration to the request of the notifying
contracting Party in deciding whether or not to initiate enforcement action with respect to
the alleged anti-competitive conduct identified in the notification. The notified
Contracting Party shall inform the notifying Contracting Party of its decision or the
decision of the relevant competition authorities and may if it wishes inform the notifying
Contracting Party of the grounds for the decision. If enforcement action is initiated, the
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(Important Interest)

notified Contracting Party shall advise the notifying Contracting Party of its outcome and,
to the extent possible, of any significant interim development.
(6) Nothing in this Article shall require the provision of information by a
Contracting Party contrary to its laws regarding disclosure of information, confidentiality
or business secrecy.”
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(Competition)
6
(Energy Charter Treaty:
ECT)
?
?
P
(Competition Provisions) ?
ECT
ECT 6 (1),
2

P Walde, Thomas. ., ed, “Legal Implications of The Energy Charter Treaty
Competitions-Rules and Liberalisation” in The Energy Charter Treaty: An East-West
Gateway for Investment & Trade (London: Kluwer Law international, 1996.), p.546.
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( 6(1)
(- 6(@)
(Economic Activity in the Energy Sector)
(Production) (Transmission)
(Distribution) ( 10)
ECT
(EC Competition Legislation) :
3
ECT
?
ECT
(Essential  Facility
Doctrine) (Third Party Access: TPA)

?

(The European Court of Justice)
, Rodby (OJ L55/22;1994)

3 Walde, Thomas. ., ed, “Legal Implications of The Energy Charter Treaty
Competitions-Rules and Liberalisation” in The Energy Charter Treaty: An East-West
Gateway for Investment & Trade (London: Kluwer Law International, 1996.), p.547.
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TPA
(Dominant Company)

86
(Essential Facilities)st

(Transmission)
(Transmission
Network Operator)

(Anti-Competitive)

(Essential Energy Facility)®

o (Essential Facilities)

HWalde, Thomas. ., ed, “Legal Implications of The Energy Charter Treaty
Competitions-Rules and Liberalisation” in The Energy Charter Treaty: An East-West
Gateway for Investment & Trade (London: Kluwer Law International, 1996.), p.560.
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. 2542

() (Promoting Fair
Trade)  GATT

(Subsidy)

(Anti-Dumping Code)

(Countervailing Duty)



115

3.4.5.2 (Transparency)

() ECT

20
GATT

20 %

%“ Article 20 : Transparency

(1) Laws, regulations, judicial decisions and administrative rulings of general
application which affect trade in Energy Materials and Products are, in accordance with
Article 29(2)(a), among the measures subject to the transparency disciplines of the
GATT and relevant Related Instruments.

(2) Laws, regulations, judicial decisions and administrative rulings of general
application made effective by any Contracting Party, and agreements in force between
Contracting Parties, which affect other matters covered by this Treaty shall also be
published promptly in such a manner as to enable Contracting Parties and Investors to
become acquainted with them. The provisions of this paragraph shall not require any
Contracting Party to disclose confidential information which would impede law
enforcement or otherwise be contrary to the public interest or would prejudice the
legitimate commercial interests of any Investor.

(3) Each Contracting Party shall designate one or more enquiry points to which
requests for information about the above mentioned laws, regulations, judicial decisions
and administrative rulings may be addressed and shall communicate promptly such
designation to the Secretarial which shall make it available on request.”



GATT

(Stabilty)

1990

GATT

(Energy Charter Treaty: ECT)

(Former Soviet Union: FSU)
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(Energy Charter Treaty: ECT) 16-17
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on Tariff and Trade: GATT)

() GATT
(Transparency)
GATS
d <
(Regulations)
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I
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Hague

(General Agreement

2537): 87.
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(Indicative list of sectors)

(Specific Commitment)
(Service Provider)

3453 (Transfer  of
Technology)

() ECT

8B

B*“ Article 8 : Transfer of Technology
(1) The Contracting Parties agree to promote access to and transfer of energy
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(Non-Discriminatory)

technology on  commercial and non-discriminatory basis to assist effective trade in
Energy Materials and Products and Investment and to implement the objectives of the
Charter subject to their laws and regulations, and to the protection of Intellectual
Property rights.
(2) Accordingly, to the extent necessary to give effect to paragraph (1) the

Contracting Parties shall eliminate existing and create no new obstacles to the transfer

of technology in the field of Energy Materials and Products and related equipment and
services, subject to non-proliferation and other international obligations.”



3454

(Non-Discriminatory)

(Access to Capital)

ECT

(National Treatment)
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(Best Endeavour)

?
?
?
(National Treatment)
?
(Public Loan)
9(1)®

P “Article 9...

(1) The Contracting Parties acknowledge the importance of open capital

markets in encouraging the flow of capital to finance trade in Energy Materials and
Products and for the making of and assisting with regard to Investments in Economic
Activity in the Energy Sector in the Areas of other Contracting Parties, particularly those
with economies in transition. Each Contracting Party shall accordingly endeavour to
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(International
Financial Institutions) 9(3)d

promote conditions for access to its capital market by companies and nationals of other
Contracting Parties, for the purpose of financing trade in Energy Materials and Products
and for the purpose of Investment in Economic Activity in the Energy Sector in the Areas
of those other Contracting Parties, on a basis no less favourable than that which it
accords in like circumstances to its own companies and nationals or companies and
nationals of any other Contracting Party or any third state, whichever is the most
favourable.”
@“Article 9....

(2) A Contracting Party may adopt and maintain programmes providing for
access to public loans, grants, guarantees or insurance for facilitating trade or
Investment abroad. It shall make such facilities available, consistent with the objectives,
constraints and criteria of such programmes (including any objectives, constraints or
criteria relating to the place of business of an applicant for any such facility or the place
of delivery of goods or services supplied with the support of any such facility) for
Investments in Economic Activity in the Energy Sector of other Contracting Parties or for
financing trade in Energy Materials and Products with other Contracting Parties."

& “Article 9....
(3) Contracting Parties shall, in implementing programmes in Economic
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Activity in the Energy Sector to improve the economic stability and investment climates
of the Contracting Parties, seek as appropriate to encourage the operations and take
advantage of the expertise of relevant international financial institutions.”
@ “Article 9...
(4) Nothing in this Article shall prevent
(a) financial institutions from applying their own lending or underwriting
practices based on market principles and prudential considerations;
or
(b) a Contracting Party from taking measures:
(i) forprudential reasons, including the protection of Investors,
consumers, depositors, policy-holders or persons to whom a
fiduciary duty is owed by afinancial service supplier; or
(il) to ensure the integrity and stability of its financial system and
capital markets.”
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