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.. 2540 12-19

3Jonathan Clore, Civil Litigation. (London: Cavendish Publishing, 1993), p.96.
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Anton Piller Orders
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(affidavit)

.. 2539 30

6Jonathan Clore. Civil Litigation, pp.111-114.
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(patent license)
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8 (licensor)

(licensee)
9
3
1 (exclusive
license)
2 (sole license)
3 (non-exclusive
license)
0
8 36 3r
9 41
]0 , 1 1 1 1 2 (

(2537), 2324,
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3. I ) ) 1 1
(beneficiary of non - voluntary license)

il Pfizer Inc. v. Elan Pharmaceutical Research Corp., DCDEL N0.92-402
Lon, 2/4/93 Bayer AG.
Nefedipine Pfizer
Pfizer Elan Pharmaceutical Research Corp.
Nifelan
2 Bayer AG.
Pfizer Inc.
Pfizer
Inc. Pfizer
Inc.
Pfizer Inc. Bayer
AG.

Pfizer Inc.
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indserfing International v. Tabur Marine  Oliver LJ.
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TRIPs  34(1)D

W.LP.0., Background Reading on Intellectual Property, (n.p: W.LP.O.
publication, 1988), p.107.
DArticle 34 Process Patens: Burden of Proof



180

1. For the purpose of civil proceedings in respect of the infringement of the
rights of the owner referred to in paragraph 1(b) of Article 28 above, if the subject
matter of a patent is a process for obtaining a product, the judicial shall have the
authority to order the defendant to prove that the process to obtain an identical product
is different from the patented process. Therefore, Member shall provide, in at least one
of following circumstance, that any identical product when produced without the
consent of the patent owner shall, in the absence of proof to the contrary, be deemed
to have been obtained by the patented process:

(a) if the product obtained by the patented process is new;

(b) ifthere is a substantial likelihood that the identical product was made by the
process and the owner of the patent has been unable through reasonable efforts to the
determine the process actually used.
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28428 3

Section 284

Upon finding for the claimant the court shall award the claimant damage
adequate to compensate for the infringement, but in no event less than a reasonable
royalty for the use made of the invention by the infringer, together with interest and
costs as fixed by the court.

When the damages are not found by a jury, the court shall assess them.
either event the court may increase the damage up to three times the amount found or
assessed.

The court may receive expert testimony as aid to the determination of damages
or of what royalty would be reasonable under the circumstance.
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(divert saie)

Y
)
i
The Federal Circuit District Court
1)
2)

Russell L. Parr, Intellectual Property Infringement Damages. (New York: John
Wiley & sons, 1993),p.10.
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Herbert F. Schwartz, Patent Law Practice. 2nd ed. (Washington D.C.: Federal
Judicial Center, 1995), pp. 113-114.
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2853

(Exceptional cases)

(cumulative hours)

(billing rate)
(contingent fee)
612
Section 285 Attorney fee

The court in exceptional cases may award reasonable attorney fees to the
prevailing party
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2 Section 61 “ Proceedings for infringement of patent

(1) Subject to following provisions of this Part of this Act, civil proceedings may
be brought in the court by the proprietor of a patent a patent in respect of any act
alleged to infringe the patent and ( without prejudice to any other jurisdiction of the
court ) in those proceedings a claim may be made -

(@) for any injunction or interdict restraining the defendant or defender
from any apprehended act of infringement;

(b) for an order for him to deliver up or destroy any patented product in
relation to which the patent is infringed or any article in which that
product is inextricably comprised:

(c) for damage in respect of the infringement;

(d) foran account of the profits derived by him from the infringement;

(e) for declaration or declarator that the patent is valid and has been
infringed by him.

(2) The court shall not, in respect of the same infringement, both award the
proprietor of a patent damages and order that he shall be given an account of the
profits
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Lord Wilberforce
General Tire & Rubber Co. v. Firestone Tyre & Rubber Co. Ltd.
(tort)

500 30
15,000

(1) (lost sale)

3 General Tire & Rubber Co. v. Firestone Tyre & Rubber Co. Ltd. 90 (1975)
2 Al ER 179. Quoted in David Bainbridge, Intellectual Property. 3rded. (London: Pitman
Publishing, 1996), p.344.
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Catnic Components Ltd. v. Hill & Smith Ltd.

Gerber
Garment Technology Inc. v. Lectra System Lid.
Kl
62(1)3 (innocent infringer)

Ibid., pp.345-346.
3 Section 62 “Restriction on recovery of damages for infringement
(1) proceedings for infringement of a patent damages shall not be awarded,
and no order shall be made for an account of profits, against a defendant or defender
who proves that at the date of the infringement he was not aware, and had no
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102 (1)

reasonable grounds for supposing, that the patent existed; and a person shall not be
taken to have been so aware or to have reasonable grounds for so supposing by
reason only of the application to a product of the word “patent” or “patented”, or any
word or words expressing or implying that a patent has been obtained for the product,
unless the number of the patent accompanied the word or words in question.

J Section 102 “Presumption of amount of damages

(1) Where a patentee or exclusive licensee claims, from a person who has
intentionally or negligently infringed the patent right or exclusive license, compensation
for damage caused to him by the infringement, the profits gained by the infringer
through the infringement shall be presumed to be the amount of damage suffered by
the patentee or exclusive licensee.

(2) A patentee or exclusive licensee may claim, from a person who has
intentionally or negligently infringed the patent right or exclusive license, an amount of
money which he would normally be entitied to receive for the working of the patented
invention, as the amount of damage suffered by him.

(3) The preceding subsection shall not preclude a claim to damages exceeding
the amount referred to therein. ~ such a case, where there has been neither wilfulness
nor gross negligence on the part of the person who has infringed the patent right or the
exclusive license, the court may take this into consideration when awarding damages.
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2)
8)
American Cyanamid Co. V. Nissan Kagakukogyo KK.
Nissan Kagakukogyo KK.
.. 1964 .. 1969
24 .. 1969 Toyama District Court
B ) .. 1964
.. 1966
.. 1964

Nagoya High Court

3 American Cyanamid Co. V. Nissan Kagakukogyo K.K. Quoted in Teruo
doi, Intellectual property Law of Japan. ( Alghen aan den Rijn: Sijthoff & Noordhoff,
1980), p.49.
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103

BTeruo Doai, Intellectual property Law of Japan. (Alghen aan den Rijn: Sijthoff &
Noordhoff, 1980), pp.48-49.

P Section 103 Presumption of negligence

A person who has infringed a patent right or exclusive license of another person
shall be presumed to have negligent as far as the act of infringement is concerned.
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73 2

(secondary loss)
17

QTitle 35 .s.c Section 284 paragraph 3
4 73 .. 2537
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554

1167

Herbert F. Schwartz, Patent Law Practice, pp. 113-114.

33 105 1 “Upon the
request of a party concemed, the court may issue an order that the other party
concerned should produce documents necessary for the assessment of the amount of
damages "
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