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# # 5986006234 : MAJOR LAWS

KEYWORD: CIRCUMVENTION, COUNTRY OF ORIGIN, CERTIFICATE OF ORIGIN
Yodkwan Piti : CRIMINAL MEASURES FOR CIRCUMVENTION. Advisor: Assoc. Prof. KANAPHON
CHANHOM, Ph.D.

This thesis endeavours to study the criminal measures for circumvention in Thailand including
to study the concepts, patterns, and contents of criminal measures for circumvention in foreign

countries to analyse, compare, and propose appropriate criminal measures for Thailand.

The results of the study found that nowadays Thailand is still confronting circumvention
problems, which damage the image and economy of Thailand. Furthermore, Thailand’s current legal
measures are neither extensive nor explicit enough to apply to all forms of circumvention occurring. In
addition, the current legal measures can neither deter nor decrease circumvention. Considering foreign
countries' legal measures, specifically in Swiss Confederation, the Republic of Singapore, Hong Kong
Special Administrative Region of the People's Republic of China, and the United States of America, the
countries have specific criminal measures for circumvention. The provisions of criminal measures cover
various patterns of circumvention, such as forgery of certificate of origin, using false certificate of origin
and unlawful using of equipment to forge certificate of origin. Moreover, the countries aforementioned
have other legal measures for circumvention that applied together with criminal measures in deterring

and solving circumvention problems such as civil penalty measures and administrative measures.

The author; consequently, recommends that Thailand enact specific criminal measures for
circumvention by regulating the specific law and using other legal measures together with criminal

measures to prevent and resolve circumvention problems.

Field of Study: Laws Student's Signature .......cocceeeieiennen.

Academic Year: 2019 Advisor's Signature .......ccceeceivieennne.
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% Ibid.
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“(1) Where an offence under section 36 is committed by a body corporate, every person who, at the
time of the commission of the offence, was a director, manager, secretary or other similar officer of the body
corporate or any person who was purporting to act in any such capacity, shall be guilty of the like offence
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to prevent the commission of the offence.
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been committed with the consent or connivance of, or to be attributable to any act on the part of, any other
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" The Protection of Non-Government Certificates of Origin Ordinance section 7(2)

' The Protection of Non-Government Certificates of Origin Ordinance section 7(3)
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" The Protection of Non-Government Certificates of Origin Ordinance section 8

“(1) Without prejudice to the prosecution of any person for an offence under section 5 or 7, where
a document, or any information furnished by using services provided by a specified body, in respect of which
an offence has been committed under section 5 or 7 has been issued or purports to have been issued on
behalf of a company, partnership or business—
(a) such company; and
(b) every director, partner and other person concerned in the management of such company,
partnership or business who has had such document in his possession or under his control,
shall be guilty of an offence unless it is proved that it or he—
(i) took all practicable steps to prevent the commission of an offence under section 5 or 7;
and
(i) on demand made by an authorized officer, gave all the information in its or his power
with respect to such document.

(2) Any company or person found guilty of an offence under subsection (1) is liable to a fine of $500,000.”
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" Hong Kong, China - New Zealand Closer Economic Partnership Agreement article 23

“1. A Party may deny preferential tariff treatment for a good when:

(a) the good does not qualify as an originating good pursuant to this Chapter; or

(b) the importer, exporter or producer, as appropriate, fails to provide information which the Party
has requested in the course of a verification process under Article 22, or otherwise fails to comply with any of
the relevant requirements of this Chapter.

2. In the event preferential tariff treatment is denied, the importing Party shall ensure that its customs
administration provides in writing to the exporter, the importer or producer, as the case may be, the reasons
for that decision.”

® Hong Kong, China - New Zealand Closer Economic Partnership Agreement article 22

“1. For the purposes of determining whether a good imported into its Area from the Area of the
other Party qualifies as an originating good, the importing Party may, through its customs administration,
conduct a verification of eligibility for preferential tariff treatment by means of:

(a) requests for information to the importer;

(b) requests for information to the exporter or producer in the Area of the other Party;

(c) requests for information to the customs administration of the other Party;

(d) subject to the consent of the relevant exporter or producer, visits to the premises of an exporter
or producer in the Area of the other Party arranged by 30 and in company with the customs administration of
the other Party; or

(e) such other procedures as the customs administrations of the Parties may agree.

2. Any such verification activities shall only be undertaken

if:

(a) there are reasonable grounds to doubt the accuracy or authenticity of the declaration of origin,
certificate of origin, or the origin status of the goods concerned;

(b) the purpose is to facilitate audit checks by the importing Party on a risk management basis; or

() the purpose is to ascertain the fulfilment of any other requirement of this Chapter.

3. Any request that is made to the customs administration of the exporting Party pursuant to
Paragraph 1 shall specify the reasons, and any documents and information supporting the request shall be
forwarded to the customs administration of the exporting Party.”

4. Al requests for information shall be accompanied by sufficient information to identify the good

about which the request is made.
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1 World Economic Forum, 2019 Global Competitiveness Index 4.0 [Online], Accessed: 31 July

2019. Available from: https://www.weforum.org/reports/how-to-end-a-decade-of-lost-productivity-growth
P nsneuEniwaruudiinld, glinnaawsnmiie: anigewsn [eeulail], Whitadle 28 NO©N1AY 2561.

WaaTian: http://aspa.mfa.go.th/aspa/th/information_country/north-america/detail.php?ID=376
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! Arkansas Code 2018 article 27-14-307
%2 Arkansas Code 2018 article 27-14-302

“Any person who is convicted of a violation of any of the provisions of this chapter or by the laws of
this state declared to constitute a felony shall be punished by imprisonment for not less than one (1) year nor
more than five (5) years or by a fine of not less than five hundred dollars ($500) nor more than five thousand

dollars ($5,000), or by both fine and imprisonment.”
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%5 Kenneth G. Weigel, Lian Yang, and Ryosuke Funakoshi, Use of the False Claims Act to Impose

Penalties on US Imports [Online], Accessed: 7 September 2019. Available from: https://www.alston.com/-

/media/files/insights/publications/2018/06/2018 inttlr_issue 2 weigel.pdf

"* NAFTA Chapter 9

Y7 United States Code section 1592(c)(5)
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** The Export (Certificates of Origin) Regulations of The Import and Export Ordinance section 36
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% Arkansas Code 2018 article 27-14-307

“It is a felony for any person to commit any of the following acts:

(1) To alter, with fraudulent intent, any certificate of title, registration certificate, registration plate,
manufacturer's certificate of origin, or permit issued by the Office of Motor Vehicle;

(2) To forge or counterfeit any such document or plate purporting to have been issued by the office
or by the manufacturer,

(3) To alter or falsify, with intent to defraud or mislead, or with intent to evade the registration laws,
any assignment upon a certificate of title or upon a manufacturer's certificate of origin;

(4) To hold or use any such document or plate knowing it to have been so altered, forged, or

falsified.”
1% Arkansas Code 2018 article 27-14-302
“Any person who is convicted of a violation of any of the provisions of this chapter or by the laws of
this state declared to constitute a felony shall be punished by imprisonment for not less than one (1) year nor

more than five (5) years or by a fine of not less than five hundred dollars ($500) nor more than five thousand

dollars ($5,000), or by both fine and imprisonment.”
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(August 2010): 330.
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#29 AGREEMENT BETWEEN JAPAN AND THE KINGDOM OF THAILAND FOR AN ECONOMIC PARTNERSHIP
article 47 Penalties and Measures against False Declaration

“1. Each Party shall establish or maintain, in accordancewith its laws and regulations, appropriate

penalties or other sanctions against its exporters to whom a certificate of origin has been issued and its
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producers of the goods in the exporting Party referred to in subparagraph 7(b) of Article 40, for providing false
declaration or documents to its competent governmental authority or its designees prior to the issuance of
certificate of origin.

2. Each Party shall, in accordance with its laws and regulations, take measures which it considers
appropriate against its exporters to whom a certificate of origin has been issued and its producers of the goods
in the exporting Party referred to in subparagraph 7(b) of Article 40, for failing to notify in writing to the
competent governmental authority of the exporting Party or its designees without delay after having known,
after the issuance of certificate of origin, that such good does not qualify as an originating good of the exporting
Party.”

#*! FREE TRADE AGREEMENT BETWEEN THE GOVERNMENT OF THE KINGDOM OF THAILAND AND THE
GOVERNMENT OF THE REPUBLIC OF CHILE article 4.30 Sanctions against False Declaration

“1. Each Party shall establish or maintain appropriate sanctions against its exporters to whom a
Certificate of Origin has been issued, for providing false declaration or documents to the competent authority
of the exporting Party, prior to the issuance of the Certificate of Origin.

2. Each Party shall, in accordance with its laws and regulations, take measures which it considers
appropriate against its exporters to whom a Certificate of Origin has been issued if they fail to notify in writing
to the competent authority of the exporting Party without delay after having known, after the issuance of the
Certificate of Origin, that such good does not qualify as originating goods of the exporting Party.

3. When the exporter repeatedly provided false information or documentation, the competent
authority may temporarily suspend the issuance of a new Certificate of Origin.”

#22 THAILAND-AUSTRALIA FREE TRADE AGREEMENT article 409 Exporter Sanctions

“1. The exporting Party shall ensure that adequate sanctions are imposed where an

exporter:

(a) secures registration as an exporter of originating goods, or obtains a Certificate of Origin, on the
basis of a statement that is false or misleading in any particular, including a statement that is false or misleading
due to omission;

(b) falsifies a Certificate of Origin;

(c) fails to notify an authorised body of significant changes in accordance with Article 407 (4); or

(d) commits any other offence in an effort to secure registration as an exporter of originating goods or
to obtain a Certificate of Origin.

2. In respect of an exporter referred to in paragraph 1, or in respect of a person who, consistent with
the principles set out in the WTO Customs Valuation Agreement,2 is related to such an exporter, sanctions
imposed may include:

(a) de-registration in respect of some or all registered goods for a particular period; and

(b) refusal to consider an application for registration as an exporter of originating goods or for a

Certificate of Origin for a particular period.
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3. The exporting Party shall require that, where sanctions are imposed under Paragraph 1, the
following are notified within ten working days of the decision to impose sanctions:

(a) the exporter,

(b) all authorised bodies referred to in Annex 4.2 (Certificate of Origin requirements) in the territory
of the exporting Party; and

() the customs administration in the territory of the importing Party.”

2 nyuvngsna, widlvdiuiianiaenvuiduaan FORM C/0O [eaulatl], Whdasle 19 WOAINIBY 2561.

WaaTian: http://www.bangkokbiznews.com/pr/detail/46218
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21 1nSYNC, Company Director Fined $48,000 for Counterfeiting Export Documents [Online],

Accessed: 5 September 2019. Available from: https://www.customs.gov.sg/-/media/cus/files/insync
/issue26/article9.html
2 Regulation of Imports and Exports Regulations article 44

“A person who counterfeits or falsifies, or uses, when counterfeited or falsified, any permit, certificate

or document which is or may be granted or issued under these Regulations shall be guilty of an offence.”
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% US. ex rel Huangyan Imp. & Exp. Corp. v. Nature's Farm Prod., Inc., 370 F. Supp. 2d 993 (N.D. Cal. 2005)
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# United States Code 1592(a)(1)(A)(i)

“(a) Prohibition

(1) General rule

Without regard to whether the United States is or may be deprived of all or a portion of any lawful
duty, tax, or fee thereby, no person, by fraud, gross negligence, or negligence--

(A) may enter, introduce, or attempt to enter or introduce any merchandise into the commerce of
the United States by means of--

(i) any document or electronically transmitted data or information, written or oral statement, or act
which is material and false, or...”

7 United States Code 1592(c)(1)
“(c) Maximum penalties
(1) Fraud
A fraudulent violation of subsection (a) is punishable by a civil penalty in an amount not to exceed

the domestic value of the merchandise.”
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