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2.2

(Toxicity and hazards)

Decree No. 96-1133)
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1Decree 96-1133  Article 1

l For the purpose of protecting workers, and pursuant to Article L 231-7 of the
Labour Code, the manufacture, processing, sale, import, placing on the domestic market and
transfer under any title whatsoever of all varieties of asbestos fibres shall be prohibited, regardless
of whether these substances have been incorporated into materials, products or devices.

I For the purpose of protecting consumers, and pursuant to Article L 221.3 of the
Consumer Code, the manufacture, import, domestic marketing, exportation, possession for sale,
offer, sale and transfer under any title whatsoever of all varieties of asbestos fibres or any product
containing ashestos fibres shall be prohibited.

Il The bans instituted under Articles I and II shall not prevent fulfilment of the
obligations arising from legislation on the elimination of wastes.

Article 2

! On an exceptional and temporary basis, the bans instituted under Article 1 shall
not apply to certain existing material , products or devices containing chrysotile fibre when, to
perform an equivalent function, no substitute for that fibre is available which:

On the one hand, in the present state of scientific knowledge, poses a lesser
occupational health risk than chrysotile fibre to workers handling those
materials, products or devices;

on the other, provides all technical guarantees of safety corresponding to the
ultimate purpose of the use thereof,

II. ~ The scope of application of paragraph I of this Article shall cover only the
materials, products or devices falling within the categories shown  an exhaustive list decreed by
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the Ministers for Labour, Consumption, the Environment, Industry, Agriculture and Transport,
To ascertain the justification for maintaining these exceptions, the list shall be re-examined on an
annual basis, after which the Senior Council for the Prevention of Occupational Hazards and the
National Commission for Occupational Health and Safety in Agriculture shall be consulted.

Article 3

} The manufacture, processing, importation and domestic marketing of any of the
materials, products or devices falling into one of the categories mentioned on the list envisaged
under Article 2 shall be subject to a statement, signed, as appropriate, by the head of the business
establishment, the importer or the party responsible for domestic marketing, which should be
addressed to the Minister for Labour. This statement shall be filed in January of each year or, &
appropriate, three months before the start of a new activity or the alteration of an existing
production activity, by means of a form decreed by the Ministers for Labour, Consumption,
Industry and Agriculture.

The statement shall be accompanied by all the supporting documents in the
possession of the declaring party making it possible, considering the state of scientific and
technological progress, to determine that as of the date of signature of the statement, the activity
covered by the statement meets the conditions set forth in Article 2.1

Il Activities that have not been the subject of a full statement submitted within the
set time-frame may not benefit from the exception granted under Article 2

Il The Minister for Labour may at all times convey to the author of the statement
such information as may seem to him to establish that the material, product or device in question,
although falling into one of the categories on the list mentioned in Article 2, does not meet the
conditions laid down in paragraph | of that same Article. After requesting comments from the
declaring party, he may serve notice to said party to cease manufacture, processing, importation
or domestic marketing and to observe the ban instituted under Article 1 He may make such
notification public.

Article 4

The manufacture and processing of the materials, products and devices falling into the
categories on the list mentioned in Article 2 of this Decree must conform with the rules laid down
under Chapters | and Il and Chapter IIl, Section 1 of the aforementioned Decree dated
7 February 1999,



2)
231 (SPS)

(Sanitary and  Phytosanitary
Standard)

Labelling and marking shall confonn with the requirements of Article L 231-6 of the
Labour Cocle and the rules established by the aforementioned Decree dated 28 April 1998,

Article 5

Without prejudice to the application of the penalties envisaged under Article L. 263-2 of
the Labour Codg in the event of violation of the provisions of Article 1-| of this Decreg, the act of
manufacturing, importing, introducing into the domestic market, exporting, offering, selling,
transferring under any title or possessing for sale all varieties of ashestos fibres or any product
containing ashestos fibres, in contravention of the provisions of Article LII shall be punishable by
the fine prescribed for fifth class offences.

Article 6

} Articles 1, 2, 3 and Article 6.1 of the above-mentioned Decree No. 88-466 of
28 April 1998 are hereby repealed 1
Il Inthe first subparagraph of Article 4 of the same Decree, the words: 'hans envisaged in
Article 2 above' shall be replaced by the word: "bars’,

1 In Article 6.11 of the same Decree, the words: ‘other than those envisaged under
Article 2' shall be replaced by the words: ‘which are not subject to bans'
Article 7

Until 31 December 2001 and on a transitional basis, the ban on possession for sale,
offering for sale and transfer under any title shall not apply to the used vehicles nor to the
agricultural or forestry machinery put into circulation before the effective date of this Decree, and
covered by Article R.138 of the Traffic Law. [...]"
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Article XI 2 The provisions of paragraph 1 of this Article shall not extend to the
following:

(@)  Export prohibitions or restrictions temporarily applied to prevent or relieve
critical shortages of foodstuffs or other products essential to the exporting contracting party;

(b)  Import and export prohibitions or restrictions necessary to the application of
standards or regulations for the classification, grading or marketing of commodities in
international trac;
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(Most-Favored Nation : MFN)

(National Treatment) [

24.1.1

Favored Nation treatment)

9John H.Jackson, William J.Davey and Alan 0.Sykes, Legal Problems of International
economic Relations cases. Materials and Text on The National and International Regulation of
Transnational economic Relations (St.Paul. MINN - West Publishing co.,1986), 436.

DArticle I “With respect of customs duties and charges of any kind impose on or in
connection with importation or exportation or imposed on the international transfer of payments
for imports or exports, and with respect to the method of levying such duties and charges, and
with respect to all rules and formalities in connection with importation and exportation, and with
respect to all matters referred to in paragraphs 2 and 4 of Article 111, any advantage favour
privilege of immunity granted by any contraction party to any product originating in or destined

MEN (M
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“ (like product)”

MFN

for any other country shall be accorded immediately and unconditionally to the like product
origination in or destined for the temtones o fall other contracting parties”

L Robert Housman and Durwood Zaelke, “Trade Environment and Sustainable

Development” ,538.

DWorld Trade Organization, Analytical Index Guide to GATT Law and Practice

Volumel. 6 (Geneva : Bcman Press, 1995), 155.
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2412 (National Treatment)

B Article Il : 2. The products of the territory of any contracting party imported into the
territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes
or other internal charges of any kind in excess of those applied, directly or indirectly, to like
domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other
internal charges to imported or domestic products in a manner contrary to the principles set forth
in paragraph 1.

4, The products of the territory of any contracting party imported into the territory of any other
contracting party shall be accorded treatment no less favourable than that accorded to like
products of national origin in respect of all laws, regulations and requirements affecting their
internal sale, offering for sale, purchase, transportation, distribution or use. The provisions of this
paragraph shall not prevent the application of differential internal transportation charges which
are based exclusively on the economic operation of the means of transport and not on the

nationality ofthe product.
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242 XX

(General Agreement
onTariffand Trade ~ GATT)

.. 1946
“London Draft”

o197 “New York Draft”
XX () XX
196 1948 XX ()
XX
XX

XX
XX

XX 43

XX

16 Steve Chamovitz, “Exploring the Environmental Exceptions in GATT Article X X",

142,
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1991
XX
2421 XX chapeau
1994
XX (General
Exceptions) ‘
o I
XX Chapeau Introductory
2
) (arbitrary or
unjustifiable discrimination)
v Article XX : Subject to the requirement that such measures are not applied in a manner

which would constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail, or a disguised restriction on international trade, nothing in this
Agreement shall be construed to prevent the adoption or enforcement by any contracting party of
Mmeasures:
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) (' disguised restriction or
International track)

XX B

XX
XX Chapeau XX

Chapeau ()

) , (arbitrary o
unjustifiable discrimination between countries where the same conditions prevail)
XX chapeau
, (discriminate)

United States- Prohibition of Imports of Tuna and Tuna Products from Canada 1982

Steve Chamovitz, “Exploring the Environmental Exceptions in GATT Article XX”,
142,



21

, XX chapeau

United State-Restrictions on Imports of Tuna 191
Marine Mammal Protection Act 1988
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XX Chapeau
B
2A2.2
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XX (b) ¢
()
XX (0)
XX (b)
XX (b)
(necessity test)
Y - ‘o i
" 90,

D () necessary to protect human, animal or plant life or health.
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(Panel) (Appellate Body)
GATT Jurisprudence

(the least inconsistent principle)

XX (b)
(Sanitary measures)
XX (b)
( )
XX (b)
XX (b)
(necessity test)
“necessary to protect human,
animal or plant life or health.” Thailang-Restriction on Importation of

and Internal Taxes on Cigarettes.” 2

2 panel Report, GATT 37 BISD 200 (1989-1990).
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(WHO)

XX (b

(necessary)
(the least GATT inconsistent theory)

XX@

import restrictions imposed by Thailand could be considered to be
“necessary” in terms of Article XX (b) only if there were no alternative measure consistent with
the General Agreement, or less inconsistent with it, which Thailand could reasonable be expected
to employ to achieve its health policy objectives.”
“ A non-discriminatory regulation implemented on a national treatment basis in
accordance with Article 114 requiring complete disclosure of ingredients, coupled with a ban on
unhealthy substances, would be an alternative consistent with the General Agreement.”2

XX (b) XX (0)
, XX (b)

“necessity test”
XX

ZAhid. para.77.
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(WTO)

Establishing the World Trade Organization : WTO)

XX

XXIII
Hl

XXIII

3l

(Marakesh ~ Agreement
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(impaired)

(Technical Barrier to Trade
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24A2

22

2TBT . 21 Members shall ensure that in respect of technical regulations, products
imported from the territory of any Member shall be accorded treatment no less favourable than
that accorded to like products of national origin and to like products originating in any other
country.

ATBT : 2.2 Members shall ensure that technical regulations are not prepared, adopted
or applied with a view to or with the effect of creating unnecessary obstacles to international
trade. For this purpose, technical regulations shall not be more trade-restrictive than necessary to
fulfil a legitimate objective, taking account of the risks non-fulfilment would create. Such
legitimate objectives are, inter alia; national security requirements; the prevention of deceptive
practices; protection of human health or safety, animal or plant life or health, or the environment.
In assessing such risks, relevant elements of consideration are, inter alia; available scientific and
technical information, related processing technology or intended end-uses of products.
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