?
19
(autonomy of wilt-private autonomy) L
(freedom of contract)
20
‘ " (standard
form contract) (adhesion contract)
* 149

154-171
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joint-venture

:2538),  43-50.
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Federal Trade Commission FTC
Rule (Franchise State Law)

North American Securities Administrators’ Association ( NASAA )
Uniform Franchise Offering Circular (UFOC)

FTC Rule
FTC Rule 20
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FTC Rule '

FTC

10,000
California Franchise Investment Law

*

’ North  American
Securities Administrators' Association (NASAA) Uniform  Franchise
Offering Circular (UFOC)

UFQC
' UFOC
FTC UFOCn
23
* 31300. Any person who offers or sells 1a franchise in

violation of section 31101,31110,31119, 31200, 0r31202, shall be liable to the
franchisee or subfranchisor, who may sue for damages caused thereby,...
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FTC
UFOC
6 /
box FTC Rule ! ,
= y
FIC ~ UFOC
!
(the time for making of disclosure) 10
1 !
!
2 |

Offering Circular  Prospectus !

FTC



UFOC
L
UFOC
2.
3.

88

2 FTC

UFOC
5 FTC
y
]
FTC
FIC  UFOC
5

FTC
I UFOC 10-15
FTC UFOC



FTC

UFOC
24

*UFOC

89



10.

11.

12.

13.

90

UFOC 2

FTC

UFOC
(exclusive) '
(company-owned unit)
FOC
] , FTC

FOC
' UFOC



14

15.

16.

17.

18.

UFOC

FTC

FTC

Franchising Code of Conduct 1998

3

UFOC

UFOC



(Annexurel)
1

© © N o o E LN S

23

92



20.
21.
22.
23.

50,000
6(2) 1

A nexure?) 124,781213151620 23
Armexurel

10
(the Franchising code of Conduct )

the Malaysian Franchise Act 1998

18
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11. / '
12.
13.

15.
16.
17.
18. / 2

* Chad Perry 1Modh Amy Azhar Hj. and Norsyema Hani Hj. The StruGture
of a Franchise Disclosure Document For New Franchise System  Malaysia ronlinel.
(n.d.)Available from:
http://WWW.ANZMAC2001/anzmac/AUTHQRS/pdfs/Harif.pdff2002.Auaust 8]


http://WWW.ANZMAC2001/anzmac/AUTHQRS/pdfs/Harif.pdf
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2540): 30-33.

11 (

9%



300,000

14

2539
2540

9
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1 (
)
2
3
? 4
2539 A ’
?
1
2 9
3,
4,
4‘ ,n 1,2(

2540): 71-75.
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5. Pretty Watcher Club

( )
1 Franchise fee 180,000

2, Bio-5 5 80,000

3. 80,000 15 )
4. Royalty fee 3%
( )

1. Franchise fee 70,000
2. Bio-5 5 80,000
3. Royalty fee 3%

* 12

L 10-60%

2I !
50:50 5% 1

1 10

30



{

180,000

2538

13-15

102

2539

33

2531
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A 5
2539 (TSUTAYA) ?
1 24 (
) 6

1
know-how

2.

3, know-how ( )

5 11

( - 2540): 34-37.
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the Federal Trade Commission ( FTC Act )
2 *

* 852 ( section 5) (a) It shall be unlawful for any person, partnership,
or corporation to disseminate, or cause to be disseminated, any false advertisement —
(1) By United States mails, or in or having an effect upon commerce by any
means, for the purpose of inducing, ... or
(2) By any means, for the purpose of inducing lor which is likely to induce 1
directly or indirectly, the purchase in or having an effect upon commerce of food, drugs,
devices, or cosmetics.



107

Hawaii Investment Law*
Michigan Franchise Investment Law

the Trade Practices Act 1974
52***

Will Writers Guild Pty Ltd and Sidney James
Murray  Australian Competition and Consumer Commission (ACCC)
,  the Franchising Code of Conduct

(') The dissemination or the causing to be disseminated of any false
advertisement within the provisions of subsection (a) of this section shall be an unfair or
deceptive act or practice in or affecting commerce within the meaning of section45 of
this title.

11482E-5 ...( ) Itis unlawful for any person in connection with the

offer, sale, or purchase of any franchise directly or indirectly:...to make any untrue
statement of a material fact in any offering circular...

** 445.1525 Publication of false or misleading advertisement prohibited.
Sec.25 A person shall not publish an advertisement concerning the offer or sale of a
franchise in this state if the advertisement contains a statement that is false or
misleading ...

*++ 852 Misleading or deceptive conduct
(1) A corporation shall not, in trade or commerce, engage in conduct that is misleading
or deceptive or is likely to mislead or deceive...
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Australian Industries Group Pty Ltd, trading as Half
Price  Shutters

412



4121

6
, 2543), 151-152.

AZ

109

J 150

(Tying Arrangement)

" (Tying Product)
" (Tied Product)6
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"k

' 3 L2540
T 2546
25
1
5
2
(L) 20
27,000 | 2) 3
33.33 45,000
3 10
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B8 5()



?
2,
3,
(Price Discrimination)
4, 7
B,

(Tying Purchase)

29

29

( Unfair Low Price Saies)

27

?  (Coercion to Purchase )

25



(Per se illegal) [ ' (Rule of
Reason)
(0
v ? |
‘ " ?
s ,
!

the Clayton Act 1the Sherman Act 1  the FTC Act

?
1 : , 2543), 174-175.
Clayton Act § 3 “ It shall be unlawful for any peison engaged in

commerce, in the course of such commerce, to lease or make a sale or contract for sale
of goods, ..., supplies, or Ollier commodities, whether paiented O unpatented, for use,
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consumption, or resale within the United States ... or fix a price charged therefor, or
discount form lor rebate upon such price, on the condition, agreement, or
understanding that the lessee or purchaser thereof shall not use or deal in the goods, ...
or other commodities of a competitor or competitors of the lessor or seller, where the
effect of such lease 1sale, or contract for sale or such condition lagreement, or
understanding may be to substantially lessen competition or tend to create a monopoly
in any line of commerce.

** Sherman Act 81 * Every contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce among the several States, or
with foreign nations, is declared to be illegal shall be deemed guilty of a felony, and, on
conviction thereof, shall be punished by fine not exceeding one million dollars if a
corporation, or if any other person, one hundred thousand dollars or by imprisonment
not exceeding three years, or by both said punishments,...

¥+ ETC Act 85 “ (a)(1) Unfair methods of competition in or affecting
commerce, and unfair or deceptive acts or practices in or affecting commerce, are
declared unlawful.

(2)The commission is empowered and directed to prevent persons,
partnerships, or corporations lexcept banks.... from using unfair methods of
competition in or affecting commerce and unfair or deceptive acts or practices in or
affecting commerce.

* Ind Code A §23:2-27-1(1) (

) Mich Slat Ann 819.854(27)(b) (
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«
« Siegel V. Chicken Delight, Inc.*
(Per se
illegal)
L
2, (Tying product )
(Tied product)
3,
Principle V. Mcdonal’s Corp.®**
()

)

* 448F2d 43 (9thCir 1991), cert denied, 405 US 955 (1972).
¥ 1997 WL 526 213 (3d Cir 1997).
'*+*631 F2d 303 (4t Cir 1980), cert denied, 451 US 970 (1981).
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Queen City Pizza, Inc V.
Domino Pizza,*

1992 Digital
Equipment Corp. V. Unig Digital Technologies, Inc.** ' '

Rule of Reason

(Product and Trade name Franchising)

(Business Format Franchising)

*124 F.3d 430 (3d Cir.1997)
#73 F.3d 756 (7th Cir. 1996).
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8
A
the Trade Practices Act 1974 (TPA) (contracts)
(arrangements)ii (understandings)
(covenants) (exclusive dealing)
(price discrimination) ?
a7
8 ’ 113
’n( I |
1 , 2535), 84,

sec 47 of Trade Practices Act - Exclusive Dealing

(1) Subject to this section, a corporation shall not, in trade or commerce, engage in the
practice of exclusive dealing.

2) Acorporation engages in the practice of exclusive dealing if lhe corporation—

a) supplies, or offers to supply, goods or services,

) supplies, or offers to supply, goods or services at a particular price; or...

) Acorporation also engages in the practice of exclusive dealing [fthe corporation

refuses—

(a) tosupply goods Q services to  person;

(1) tosupply goods or services to a person at a particular prices; or...

(4) Acorporation also engages in the practice of exclusive dealing if the corporation—

() acquires, or offers to acquire, goods or services; or

() acquires, or offers to acquire, goods or services at a particular price, on the
condition that the person from whom ihe corporation acquires o offers to acquire

—_—~ o~ o~

3
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47 TPA 2

Third line forcing Full line forcing

(Authorization) (the Trade Practices Commission)

The Trade Practices

Commission Notification

(Rule of Reason)

Authorization

Notification

the goods or services or, if that person is a body corporate, a body corporate

related to that body corporate will not supply goods or services,...



>

(perse illegal )

2537
15(5)*

120



V(1) 65
39(1)

4.1.2.2
Dealing)

o 39()

39(1)

65

121

(Exclusive
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(Agent Contract) 1 (Dealer)

25 (2)

25(2)

29

110.



29

(Tying Arrangement)

(Rule  Reason)

123



124

(Rule of Reason) Ungar V. Dunkin Donuts of
America 1Capital Temporaries, Inc. V. Olsten Corp., Interstate automatic
Transmission Co. V. W.H. McAlpine Co.,***

Capital Temporaries, supra; Postal Instant Press V. Jackson*
Joyce Beverages of New York, Inc. V. Royal Crown Cola Co.***

* 531 F.2d 1211 (3d Cir.), cert. Denied, 429 . . 823 (1976).
506 F.2d 658 (2d Cir. 1974),

*** 1982-1 Trade Cas. (CCH) 64, 538 (N.D. Ohio 1981),
+658 F. Supp. 739 (D.Colo.1987).

** 555 F. Supp. 271 (S.D.N.Y. 1983).



47

TPA

?

?

16,1 (

2529): 73-74.

125
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Cool and Sons Pty. Ltd. V. O’Brien Glass Industries Ltd/ ! !
47 ,

(The Trade Practices Commission)
(Authorization”

go*
Notification g3k**

*(1981) TP.R.S.313. 84

** section 89: Procedure for applications and the keeping of a register
(1) An application for an authorization, a minor variation of an authorization, a
revocation of an authorization ora revocation of an authorization and the substitution of
another authorization, shall be made in writing as prescribed.
(2) Ifthe Commission receives such an application, the Commission must cause notice
of the receipt of that application to be made public in such manner as it thinks fit...

*** Section 93: Notification of exclusive dealing
(1) Subject to subsection (2), a corporation that engages, or proposes to engage, in
conduct of a kind referred to in subsection 47(2), (3), (4), (5), (6), (7), (8) or (9) may give
to the Commission notice, as prescribed, setting out particulars of the conduct or
proposed conduct.
(2) A corporation may not give a notice for conduct or proposed conduct if:

(a) the corporation applied for an authorisation for the conduct or proposed conduct;
and
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the Trade Practices Commission

(b) the Commission or the Trade Practices Commission made a determination
dismissing the application or granting an authorisation (whether or not the authorisation

is still in force); and...

(3) Ifthe Commission is satisfied that the engaging by a corporation in conduct or
proposed conduct of a kind described in subsection 47(2), (3), (4) or (5) or paragraph
47(8)(a) or (b) or (9)(a), (b) or (c) and referred to in a notice given by the corporation to
the Commission under subsection (1) has or would have the purpose or has oris likely
to have, or would have or be likely to have, the effect of substantially lessening
competition within the meaning of section 47 and that in all the circumstances: ...

(3A) It (a) a corporation has notified the Commission under subsection (1) of conduct
orproposed conduct described in subsection 47(6) or (7) or paragraph 47(8)(c) or
(9)(0); and

(b) the Commission is satisfied that the likely benefit to the public from the conduct or
proposed conduct will not outweigh the likely detriment to the public from the conduct or
proposed conduct;

the Commission may give the corporation a written notice stating that the Commission is
50 satisfied.

(3B) The Commission must also give the corporation a written statement of its reasons
for giving notice when the Commission gives the notice...



(Authorization)

(Specific sources)

(Notification)

4123

. 2542

21

128



(Authorization)

(Coercion  to

Purchase)

35*

129

10

29

29

26
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Kentucky Fried Chicken Corp. V. Diversified
Packaging Corp,**

*

* 549 F2d 368, 372 (5* Cir 1977),
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(Kentucky Fried Chicken)
(perse illegal)

10

TPA
(exclusive dealing)
47
TPA 2

“Third Line
Forcing”

(per se
illegal)

third line forcing TPA
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(6) Acorporation also engages in the practice of exclusive dealing if

the corporation-

(@) supplies, or offers to supply, goods or services;

(1) supplies, or offers to supply, goods or services at a particular price; or...
on the condition that the person to whom the corporation supplies or offers or proposed
tu supply the goods or services or lif that person is a hody corporate related to the
body corporate will acquire goods or services of a particular kind or description directly
or indirectly from another person.

(7) Acorporation also engages in the practice of exclusive dealing ifthe corporation
refuses-

(@) to supply goods or services to a person;

(b) to supply goods or services at a particular price to a person; or...
for the reason that the person or, ifthe person is a body corporate, a body corporate
related to that body corporate has not acquired, or has not agreed to acquire, goods or
services of a particular kind or description directly or indirectly from another person.

(8) A corporation also engages in the practice of exclusive dealing if the
corporation grants or renews, or makes it known that it will not exercise a power or right
to terminate, a lease of, or a license inrespect of Lland or a building on the condition
that another party to the lease or license or, if that other party is a body corporate, a
body corporate related to that body corporate-

..(c) will acquire goods or services of a particular kind or description directly or
indirectly from another person not being a body corporate related to the corporation.

(9) A corporation also engages in the practice of exclusive dealing ifthe corporation
refuse to grant or renew, or exercises a power or right to terminate, a lease of, ora
license in respect of, land or a building or part of a building for the reason that another
party to the lease or license or, ifthat other party is a body corporate, a body corporate
related to that body corporate-
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Full Line Forcing

TPA

) Trade Practices
Commission V. Massey Ferguson (Australia) Limited (1983)
(unconscionable provision)

Third line forcing
(per se illegal) TPA
Full line forcing

TPA

third line forcing ~ full ling forcing

21 10

..(d) has not acquired, or has not agreed to acquire, goods or
services of a particular kind or description directly or indirectly from another person not
being a hody corporate related to the corporation.
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(Authorization) 35

4.1.2.4 (Resale  Price
Maintenance)

(Maximum or minimum
price), (Limitation on their own output)

(Horizontal)*
(Vertical)**



21

21

.. 2542 21

21

29

21

135



21
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(per se illegal)

1997
(maximum price fixing ) 1 the Sherman
Act ( Rule of
Reason )
Qil V. Kahn*  Kahn
! State Qil Company
Kahn

State Oil Company
1 the Sherman Act

*Qil V. Kahn 1118 . et. 275 (1997).
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48*
the Trade Practices Act 1974

Trade Practices Commission V.

Stihl Chain Saws ( Aust ) Pty Ltd. Ron Hodgson (Holdings)
Pty Ltd. V. Westco Motors (Distributors) Pty Ltd. (1980) ,  ( ol
Mazda Motor) ( )
$70,000
(minimum resale price maintenance)
TPA (recommended resale price)

(maximum resale price)

section 48 Resale price maintenance
..A corporation or other person shall not engage inthe practice of resale price
maintenance.
(1978) T.P.R.S. 305. 14p. 305.32.
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TPA
(Authorization) (Notification)

21
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4125 (Trade Secret, Confidentiality Clause)

(Confidentiality Clause)

(Non-Competition Clause)

.. 2500

323 324 323

324



14

.. 2545

.. 2545

13 ” o 2545

58.4 ( 2545): 3,
* 3 “ ”

il , ?
, 2546),  86-88.
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(Restatement of Torts)

(Uniform of Trade Secret Act) '

the Uniform Trade Secret Act ( UTSA)**

(Restatement of Torts )
b7 "
( Uniform of Trade Secret
Act) 4 "
0
0
* 41 UTSA (Alaska 1Arizona,

Arkansas, California, Colorado, Connecticut, Delaware, D.of Columbia, Florida, Georgia,
Hawaii, Idaho, Illinois, Indiana, lowa, Kansas, Kentucky, Louisiana, Maine, Maryland,
Michigan, Minnesota, Missouri, Mississippi, Montana, Nebraska, Nevada, New
Hampshire, New Mexico, N.Carolind, N.Dakota, Ohio, Oklahoma, Oregon, Rhode Island,
S.Carolina, S.Dakota, Utah, Vermont, Virginia, Washington, W.Virginia and Wisconsin)



14

Common Law

Ansell Rubber company V. Allied Rubber
Industrial Ltd., V.R. 37 (1967) Mense and Ampere Electric Manufacturing
Company V. Milenkovic V.R. 784 (1973)
L

3. Know-How

common law
Printers and Finishers Ltd. V. Holloway
“Know-How”

Cross

2 Alabama  Massachusetts 1
common law New Jersey, New York,
Pennsylvania, Tennessee, Texas  Wyoming
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Herbert Morris Ltd. V. Saxelby Lord Shaw
Lord Atkinson

Commercial
Plastics Ltd. V. Vincent ' ’

know how  / v personal skill )

(distinctive featured

, Drake
International Ltd. V. Miller*

Cook’s Australian Directories Pty Ltd. V. Stratton**

Littlewoods Organization Ltd. V. Harris

*(1976), 9 O.R. (2d) 652,21 C.P.R. 1see also Drake Personnel Ltd. \/
Beddison (1979) VR. 13 (Vic s.c.) 1Weight Watchers of Man. Ltd. V. Peter (1979), 6
Man.R.(2d)44 (Man. Q.B.)

** (1946) 47 SR. (N.s.w.) 189 (N.SW.S.C).
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Schindler Lifts Australia Pty Ltd., V.
Debelak (1989) 89 ALR 275 1Robert Howes & Associates Pty Ltd., V. Ross Mcconnel
Kitchen & Co Pty Ltd., (1979) ?

Gold
Messenger, Inc. V. McGuay, 937 p.2d 907 (1997)

3 50
Penny Power '
(operation manual)
; know how
()
‘ Allen V. Hub Cap Heaven, Inc., Motor City Bagels, L.L.C.

V. American Baael Co..*

2 Trebilcock M.J., The common law of Restraint of Trade: A
Legal and Economic analysis. ( Toronto: Carswell, 1986), p.112-113.
*225 Ga. App.533. 484 S.E. 2d 259 (1997 )
(1999) WL 382.612
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4.1.2.6 (Non-Competition Clause)



600

1038

1356 / 2479

150 *

148



149

725/2519 1

5
2548-2549/2533
9. ()
24 -2
24
127512543

5



150

1 1
1275/2543



5*

150

3. (Lawful Interest)

* 5 .. 2540
"

13 ’ i
.. 2540," (
. 2542). 126-127.



. .2540

common law

(Interm - non-competition: covenants)
(post-term non-competition covenants)
common law ,
Dyer’s Case

Rogers V. Parry 1611

152

1414
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2 Nordenfelt V. Maxim-Nordenfelt Guns and
Ammunition  Co.,

(the public interest)
(the parties interest)

Lord Atkinson Herbert Morris Ltd. V. Saxelby

Lord Atkinson common law

common law

Servpro Industries, Inc. V. Schmidt, 1997
(ex-franchisee)
2 10
Servpro

]
(goodwill)

U Trebilcock, M.J., The Common law of Restraint of Trade
(Toronto:Carswell,1986), p.70 -73.
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10
Servpro b
common law
common law
413
2
413.1
5 Servpro Industries, Inc. V. Schmidt, 1997[Online](n.d.)

Available from: www.rmarkhalligan2.com|2003. September 11]


http://www.rmarkhalligan2.coml2003

155

425 427
1)
2)
3)
4)
, 1
common law
common law
16 ’ 1 ’ll

253%), 93



156

4132

420



157

common law

414



4141

*%

common law

(quasi-independent)

* . .. 2534 .. 2543 12...

L .. 2534 .. 2543 70



159

Ready Mixed Concrete (south
east) V. Minister of Pensions and National Insurance

Will V.
Arthur Murray Inc.,

41472

product liability

(fu~ 1 Q.

Ready Mixed Concrete ( south east ) V. Minister of Pensions and
National Insurance (1968) 2 Q.B. 497

Will' V. Arthur Murray Inc., ( N.Y. civil court ) 67 Mise 2d 417 1324
NYS 2d 381.

 2545), 16



*%

*kk

.. 2522

| 2544),

160

472* 473
420***
9
. .2510,
.. 2522

472

473

420
(
50.
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Product Franchise

common law

The Restatement-
2nbf Torts

. .1972  The Uniform

Section 402A (1) One who sells any product in a defective
condition unreasonably dangerousto the user or consumer or to his property is subject
to liability for physical harm thereby caused to the ultimate user or consumer, or to his
property, if

(a) the seller is engaged in the business of selling such a product, and

(b) itis expected to and does reach the user or consumer without substantial
change in the condition in which it is sold.

(2)The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale of his
product, and

(b) the useror consumer has not bought the product from or entered into any
contractual relation with the seller.



162

Commercial Code  u.c.C. 2
! ( Privity of Contract)
( Implied Warranty)

Carter V. Joseph Bancroft & son Co.,

common law
(Privity of contract)

Rylands V. Fletcher 1Donoghue V. Stevenson

Sales of Goods Act
Trade
Practices Act 1974 Part VA *

*(DCE Pa) 360F Suppl 103.



4143

163
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The Restatement-2ri¢  Torts

* the Federal Trade
Commission (FTC) :

5 TPA 1974
52

*k

Section 402B One engaged in the business of selling chattels who, by
advertising, labels 1or otherwise, makes to the public a misrepresentation of material
fact concerning the character or quality of a chattel sold by him is subject to liability for
physical harm to a consumer of the chattel caused by justifiable reliance upon the
misrepresentation, even though

(a) itis not made fraudulently or negligently, and

(b) the consumer has not bought the chattel from or entered into any contractual
relation with the seller.
* Elconnex Pty Ltd., V. Gerard Industries Pty Ltd., (1992) ATPR
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‘ ' (Half-truth) (Pufferry)

22

53

* ’ TPA

415

.. 2510, .. 2535

Mark Foys Pty Ltd V. TVSN ( Pacifie) Ltd (2000) FCA 1626 1TPC
V. QDSV Holding Pty Ltd., (1995) ATPR.



4.2

( Small Medium Business and Enterprenuer - SMES)

166



421

.. 2545

SMEs

( MEs )

( Malaysian Ministry of Entrepreneur)

167
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{1998 {(

4.2.2

the
International Franchise Association (IFA), The American Franchisee Association,
Malaysian Franchise Association 1 m
1
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