3.1

3.1.1

21

(Restorative Justice)

" (Restorative Justice)

. 2545),

133- 142

UN Expert Megting



on Restorative Justice

(Restorative Justice)

John Braitwaite

3
,)2546 3
3
April 2002.
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.. 2544

L(

E/CN. 15/2002/L.2/Rev. 1, 18



51

Howard Zehr

(Responsibility)

Braitwaite, J, “Restorative justice and a better future” Dorathy J. Killam Memorial

Lecture Australian Nation University, Dalhousie, 17 October, 1996, Forthcoming in Oalhousie
Law Review, p. 3.

BZehr, H, The little book of restorative justice, (the United State of America Good
Book, 2002), p.37.

FMarshall, 1, F, Restorative Justice an overview, (London : Restorative Consortium,
1998), p.! .

Bhttp:/fwww.djop.moj.go.th/art3.html.


http://www.djop.moj.go.th/art3.html

(mediation)

(compromise)

(accountable)

(Trained mediator)

52
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(Restorative Justice)

HMarshall, F, Tony, Restorative Justice an overview, Center for Restorative Justice &
Mediation 1985. Buford Ave. 386 (London Restorative Consortium, 1998), p.77.
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3.1.2
(retribution)
(deterrent)
(incapacitation) '
4
Empowerment _
(Disempowerment)
(Empowerment) (
)2 Empowerment Model of
Restorative Justice 4 Reversal of Moral Disengagement
Empower Social and Moral Development ~ Empower
Emotional and Moral Psychological Healing ~ Empower
m. , 113
( . ,2545) 8- 10,
3 L 545), 13- 142,

2Parton, ¢, Restorative Justice Empowerwent. Australian - Journal of Professional and
Applied Ethics, 2000 b. pp. 7-14.



Reintegrative Shaming ~ Empower
4 B
1. Reversal of Moral Disengagement

Disengagement ~ Moral Engagement

2. Social and Moral Development

(Accepted)

“ Ihid, pp. 15- 73,

55

Moral
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John McDonald

McDonald, J.; Thorsbome, M. ; Moore, D. ; Hyndman, M. ; and O’Connell, T. Real
Justice Training Monual ~ Coordinating Family Conferences. Pipersville, PA  Piper’s Press,
1995, Pp. 86- 109,
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3. Dmotional and Moral Psychological Healing
Retzinger ~ Scheff
(Material
Reparation) (Symbolic - Reparation)
(Retzinger  Scheff (Settement)

(Symbolic Reparation) (Less Visible)

Retzinger ~ Scheff

Restorative Justice

bRetzinger, S.M. & Scheff, T. J. “Strategy for Community Conferences Emotion and
Social Bonds”, In B. Galaway and Hudson (Eds). Restorative Justice International Perspectives
Monsev. NY  Criminal Justice Press, 1996. pp. 86 —96.
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(Symbolic Reparation)

4, Reintegrative Shaming John  Braithwaite
(Social Control)

(Family Group Conferencing)
Shaming
John Braithwaite

H1bid.

Braithwaite, John. Crime. Shame and Reintegration. Cambridge  Cambridge
University Press, 1989 pp. 8-16.
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Gordon Bazemore

(Offender-Focused)

Marshall

50
1 (Individualistic Emphasis) Howard
Zehr
(Individualistic - Emphasis)
(Over
Individualized Nature)

2 (Community-Based Justice)  Shonholtz
(Community3Based Justice)

Blbid
Bazemore, Gordon ; Dooley, Mike ; and Pranis, Kay. Restorative Justice  Principles.
Practices and Implementation. Washington, DC : . . Department of Justice, National Institute
of Corrections, 2001. Pp. 88 - 93,
Marshall, F. Tony, “Restorative Justice an Overview” Center for Restorative Justice &
Mediation. 1985 Buford Ave. 386. London, England McNeal Hall, 1998. Pp. 78 - 106.
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3, (Balanced and Restorative Justice)
(Balanced Approach)
8
(Restorative)

Restorative Justice)

Bazemore, Gordon; Dooly, Mike and Pranis, Kay. Restorative Justice : Principles,
Practices and Implementation. Washington, DC . . Department of Justice, National Institute
of Corrections, 2001, Pp. 79 - 98



(harm)

6l



Restorative Justice

5 Zehr, Ibid, p. 39.

D

"

Restoration

(Accountability)

( )
2547)  14-15,

62
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(Main Player)
( )
8. (Rebuild
Relationship)
(rule)
9 ,

10.

11 (Individual
Choices)
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3.1.3
4
(Victim  Offender Mediation)
(Family Group Conference) (Sentencing Circle)
(Community Conference)
(Victim - Offender Mediation)
(Victim - Offender Mediation)
)

Bazemore, Gordon and Mark Umbreit, A Comparison of Four Restorative
Conferencing Models (Office Of Justice . . Department of Justice, 2001) p. 40- 44,



" Ibid.

(Family Group Conferencing)
(Family Group Conferencing)

(Circle Sentencing)
(Circle Sentencing)

65
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(Community Conference)
(Community Conference)

Reparative Board Condition
(Risk Assessment) (Reparative
Probation Unit)

* Ihid.
* Ihid.



3.1.4
i)
)
(formal justice)
2)
(age groups)
3)
(caring) (controlling)
division)
@ ,

, 2046,

Formal justice

13-

67

(supportive)

14

(social
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4 housing, community development,
employment opportunities, welfare health and environment service,
4)
(needs)
/ (quality of justice)

—

)
)
)
4

(counseling)
5)

wW N

i , 14-16,
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3.2

(Restorative  Justice)

10



1

(focus)

Mark . Umbreit. “Restorative Justice through Victim-Offender mediation Multi-Site
Assessment.” At<http://wwwi/prenhall.com/cjtoday/chapter 10delux.html.>


http://www/prenhall.com/cjtoday/chapter_1_Odelux.html.

2

8 (Restorative  Programmes)
(To heal the injury)
(repair the harm)
(compensate the lost and prevent further victimization)®

,254d) 49,
6!
(Commission of Crime Prevention and Criminal Justice)
(Economic and Social Council)
9 20 .. 2000
(Basic Principles on the use of Restorative
Jjustice Programmes in Criminal Matters)

<http:/wwwi/victimoklogy.nl>

© Vienna Declaration on Crime and Justice Meeting the Challenges of the Twenty-
first Century 21

.. 2002 ,
10 10- 17
..2000,(

AICONF. 187/4/Rev.3.http:/Awwwi/victimology.nl/.)

tEzzat A. Fattah, From Crime Policy to Victim Policy the Need for a Fundamental
Policy change. In victimology And Victim’s Rights. Edited by Pratham Watanavanich (Bomkok
Organizing Committee Thammasat University, 1992), p. 46.


http://www/victimoklogy.nl
http://www/victimology.nl/

(Restoration of losses)

(Active)

52.

13



14

(alternative dispute resolutions)
2 (litigious
society) ,

(diversion) Osuspension of prosecution)

informal justice

543136,



15

]
10
.. 2540
1
(Criminal Justice System)
(Civilized ways of Punishment)
12
1
72 ’ 1] n’ . ( 49

32544): 131,
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2

25041

40.

16



A

%
,) 2546
B
B

20-24

"



18

(accountability)

(victim-focused)
(offender-focused)



19

321

1178
.. 1984

. 19%
718 (2) (6)2

( RvGladue . . 1999

Bhttp/firp.orglibrary/mm 02 lilies, html.
Criminal Code of Canado Section 717 is provides guidelines for employing alternative
measures.
Miers, David, An International Review of Restorative Justice. (Crime Reduction
Research Series Papier 10 London) p. 65.
Criminal Code of Canado Section 718.2 A court that imporse a sentence shall also take
into consideration the following principles.



Hollow Water ~ Manitoba
, Edmonton  Alberta

. Yukon

Blbid
lhid
Blhid, pp. 65 - 7.

80

200
Winipeg  Manitoba
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3.2.1.1
220
)
@)
4
(0)
219
2 (recklessness)
(negligence)
&
8

Criminal Code Part VIII Offense Against the Person and Reputation Section 220.
Every person who by criminal negligence causes death to another person is guilty an indicatable
offense and liable
(a) where a fivearm is used in the commission of the offence, to imprisonment for life
and to a mininum pusishment of imprisonment for a term of four years ; and
(h) inany other case, to imprisonment for life.
& J.c. Smith and Brian Hogan, Criminal law. 4 ed, (London Butterworths, 1978), p. 52
Rupert Cross and Philip Asterley Jones, An Introduction to Criminal 1,aw. 6 ed., ¢
London Butterworths, 1968), p. 52.



indictable offence

(Justice of the Peace)

220

220

82



83



3.21.2

(Native Canadian)

“Circle Court”

84

(Sentencing Circle)



Talking Piece (

15 -

)

2547)

Keeper

(
28- 32

85



86



10.

FWIANNTalunIIng1ae
CHuLALONGKORN UNIVERSITY
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(Consensus)



89

(Basic
Peacemaking Principles)



90

RV.John . . 2004
50

) 20
78()€) ( RV.M ..196 RV Andrzeiczak .. 2002 RV Sand
reswaren )

RV Logan . . 1999

20
718,718.1, 718.2 (e) 220

3.2.2

30
Victim Offender Reconciliation (VORP)
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(VOM)

The American Bar
Association’s Special Committee on Alternative Means Disputes Resolution
(Private  Sector)

Miers, David, An International Review of Restorative Justice. (Crime Reduction
Research Series Papers 10 London) p. 73 - 76.
“ Ibid.
* Ibid.
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(Community Process) (Public Agency)

9 Sander, Frank E.A. “Varieties of Dispute Processing” Federal Rules Decisions, vol 70,
(StPaul West, 1976) pp. 111 - 134,
%The Collaborative Justice Projet and Community Chair of Justice.



2( . 2517), . 162- 165

9%



2543)

48-51,

"

94



9%

Montano ~ Minnesota Winconsin

(Victim  Offender
Mediation)
3

BWisconsin Annotated Statue Section 978. 044, Minnesota Annotate Statue Section
661A.775, Montana Code Annoted Section 2 —15—20.13.



3.2.21

(Manslaughter) 1112 2 @

1 voluntary manslaughter
(provocation)
(diminished responsibility) (a suicide pact)

2. involuntary Manslaughter
(gross  negligence)
(recklessness)
(an unlawful act and dangerous)
(causing death by reckless driving)

manslaughter mens rea D
1112
Voluntary Manslaughter 10
9 ’ 13 n (
,2529),  37- 38,
m ’ 13
,11 (

,2537), . 115- 118,

9%
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Involuntary Manslowghter 6

(Federal Government)

()
(United state Constitution)

1L . . Code TITLE 18 PART | CHAPTER 51 § 1112

() Manslaughter is the unlawful killing of a human being without malice. It is of two
Kinds:

Voluntary - Upon a sudden quarrel or heat of passion.

Involuntary - In the commission of a unlawful act not amounting to afelony, or in the
commission in an unlawful manner, or without due caution and circumspection, of a lawful act
which might produce death.

Whoever is guilty of voluntary manslaughter, shall be fined under this title or imprisoned
not more than ten years, or both;

Whoever is quilty of involuntary manslaughter, shall be fined under this title or
imprisoned not more than six years, or both,



(V) (Amendment){® 10
Common Law
t!
(Felony)
(Misdemeanor) Ohio, - California
12 , 111 lH 25
( - 2521) 39-40.

(Amendment) 10
‘ " (The Bill of Rights)
it 6

9%
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Misdemeanor Magistrate

Magistrate

Magistrate

(felony)

represent themselves)1b

felony  Magistrate

Magistrate

Grand Jury

Misdemeanor

(defendants

Grand Jury
(Probable cause)

Indictment

Yale Kamisar, Wayne R. La Fave and Jerold H. Israel, Basic Criminal Procedure

(West Publishing Co., 1974), P. 9.



42

pre-trial conference

(pre-trial conference
(arraignment)
B

pre-trial discovery

100

pre-trial discovery)



101

( motion to a direct verdict)
1]

o , 102
18  Federal Rules of Evidence 614



(Felony)

conference

106.

102

pre-trial

. 106 -
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(Prosecutors) (Counsgls)
(Victim) (Grand Jury)

11 (vight of allocation)B ,

10, 2521 160,
1
32 (c)
307 (3) (Federal Rule of Criminal Procedure Rule 32 (c) and Model Penal Code section 3.07 (3))



104

13
if
(Conviction)
(within a reasonable time)1u
' (misdemeanor) 1
(felony)
(Probation Officer)
v - - 6 (

2526):21,

18 Frank . Miller. Prosecution  The Decision to charge a suspect with acrime. . A,
- Brown & Co. (Canada) Ltd. 1974, p. 163- 164,

4John Seymour, op, Cit. Footnote 8, p. 570.

13 18
3559 (United Stated Code Title 18 Crime and Criminal Procedure Section 3559)
9
(1) A
@ B
) C
@ D ,
(5) F
(6) A
(7) B
©) C ,
)
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32 (a) (1) (Federal Rules of
Criminal Procedure)dl 1 7.0718 (Model Penal
Code)

16 2
@

17Federal Rules of Criminal Procedure
Rules 32. Sentence and Judgement

(a) Sentence

(1) Imposition of sentence. Sentence shall be imposed without unnedessary delay, but
the court may, upon a motion that is jointly field by the defendant and by the attorney for the
Government and that asserts a factor important to the sentencing determination is not capable of
being resolved at the time, postpone the imposition of sentence for a reasonable time until the
factor is capable ofbeing resolved.

18Model Penal Code
Article 7 Authority of Court in Sentencing
Section 7.07

(1) The Court shall not impose sentence without first ordering a pre-sentence
investigation of the defendant and according due consideration to a written report of such
investigation where

(a) the defendant has been convicted ofa felony: or

(h) the defendant is less than twenty-two years of age and has been convicted of the
crime; or

(c) the defendant will be [place on probation or] sentenced to imprisonment for an
extended term.

(2) The Court may order a pre-sentence investigation in any other case.



106

(Pre-sentence
reports) 19 (Pre-sentence investigation and reports)

(probation  officer)

(Federal Rules of Criminal Procedure) (Model Penal
Code)
ihy
19 (pre-sentence  reports)

Model Penal Code
Section 7.07

(3) The pre-sentence investigation shall include an analysis of the circumstances
attending the commission of the crime, the defendant’s history of delinguency or criminality,
physical and mental condition, family situation and hackground, economic status, deducation,



107

1Y/ (Jury
sentencing) (waive)

occupation and personal habits and any other matters that the probation office deems relevant or
the Court directs to be includes.

Federal Rules of Criminal procedure

Rule 32 (c)

(2) Report. The report of the pre-sentence investigation shall contain

(a) information about the history and characteristics of the defendant, including his prior
criminal record, if any, his financial condition, and any circumstances affecting his behavior that
may be helpful in imposing sentence or in the correctional treatment of the defendant.

2L William A. Rutter, Criminal Justice Series: Criminal Procedure (California Harcourt
Brace Jovanovich Legal and Professional Publication Inc., 1997), p. 143,

1Y/ (Guilty Stage)

1) @)

BFederal Rules Criminal Procedure Rule 32

(c) Pre-sentence Investigation.

(1) When Made. A prohation officer shall make a pre-sentence investigation and report to
the court before the imposition of sentence unless the court finds that there is in the record
information sufficient to enable the meaningful exercise of sentencing authority pursuant to 18

... 3533, And the court explains this finding on the record.
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(United
States)

1203 (California Penal Code  Section
1203) ¢ (felony) "
380.20 (New York

Penal Code Section 380.20)15

270.20 (lowa Code Ann.  Section 247.20)

American Bar Association Project on Minimum standards for Criminal Justice, op,
cit., footnote 14, pp. 202 - 204,
HHazel B. Kerper and Jerold H. Israel, Introduction to the Criminal Justice System. 2rd
ed. (New York West Publishing, 1979), p. 367.
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2951.03 (Ohio Rev. Code Ann.  Section 2951.03)

7735 - 12, 13 (Utah Code Ann. : Section 7735 - 12, 13)

" 53 - 278.1 (Virginia Code
Ann.. Section 53 - 278.1) ¢

(Pre-sentences study and report by bureau of prisons)
(pre-sentence  reports)
(Bureau of Prisons)

(felony) (misdemeanor)
(The order shall specify the additional information)
P

United States Code Title 18 Crimes and Criminal Procedure (Amended to May 1,
1988) Section 2552 (b).



N0

3503

994

28

094 (3) ()

25



(")
3553
(Imprisonment)
3553 o
I} (felony) A
2 (felony) B
3 (felony) C ,
4, (felony) D
) (felony) E
6. (misdemeanor) A
1 (misdemeanor) B
8 (misdemeanor) C
9 (infraction) ,

United States Code Title 18 Crime and Criminal Procedure Section 3581.



25,000

10.000

112

(Fine)

(individual)

250,000

3 1,000

(organization)

500,000

3. 10,000

(Probation)

2 United States Code Title 18 Crime and Criminal Procedure Section 3571,
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3

1

2

3 B
(Community Service) (satisfy such other

conditions as the court may impose)

(Restitution)
(Special ~ Assessments) (Forfeitures)
(United States Sentencing Commission)
i’

United States Codle Title 18 Crime and Criminal Procedure Section 3561,
United States Code Title 18 Crime and Criminal Procedure Section 3563 (0).
i United States Sentencing Commission, Sentencing Guidelines and Policy Statements
(Washington D.c. . . Government Printing Office, 1987), pp. 5, 13- 5, 18,
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3.2.2.2

(Federal State)12
B
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(dialogue driven)

(dialogue driven)

2
(settlement driven)

settlement driven

2
(settlement driven)

116



(dialogue driven)

117



118

(dialogue driven)



(settlement driven)

(dialogue driven)

119
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AWIANTANNIINY 18
CHuLALONGKORN UNIVERSITY



(settlement driven)

dialogue driven

Vil
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(settlement driven)
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I}
2
3
Fresno California
Involuntary Manslaughter 192 ()3
, Central
Valley
%
Des Moines  lowa
Polk
County . (Diversion)

BCalifornia Penal Code section 192 Mansloughter is the  !awf/Killing of a human
being without malice. 1t is of three kinds: ... (b) Involuntary —in the commission of an unlawful
act, not amounting to felony ; or in the commission of a lawful act which might produce death, in
an unlawful manner, or without due coution and circumspection. This subdivision shall not apply
to acts committed in the driving of a vehicle,

B . Umbreit, Guidelines for Victim 3 Sensitive Victim - Offender Mediation
Restorative Justice Through Dialogue, 2000 pp. 12- 57.



Stillwater Minnesota

(Felony)

Robert
Robert

Phillip Claire
Robert

Blbid
Ibid

Robert
Phillip

124

60
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Phillip Phillip Robert
Phillip
Robert Robert
Phillip Robert
Robert 6
Robert
Robert
Phillip
Robert Robert Phillip
6 Phillip
Robert
4
Robert



	บทที่ 3 การนำแนวคิดกระบวนการยุติธรรมเชิงสมานฉันท์มาใช้กับความผิดฐานประมาทเป็นเหตุให้ผู้อื่นถึงแก่ความตาย
	3.1 แนวคิดทั่วไปของกระบวนการยุติธรรมเชิงสมานฉันท์
	3.2 การนำกระบวนการยุติธรรมเชิงสมานฉันท์มาใช้กับความผิดฐานประมาทเป็นเหตุให้ผู้อื่นถึงแก่ ความตายในต่างประเทศ


