21

211

“Profession"
pro + fateri

2531), 17.



(theology)

“Profession"
Profession ‘

(science)

(the learned professions)
Roscoe Pound

Profession

2529). 2L

“Profession"

“Profession”

Oxford Advanced Dictionary

" Wester Dictionary
(liberal art)
(mental) (manual)
112
“profession
113
“Profession”
Profession
Profession
5



‘ (fee)” ‘ (wage)’
(profession)”
.. 2542
6
¢ (profession)”
212
4
L (Nature of work)
11
12
13
2. (Moral aspect)
4 ,
19-20 2528, 2.
5
19-20 2508, L
6 , .. 2542 (

L 2546), 1073,

4
(profession)”
5



3,
(Collective Organization)

4, (Status)



10

2.13

(Medical Profession) ~ Schmidt's Attorneys’
Dictionary of Medicine

Dorland's lllustrated Medical
Dictionary (Medical Profession)

.. 2525

.. 2525

7J. E. Schmidt, Schmidt's Attorneys' Dictionary of Medicine Volume 2 (New York:
Matthew bender, 1986), p. M-48.

8 John p. Friel, editor, Dorland’s lllustrated Medical Dictionary Twenty-fifth Edition
(Philadelphia: . B. Saunders, 1974), p. 922.



11

1
L.
2.
3.
General Medical Council Medical Act 1983
9 (National
Council) 0
.. 511 .. 2525

lan Kennedy and Andrew Grubb, Principles of Medical Law (London: Oxford
University Press, 1998), p. 77.
10 Gérard Mémeteau, International Encyclopaedia of Laws Volume 1 Medical Law
(1998): France-45.
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AVAIHN

49 Medical Act 1983

il L372-4
(Code of Public Health)
P .. 2525

:|>

1 lan Kennedy and Andrew Grubb, Principles of Medical Law, p. 72.

12 Gérard Mémeteau, International Encyclopaedia of Laws Volume 1 Medical Law, p.

France-38.
B ¥ 4 ' .. 2525

12



214

11

13

287/2507



12

291

290

269

.. 2539

14



66

323

.. 2541

. 2525

21

36

.. 2025

.. 2541

13

15



.. 2525

il

16

32

34,
36.

.. 2925

. 2925

16

26

30

3l

.. 2526

.. 2525.



17

38

39.



.. 2525

2.2

.. 2507

.. 2535

18

.. 2528



(specific types of tort)

(writ system)

 2546), 3

 2526),

L

19



20

(Professional Negligence)

2.2.1.1

1 ! (Duty of C

Midland Bank Trust
Co., Ltd Vs Hett, Stubbs and Kemp 1979

il

of Court School of Law, Advanced Civil Litigation (Professional Negligence in
Practice) (London: Blackstone Press Limited, 2000), pp. 40-41.



imm

2
YAl
2
2.
(Breach of Duty)
2
21 (Standard of Care)
(reasonable person)
A
2
"
2534),  178-18L.
74 , ,
( , 2540),
2% ¢ M

12532), 10,

A

59.
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(status) (position)5 (expert)

2.2 (Degree of C

(common professional
practice)

Rupert M. Jackson and John L. Powell, Professional Negligence (London:
Sweet&Maxwell, 1987), p. 17.
% Inns of Court School of Law, Advanced Civil Litigation (Professional Negligence in
Practice), p. 41.
2 ! 61.
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3,
3 ? '
and Remoteness)
2
(Causation)
(Remoteness)2
31
(Causation)
(Causation
fact) “out for”
"B

of Court School of Law, Advanced Civil Litigation (Professional Negligence in
Practice), p. 16.
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“out for" (speculation)
3
(intervening
cause)
(Causation
in law)
d
2
1 (nature
of the prior breach)
2. (intervening natural
event) 3
1 )

3 Stephen M. Grant and Linda Rothstein, Lawyer's Professional Liability, p. 95.
3 West Group, “Negligence," West's Encyclopedia of American Law 7 (1998): 315



25

if
2)
3)
3.2
(Remoteness)
(foreseeability) :
kY
(too remote)
2212
(Duty of Care)

* Ibid.
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(Breach of Duty)
(Causation and
Remoteness)3
1
(Duty of Care)
3
.. 1957 Later Nathan “
"D
Nathan
(undertaking)
(assumption of responsibility)
b
(Third Party)
Urbanski Vs Patel .. 1978
Ibid., p. 310.

34 Inns of Court School of Law, Advanced Civil Litigation (Professional Negligence
Practice), p. 6.

3 lan Kennedy and Andrew Grubb, Principles of Medical Law, p. 294.

% Ibid., p. 341.



21

' J
3
2. 1
(Breach of Duty)
(Standard of Care)
Adkins Vs Ropp
.. 1938
K’
Bolam Vs Friern Hospital
Management Committee . 1657
Bolam Test
of Court School of Law, Advanced Civil Litigation (Professional Negligence
Practice), p. 6.
B Ibid., p. 9.

P A. R. Holder, Medical Malpractice Law 2nd Edition, p. 44.



McNair J ¢

Ilm
Bolam Test

Sidaway Vs Governors of the Bethlem Royal Hospital .. 1985
Bolam Test Lord Scarman
¢ The Bolam

28

Y

Sidaway Vs Governors of the Bethlem Royal

Hospital
Test

lan Kennedy and Andrew Grubb, Principles of Medical Law, pp. 336-337.

2 Ibid., p. 341,

Bolam



Care)

29

(Standard of Care)

(Ordinary man)

(Standard of



30

Wilsher Vs
Essex Area Health Authority .. 1987
2
! 2 1
Mustill LJ “
b )
2
Diemal Vs Bexley Health Authority . . 1995
Wilsher
4
B
(Degree of Care)
Bolam Test
3, |

(Causation and Remoteness)

of Court School of Law, Advanced Civil Litigation (Professional Negligence

Practice), pp. 10-11.
** lan Kennedy and Andrew Grubb, Principles of Medical Law, p. 361.
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(Causation)
(Remoteness)

“but for test"

‘out for test”
Barnett Vs Chelsea & Kensington Hospital Management
Committee .. 1969 3

“but for test”

Wilsher Vs Essex AHA .. 1988
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" (he who asserts a matter must prove it)

(el incumbit probatio qui dicit, non qui negat)
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Res Ipsa Loquitur (The thing speaks for itself)

Res Ipsa Loquitur (The thing speaks for itself)

i
(The Tort of Negligence) .. 1863 Byrne Vs
Bosdle William Erie ¢. J.

“but when the thing is shown to be under the management of the
defendant or his servants, and the accident is such as in the ordinary course of
things does not happen if those who have the management use proper care, it
affords reasonable evidence, in the absence of explanation by the defendant, that
the accident arose from want of care”

William Erie C. J.
Res Ipsa Loquitur
3 5 Res Ipsa
Loquitur
1
2.
3.

West Group, “Res ipsa loquitur," West's Encyclopedia of American Law 9 (1998): 13
Ibid., pp. 13-15.
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: Res Ipsa Loquitur

Res Ipsa Loquitur

Res Ipsa Loquitur

Res Ipsa Loquitur

222

, (Liability
based on Faul)
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2
420
823
1382 1383
2221
1382 1383
3 (Three major
general grounds of tort liability)46 823 823
826
1382 1383
1382

“Tout fait quelconque de 'homme, qui cause a autrui un dommage,
oblige celui par la faute duquel il est arrive, a réparer”

Wemer F. Ebke and Matthew . Finkin, Introduction to German Law (The Hague:
Kluwer Law International, 1996), p. 198.

1 274b507 4
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1383

“Chacun est responsable du dommage qu'il a causé non seulement
par son fait, mais encore par sa négligence ou par son imprudence”

"B
1382 1383

L (dommage)
2. (faute)
3
(relation de cause a effet entre la faute et le dommage)

1 (dommage)
Injure
49 (Abuse of Right)
“dommage" “prejudice” “‘damnum’
a :
( ; ,2544), 22,
8 23,

49 John Bell, Sophie Boyron and Simon Whittaker, Pnncilples of French law (New York:
Oxford University Press, 1998), p. 364.
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" (consolation money)dl

3 2 (le dommage patrimonial)
(le dommage maral)
(le dommage corporel)

2, (faute)
(Theory of Fault) 1382
1383
(faute) (faute)
1382 1383
(faute
intentionnelle) (faute non-intentionnell)
‘tles delits et des quasi délits”
délits (par dol ou malignité)
(faute délictuelle) quasi délits
(sans malignite) | (imprudence)
5 4 (
L 2545), 55,
5
36.



faute quasi-délictuelle 1383
(négligence) (imprudence) 5
(1) (faute intentionnelle)
' intention
2) (faute non-intentionnelle)

(particular standards which his profession imposes upon him)
(standard)

138 ans' " (la faute)
(fait illicit)) &

5 2.

5% 3

28-29.

38
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(fait illicite)

3.
(relation de cause @ effet entre la faute et le dommage)

(Normal Cause of
Things) 8 '

“

" (relation de cause a effet entre le fait d'agent et le dommage) "
" (rapport de cause a effet entre le
fait illicite et le dommage causé)
% Roscoe Round, Jurisprudence Volume 4 (St. Paul Minn: West Publishing, 1959), pp.
521-522.
Amos and Walton, An Introduction to French Law (London: Clarendon Press, 1963),
pp. 212-213.
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“but for”

823 826 823
“A person who, intentionally or negligently, injures
unlawfully the life, body, health, freedom, property or any other right of another person is
bound to compensate him for any damage arising therefrom™8
420
823
“A person who infringes a statutory provision intended for the protection of others, is liable
to pay compensation for any damage arising from this violation."®

422 ' 422 3
823

Y
826
“A person who intentionally causes damage to another in a manner ... ...
.15 bound to compensate the other for this damage."dl

Zweigert and Kotz, An Introduction to Comparative Law (North Holland Publishing,
1977), p. 288.
BE. J. Cohn, Manual of German Law Volume | General Introduction Civil Law
(London: Oceana Publications, 1968), p. 155.

5 Ibid., p. 157,
0 , 69.

e Cohn, Manual of German Law Volume | General Introduction Civil Law, p. 158.
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4 @
L (Interference with an absolute right)
Rechts(quts)verletzung
(sonstige Rechte)

(absolute right) (relative right)e3
2. (unlawful)
Rechtswidrigkeit
, (legal norm)
21
(necessity)
228
(volenti non fit injuria) (i3
3, (Culpable)
Verschulden
(vorsatzlich) (fahrlassig)
2 (dolus
directus)
(dolus

B. . Markesinis, The German Law of Obligations Volume Il The law of Torts: A
Comparative Introduction 3rd Edition (New York: Clarendon Press, 1997), p. 35.
63 , : 206-209.
& B. . Markesinis, The German Law of Obligations Volume Il The law of Torts: A
Comparative Introduction 3 d Edition, p. 68.
® Wermer F. Ebke and Matthew . Finkin, Introduction to German Law, p. 207.
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eventualis)

216

the absence of other provisions, the debtor is responsible for
willfulness and negligence. Negligence is disregard of the care required in trade. The
provisions of § § 827, 828 are applicable.

The liahility by reason of wilfulness cannot be remitted to the debtor
In advance."®

®

Kausalitat)

Ibid., p. 208.

67 B. . Markesinis, The German Law of Obligations Volume Il The law of Torts: A
Comparative Introduction 3rd Edition, p. 72.

6 Walter Loewy, The civil code of the German empire. (London: Sweet&Maxwell,
1909), p. 71,

@ B. . Markesinis, The German Law of Obligations Volume Il The law of Torts: A
Comparative Introduction 3* Edition, p. 73.

(Haftungsbeg
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(value-judgement)
2222
(dlict) 1382 1383
2
(faute intentionnelle) 1382
(faute non-
intentionnelle) 1383
(Abuse of Rights)

(Foreseeability Theory)

0 Gérard Mémeteau, International Encyclopaedia of Laws Volume 1 Medical Law:
France-93.
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(in abstracto)

(in concreto)

1
(Standard of a responsible physician)
(experienced)
(conscientious) (specialty)
n
(humanity) (morality)

Ambroise Colin et Capitant, Cours élémentaire de droit civil francais T. Il, p. 377.
Gérard Mémeteau, International Encyclopaedia of Laws Volume 1 Medical Law:
France-94.



823 [
(vorsatzlich)
(fahrlassig)

(Medical Malpractice)
823

823

(vorsatzlich)

73 Ibid.
T4 stefanie  Samland, Right of parents and child in cases of "wrongful
conception/life/birth" in contract and tort law : Comparative view on Germany and France (Katholieke
iversiteit Leuven, 2003), p. 3. ( )

45
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5 5
1
(Medical Malpractice)
(proper
standards and skill of the profession)
2
823 (Violation of the right and interests

protected by § 823 1 BGB)
(Sonstige Redite)

(Rechts(guts)verletzung)

3
(Causal relation between medical malpractice and violation of life, body or health :
causation giving rise to liability) (Haftungsbegriindende Kausalitat)

31

(conditio sine qua non)

Miriam Wieland, The Economic Analysis of German Medical Malpractice Law-with
emphasis on the Allocation of Burden of Proof for Causation (University of Hamburg, 2001), pp. 16-19.

( )
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3.2

(Adequacy)

3.3

(Scape of the rule theory)
4, (Damage)

D. (Causal
relation between violation of life, body or health and damage : remoteness of damage)
(Haftunsausfillende Kausalitat)

(foreseeable)
(too remote)
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