3.1

(World Intellectual Property organization: WIPO)
( ited Nations
Education, Scientific and Cultural Organization: UNESCO)
(Food and Agriculture Organization)

(IP law)" (dlesign law)
(copyright) (performers’ rights)
(trademark  law)
(law of confidentiality or undisclosed information)
(Non-IP law)” (contract law)
(human  rights) (cultural heritage law)

1WIPO iGC on Intellectual Property and Genetic Resources, Traditional Knowledge and
Folklore, “Traditional Knowledge - Operational Terms and Definitions”, the IGC's Third Session,
Geneva, June 13to 21,2002, WIPOIGRTKF/IC/3/9 http:/wwmw.wipo.int


http://www.wipo.int

POt
IPO

1) ” (criteria)™ 'l (attribution)®

(Lao Law: Decree on Biological Resources and Related Traditional
Knowledge) S (Traditional Knowledge)”
, (@l individual an collective
knowledge innovation and practices of local communities based on biological
resources.)

(Proposal of Regime of Protection of the Collective Knowledge of the Indigenous
Peoples) “ (Collective Knowledge)”

(Knowledge relating to the properties of the biological resources
developed by indigenous peoples.)

(Organization of African
Unity):

21hid.
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(Draft African Model Legislation for the Protection of Local Communities, Farmers,
Breeders and for the Regulation of Access to Biological Resources)

(Community knowledge or indigenous knowledge is the accumulated knowledge that is
vital for conservation and sustainable use of biological resources and/or which is of
socio-economic value, and which has been developed over the years in indigenous/local
communities.)”

(knowledge innovation and practices based on
biological resources) . "(

(accumulated
knowledge that is vital for conservation and sustainable use of biological resources,
and which has been developed over the years in indigenous/local communities)

) “ (innovation)” (creation)”
(added value)”

12 ..1999 (WTO: Proposal on
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Protection of the Intellectual Property Rights Relating to the Traditional Knowledge of
Local and Indigenous Communities: Communication from Bolivia, Colombia, Ecuador,
Nicaragua and Peru,12 October 1999) ‘ "

(Traditional knowledge consists largely of innovations, creations and cultural
expressions generated or preserved by its present possessors, who may be defined
and identified as individuals or whole communities, natural or legal persons, who are
holders of rights. The economics, commercial and cultural value of this traditional
knowledge for its possessors warrants and justified a legitimate interest that this
knowledge be recognized as subject matter of intellectual property.)

(Intergovernmental Committee on Intellectual Property, Genetic Resources, Traditional
Knowledge and Folklore: 1GC) 1 1
30 3 .. 2001 E "

" " ) (

"(Traditional Knowledge (in the strict sense): this is a non-
limitative reference to knowledge and practices associated with plants and animals,
natural medicines and medical treatments, nutritional and cosmetic knowledge,
knowledge of perfumery, etc., that embody intellectual added value and are inthe public
domain.”



) “ (Public Domain)"

(Traditional Knowledge: this is a non-
limitative reference to knowledge and practices... and that are in the public domain."

3World Intellectual Property Organization, Booklet no.1 : Intellectual Property and Traditional

Cultural Expression/Folklore, http:/mww.wipo.int, pp.5.


http://www.wipo.int
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(closed-end) (open-end or
non-exhaustive)

. 1970
(Cultural  Property)”

4WIPO IGC on Intellectual Property and Genetic Resources, Traditional Knowledge and
Folklore, "Traditional Knowledge - Operational Terms and Definitions,” World Intellectual Property
Organization WIPO/GRTKF/IC/3/9, 2002. Available from: www.wipo.int.

5 Convention on the Means of Prohibiting and Preventing the lllicit Import, Export and

Transfer of Ownership of Cultural Property of 1970, Article 1,Cited in Ibid.


http://www.wipo.int

PeA

2531.

53
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NESCO-WIPOm

. .1982(UNESCO-WIPQ Model Provisions for National
Laws on the Protection of Expressions of Folklore against Illicit Exploitation and other
Prejudicial Action of 1982) 2
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3.2

(world
Trade Organization: WTO) (WIPO)
1 1 ( ited Nations Education,
Scientific and Cultural Organization: UNESCO)
(Food and Agriculture Organization: FAQ)
(United Nations Conference on Environmental and
Development)

WIPO Secretariat, “Intellectual Property Needs and Expectations of Traditional Knowledge
Holders: WIPO Report on Fact-Finding Missions on Intellectual Property and Traditional Knowledge

(1998-1999),” World Intellectual Property Organization, 20011Available from: www.wipo.int., pp25.


http://www.wipo.int
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321)

(Convention on Biological
Diversity: CBD)
( ited Nations Conference on Environmental and Development) 19928
CBD 188
20049

CBD
(Biological Resources)
(common - heritage of mankind)"
CBD “ (National

( )

Sovereignty)”

(Article 15.1)10 1993 CBDW
(Prior “informed Consent. 0

(Mutually Agreement)
(Adequate Benefit Sharing: ass)vi ',

2544), 177

/ 2548, 27.
DVictoria Tauli-Corpuz, “IPRs series No.5: Biodiversity, Traditional Knowledge and Rights of
Indigenous Peoples”, papers presented at the International Workshop on Traditional Knowledge,

Panama City, Panama, 21-23 September 2005.



5

CBD

CBD

CBD

7 7 (2547): 212.
12 Victoria Tauli-Corpuz, “IPRs series No.5: Biodiversity, Traditional Knowledge and Rights of

Indigenous Peoples”.
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(25 CBDS

80)

(Article 8: - it Conservation

Each contracting party shall, as faras possible and as appropriate...

0) Subject to its national legislation, respect, preserve and maintain
knowledge, innovations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of hiological
diversity and promote their wider application with the approval and involvement of the
holders of such knowledge, innovations and practices and encourage the equitable
sharing of the benefits arising from the utilization of innovations and practices;)

8 ‘ :
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B
80
CBD
CB
1)
2) ( ,
)
)
@)
CB
(Genetic  Resources) (Genetic
Resources Related Traditional Knowledge)
CB
CB
B
6 (2546): 157-

158.
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32)

orld Intellectual Property
Organization (WPO)

(traditional-based - creation)
PO

WIPOW

PO

WIPO  UNESCO

WIPO (WIPO's Intergovernmental
Committee on Intellectual Property, Genetic Resources, Traditional Knowledge and
Folklore: 1GC)
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32.2.1) Model Provisions for National Laws on the Protection of Expressions of
Folklore against lilicit Exploitation and other Prejudicial Actions 1982 (the Model
Provisions)

The Model Provisions
.. 1982

WIPOU UNESCO ;o

(Expressions of Folklore)”
2 Model Provisions!

‘ 2

(mosaic)

() ]

(Section 2: Protected Expressions of Folklore
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For the purpose of this [law], “expressions of folklore” means productions
consisting of characteristic elements of the traditional artistic heritage developed and
maintained by a community in the country or by individuals reflecting the traditional
artistic expectations of such a community, in particular:

() verbal expressions, such as folk tales, folk pottery and riddles;
(i) musical expressions, such as folk songs and instrumental music;
(ili) expressions by action, such as folk dances, plays and artistic
forms of rituals,
whether or not reduced to a material form; and
(iv) tangible expressions, such as;

(@) production of folk art, in particular, drawings paintings,
carvings, sculptures, pottery, terracotta, mosaic, woodwork, metal ware, jewelry,
basket weaving, needlework, textiles, carpets, costumes;

(b) musical instruments

[(c) architectural forms])

the Model Provisions

» n z (Expressions  of
Folklore)”

@

@

()

3 114 n




the Model Provisions

@)

the Model Provisions

63



2

the Model Provisions

(

64
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322.2) Draft Provisions for the Protection of Traditional Knowledge (the Draft
Provisions)

(General Assembly) 26
WIPO 2000
*
WIPO (WIPQ's Intergovernmental Committee on Intellectual Property, Genetic
Resources, Traditional Knowledge and Folklore: IGC)4

GC
IGC 8 2005
(Revised Draft Provisions for the Protection of Traditional
Knowledge) IGC 6 1
the Draft Provisions
5
' the Draft Provisions
3
“ 3.
1

WIPO General Assembly, “Matters concerning Intellectual Property and Genetic
Resources, Traditional Knowledge and Folklore,” World Intellectual Property Organization
WIPO/GA/46/6,2000. Available from http:/Aww.wipo.int.

5 WIPO IGC on Intellectual Property and Genetic Resources, Traditional Knowledge and
Folklore, “The Protection of Traditional Knowledge: Revised Objective and Principles,” World

Intellectual Property Organization WIPO/GRTKF/IC/8/5, 2002. Available from: www.wipo.int.


http://www.wipo.int
http://www.wipo.int
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(ARTILCE 3: GENERAL SCOPE OF SUBJECT MATTER

1. These principles concern protection of traditional knowledge about
misappropriation and misuse beyond its traditional context, and should not be
interpreted as limiting or seeking externally to define the diverse and holistic
conceptions of knowledge within the traditional context. These principles should be
interpreted and applied in the light of the dynamic and evolving nature of traditional
knowledge and the nature of traditional knowledge systems as frameworks of ongoing

innovation.

2. For the purpose of these principles only, the terms “traditional
knowledge” refers to the content or substance of knowledge resulting from intellectual
activity in a traditional context, and include the know-how, skills, innovations, practices
and learning that form part of traditional knowledge systems, and knowledge
embodying traditional lifestyles of indigenous and local communities, or contained
codified knowledge systems passed between generations. It is not limited to any
specific technical field, and may include agricultural, environmental and medicinal

knowledge, and knowledge associated with genetic resources.)



3 the Draft Provisions
B
2 "
Traditional Knowledge the Draft Provisions “

1 Ibid.

67
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the Draft Provisions

the Draft Provisions

if (Traditional Knowledge Innovation and
Creativity) 8 3
@) (holistic)
)
' (handed down from one generation to another)
3 (dynamic)
4 the Draft Provisions “ "
the Draft Provisions
" 4:
@
@)
@)

(Article 4: Protection should be extended at least to that traditional
knowledge which is:
0] generated, preserved and transmitted in a traditional and

intergenerational context;
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(i) distinctively associated with a traditional or indigenous
community or people which preserves and transmits it between generations; and

(iii) integral to the cultural identity of an indigenous or traditional
community or people which is recognized as holding the knowledge through a form
custodianship, guardianship, collective ownership or cultural responsibility. This
relationship may be expressed formally or informally by customary or traditional

practices, protocols or laws.)

4 the Draft

Provisions

1)

@

3

the Draft
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Provisions

3.3

3.3.1)

“Mola” " " (the Native Kuna

Yala Community)?

Molai
Mol
Mol
Mola
Mol
Mol
7 “Mola™ :
B

Mol '

(counterfeit goods or replica)! ' 0 '

IrWorld Intellectual Property Organization, "Intellectual Property Needs and Expectations of
Traditional Knowledge Holders: WIPO Report on Fact-Finding Missions on Intellectual Property and
Traditional Knowledge (1998-1999)", April 2001, pp.139.

B Aresio Valiente Lopez, “Experience with ACT 20, June 26, Year 2000: Panama's
Indigenous Intellectual Property Law,” Rights & Democracy: International Centre for Human Rights

and Democratic Development, 2002. Available from: http://www.ichrdd.ca/site/pubrications/index.


http://www.ichrdd.ca/site/pubrications/index

MolaiS
! Molau
(Costa Rica)
Mola Molal
]
. .1984 Act 26

Mola (Act 26 respecting the Prohibition

against the Importation of Copies of Molas: Act 26)

?1

Act 26 0 !

Mola Molat
. 1997 Act 27
I (Act 27 respecting the Protection, Promotion and Development of

Artisanship: Act 27) Act 27

‘ Mola Panamanian Skirt
Nahua ( Ngobe-Bugle'X)

i} World Intellectual Property Organization, “Intellectual Property Needs and Expectations of

Traditional Knowledge Holders: WIPO Report on Fact-Finding Missions on Intellectual Property and
Traditional Knowledge (1998-1999)", April 2001, pp.139.

ARights & Democracy, “Indigenous Women and Intellectual Property,” Rights &
Democracy: International Centre for Human Rights and Democratic Development, 2004, Available

from: http://www.ichrdd.ca/english/commdoc/publications/indigenous/sheetswoman/4en.pdf


http://www.ichrdd.ca/english/commdoc/publications/indigenous/sheetswoman/4en.pdf
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Act 26
2
(Collective Trademarks) 113
. 1996(Industrial Property Act 1996)
(Special
Commission)» - : ' ; (Kuna General Congress)
Mola
Mola

26 . . 2000 :

(Law No. 20 on

2 Aresio Valiente Lopez, “Experience with ACT 20, June 26, Year 2000: Panama’s
Indigenous Intellectual Property Law”, http://www.ichrdd.ca/site/publications/index

22
Ibid.


http://www.ichrdd.ca/site/publications/index
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the Special Intellectual Property Regime upon Collective Rights of Indigenous

Communities, for the Protection and Defense of their Cultural Identities and Traditional

Knowledge, and Other Provisions: Law No0.20)" 1 " (Sui
Generis)”
Executive Decree No0.12 20
. . 2000 Law No. 203

” " Law No. 20 on the
Special Intellectual Property Regime upon Collective Rights of Indigenous Communities,
for the Protection and Defense of their Cultural ldentities and Traditional Knowledge,

and Other Provisions (Law No.20) Executive Decree No.12

3.3.2) LAW No.20 Executive Decree No. 12

1 Law No. 20 “

(Article 1: The purpose of this law is to protect the collective rights of
intellectual property and traditional knowledge of the indigenous communities upon their
creation such as inventions, models, drawings and designs, novelties contained in the
pictures, figures, symbols, illustrations, old carved stone and others; likewise, the
cultural elements their history, music, art and traditional artistic expressions, capable of

commercial use, through a special registration system, promotion, commercialization of

23 Ibid.
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their rights in order to stand out the value of the indigenous cultures and to apply social

justice.)
1
Law No. 20
1 “ n
2
@
@)
(tangible property)
Mola Nahua
(Kuas: ! ) ( igo:
) (Cha: )

(intangible property)

Law 0.20

2 Law No.20
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(Article 2: The customs, traditions, believing, spirituality, religiosity,
folkloric expressions, artistic manifestations, traditional knowledge and any other type of
traditional expressions of the indigenous communities, constitute part of their cultural
assets: consequently, cannot be object of any form of exclusive rights by not authorized
third parties under the intellectual property system such as copyrights, industrial
models, trademarks, indications of regional origins and others, unless the application is
filed by the indigenous community. However, rights previously recognized under the

legislation on the matter will be respected and will not be affected)

"(reflecting

distinctive cultural identities of indigenous communities)

2 (
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, 1 2 Law No. 20
1 2
WIPO
25 2 1 2 Law No. 20
(Genetic Resources) Law No. 20

2

(Traditional Knowledge Innovation

and Creativity) (Expressions of Folklore)
( 2.3 2)
' Y Pl (Traditional-based”
2 (3 Executive Decree No. 12 (2001)
26 Law No.20 Executive Decree No. 12

24 (Ministry of Commerce and Industries)

Law No.20

Executive Decree No0.12, 20 March 2001, Considering

%5 Aresio Valiente Lopez, “Experience with ACT 20, June 26, Year 2000:

Indigenous Intellectual Property Law”, http://www.ichrdd.ca/site/publications/index

Panama's


http://www.ichrdd.ca/site/publications/index
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23" :

(Article 2: For the purposes of this Decree, the following definitions apply:
(i)' Traditional Knowledge" means the collective knowledge of an
indigenous people based on the traditions of centuries, and indeed millennia, which are
at once tangible and intangible expression encompassing their science, technology and
cultural manifestations, including their genetic resources, medicines and seeds, their

knowledge of the properties of fauna and flora, oral traditions, designs and visual and

representatives arts.)

Law No.20
(Collective Indigenous Rights)” b

2 (5 ‘

(Article 2 (v): “Collective indigenous rights” means the indigenous
cultural and intellectual property rights relating to art, music, literature, biological,
medical and ecological knowledge and other subject matter and manifestations that
have no known author or owner and no date of origin and constitute the heritage of an

entire indigenous people.)

2(3)  2(5)
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(1) (Traditional
Knowledge Innovations and Creativity)*

(2) (Genetic
Resources and Associated Traditional Knowledge)*

3 (Expressions of Folklore)*

(* 2.5)

(traditional-based)

@)

)
©)

(4)



®)

(6)
)
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3 Executive Decree No0.12
(The Directorate General of the
Industry Property Registry” (Ministry of Commerce
and Industry)
3
4 5 Law No. 20 ( 3
Dule Mor, Jio, Nahua 4
5
) 77
29 9 5
Q) (Crafts) (pottery)
(ceramics) (textile weaving) (crochet)
(straw loom weaving) (lace)
(dress making, sewing, costumes and bags)
(carvings:

wood, stone, palm tree ivory, gourds and leather)

(embroidery)

(applique) (leather works)

(fiber weavings: hats, baskets and mats)

(wood works) (furniture)

puppets) ‘

silver, bronze and other metals)

% i,

(toys, dolls and
(jewelry, gold,

(metal works)
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(rubber works) (shoemaking) (beads)
(wax works)

2 (Folklore)

(musical
instruments) (Native

painting) (hair ornaments) " - "

(papier-méaché theatre props used in religious ceremonies,
acts of magic and carnivals)
3 (Traditional Farming)
4 (Traditional Housing)
(stonemasonry)

(adobe frames for homes built with wood and mud)

(5) (Traditional Medicines
and Aromatic Substance) (traditional medicines) (ointments)

(6) (Rituals)

(7 (Traditional Technology)

(fireworks) (dyes) (spinning)
(spinning-wheel) (cage made with a fiber from
sugarcane) (blacksmithing)

(8) (Gastronomy) (drinks)
(candies) (sweets) (baked products)
(traditional food) (cheese)
© (Others)

(Traditional Knowledge Innovations and Creativity)

(Expressions of Folklore)
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(Genetic resources associated Knowledge) (traditional-
Based)
Law No. 20
1 2
1) (Cultural Assets)
" (Cultural

Identification of Indigenous Communities)”

2 Law No. 20 ! "

2) (Capable of
Commercial Use)
Mola
Molat
!
27 1 Law No. 20

" (Collective

Rights of Indigenous Communities)”

20

Ibid.
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B 24 tl

the General directorate of national Artisanship

Law No. 20

3.4.1)

Hercampuri, Camu Camu, Yacon, Caigua, Sacha, Inchi, Maca

Chanca Piedra

** Toid.

** thid.

ACouncil for Trade-Related Aspects of Intellectual Property Rights, “Article 27.3(B),
Relationship Between the TRIPs Agreement and the CBD and Protection of Traditional Knowledge

and Folklore," World Trade Organization (IP/CAA//447), 8 June 2005.
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2002

(Law Introducing Protection Regime for the Collective
Knowledge of Indigenous Peoples Derived from Biological Knowledge) Law N.
27811 (Special Protection Regime) “

(Collective Knowledge of Indigenous Peoples)”

3.4.2) Law N. 27811

2(b)  °

" (2(b): “Collective Knowledge” means the accumulated, transgenerational
knowledge evolved by indigenous peoples and communities concerning the properties,

uses and characteristics of biological diversity.)

Law N. 27811

( 3) 2(e)

" (2(e): Biological resources means genetic resources, organisms
or parts thereof, populations or any other kinds of biotic component of ecosystems that

are of real or potential value or use to mankind.)

Ibid.



N. 27811
(Genetic
Resources Associated Traditional Knowledge) ( 2.5.1)
(Prior Informed Consent)
(Benefit Sharing Agreement) ( 6 )]
Law N. 27811 2
@) 2(a)

(2(a): “Indigenous Peoples" means aboriginal peoples holding rights that existed prior
to the formation of the Peruvian state, maintaining a culture of their own, occupying a
specific territorial area and recognizing themselves as such. These include peoples in
voluntary isolation or with which contact has not been made, and also rural and native
communities.)

)

©) .

(4)

WIPO IGC Intellectual Property and Genetic Resources, Traditional Knowledge and
Folklore, “Comparative Summary of Existing National Sui Generis Measures and Laws for the
Protection of Traditional Knowledge,” World Intellectual Property Organization

WIPO/GRTKF/IC/5/INF/4, 2003. Available from: www.wipo.int


http://www.wipo.int

N. 2781

35

Biological

()

( 13)

Diversity Bill 2000)

85

42)

Law

. .2000 (The

(The Biodiversity Related Community Intellectual Rights Act)

2548,

40.
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3.5.
1
36(5)
“ 36(5) ...
" (36.(5) ..to respect and protect the
knowledge of local people relating to biological diversity, ..., which may include

registration of such knowledge at the local, state of national levels, and other measures

for protection, including / Generis system.)

“ 2(b) " .

" (2.(b) “biological diversity” means the variability among living organisms
from all sources and the ecological complexes of which they are part and includes

diversity within species or between species and of ecosystems.)

(genetic Resources Associated Traditional Knowledge)
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(National Biodiversity Authority: NBA)

1

3.5.2)

" (The objective of this Act shall be to protect the rights
of communities that have knowledge of biodiversity, have maintained the biodiversity
through innovation and have utilized the biodiversity, with the ultimate aim of

conservation of biodiversity while realizing the full potential of its benefits)

@ 6(0
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(Biodiversity: This refers to all life forms, including plants, animals and microorganisms
found in all the ecozones within the boundaries of the nation - whether naturally
occurring or modified in any manner including genetically modified, whether wild or
cultivated or domesticated - its parts, products, cell lines, genetic material, properties,
and characteristics. Biodiversity is further classified into agricultural biodiversity,

medicinal plant biodiversity, and other biodiversity.)

@) 6(iii)

/ (Biodiversity-
Related Knowledge: This refers to all knowledge related to biodiversity and derived
through any system including indigenous non western knowledge systems and can be
in any form - written, spoken, narrative, anecdotal. This knowledge of a biological
resource is the result of collective innovation and all other knowledge of the resource is
derived knowledge. This knowledge is collective in nature and is not exclusive to any

one community.)

©) 6(iv)

(Innovation: This refers to all collective innovation related to biodiversity, including



89

agricultural innovation, pharmaceutical innovation, and other cultural or other innovation.

This further includes processes involved in the innovation and products derived from it.)

@
) ' ,

1)

- CBD
(Genetic Resources Associated

Traditional Knowledge)

- ! ) The UNESCO-WIPO Model Provisions

(Expressions of Folklore)

- The Draft Provisions

(Traditional Knowledge Innovation and Creativity)



2)

3

4)

AWIAINTalunIIng1ae
CHuLALONGKORN UNIVERSITY
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Convention on Biological Diversity
(CBD)

- GRs and Related Traditional
Knowledge

)

)

UNESCO-WIPO Model Provisions

- Expressions of Folklore

The Draft Provisions

-Traditional Knowledge Innovation
and Creativity



Panama

Law No. 20
and Executive Decree No. 12

- GRs and Related Traditional Knowledge

- Traditional Knowledge Innovation and
Creativity

- Expressions of Folklore

Peru India

Law N.27811 The B|0|09|C&| DiVQrSity The Mock! BlwlverSﬂy
Related Community
Bl 2000 Ielectal Rigts At

- GRs related Traditional Knowledge -GRs and Related -GRs and Related

(Innovation and Creativity Excluded) ~ Traditional Knowledge  Tracitional Knowledge
and Innovations

1
) 1)
2) |

i ( digenous Peoples) 2)
3)
4



Panama

Law No. 20
and Executive Decree No. 12

Peru

Law N.27811

- Genetic Resources

- GRs related Traditional
Innovation and Creativity

- Traditional Knowledge
Innovation and Creativity
GRs related
Traditional Knowledge

- Expressions of Folklore

The Biological Diversity Bl 2000

- GRs Related Traditional
Innovation and Creativity

- Traditional Knowledge
Innovation and Creativity
GRs related
Traditional Knowledge

- Expressions of Folklore

The Mokl Biodiversity
Related Cormmunity Intellectual
Rights Act

- Traditional Knowledge

Innovation and Creativity
GRs related
Traditional Knowledge

- Expressions of Folklore
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