21
(Parent  company)
(Subsidiaries) (Control)
(Ownership)
1
1
2,
2

" Stijn Claessens et al., "The rationale for groups: Evidence from east asia," World Bank, 1999.
(Unpublished Manuscript), p. 2.

2 . Mark Fruin, "Business groups and interfirm networks," in The oxford handbook of business history.
eds. Geoffrey Jones and Jonathan Zeitlin (Oxford: Oxford University Press, 2007), p. L



(Common or interlocking holding)

(Control) (Capacity to control)

3Janet Dine, The governance of corporate groups (New York: Cambridge University Press, 2000), pp. 39-
40.

4Tarun Khanna and Yishay Yafeh, Business groups in emerging markets: Paragons or parasites (London:
Centre for Economic Policy Research, 2005), p. 1

5United Nations Commission on International Trade Law, "Report of working group v (insolvency law)
on the work of its thirty-first session, a/cn.9/618," Vienna, 2007. (Online), p. 11

6 Interview with Neil Cooper, Partner, Corporate Advisory & Restructuring group, Kroll (London Office),
10 August 2008.
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f
L
1

2.

8
3.

9

D

1 (Ownership)

TWalker v Wimborne (1976) 3 ACLR 529 at 532

8Re Enterprise Gold Mines NL (1991) 3 ACSR 531 at 540

9 Article 2, Directive of the European Parliament and of the Council of 16 December 2002 on the
supplementary supervision of credit institutions, insurance undertaking and investment firms in a financial

DUnited Nations Commission on International Trade Law, "Treatment of corporate group in insolvency
note by the secretariat, a/cn.9/wg.viwp.74," Vienna, 2006. (Online), pp. 13-14.



13

736 The Companies Act 1985

2. (Control)
(Substance
over the form)
2.1,
2.2,
2.3,
2.4,
1989 736 The Companies Act 1985
1

1) For the purposes of this Act a company is deemed to be a subsidiary of another if (but only if>
(a) that other either-
(i) isa member of it and controls the composition of its board of directors, or
(ii) holds more than half in nominal value of its equity share capital, or
(b) the first-mentioned company is a subsidiary of any company which is that other's subsidiary.
(1) A company is a “subsidiary” of another company , its “holding company”, if that other company hold
a majority of the voting rights in ,it ,or is a member of it and has the right to appoint or remove a majority of its
board of directors ,or is a member of it and controls alone , pursuant to an agreement with other shareholders or
members, a majority of the voting rights in it or if is a subsidiary of a company which is itself a subsidiary of that
other company



14

2.2

20 2

(2) A company is awholly owned subsidiary of another of company if it has no members except that other
and that other * wholly owned subsidiaries or persons acting on behalf of that other or its wholly owned
subsidiaries.

1 Phillip 1. Blumberg, "The American law of corporate groups,” in Corporate control and accountability,
eds. Joseph McCahery, Sol Picciotto, and Colin Scott (New York: Oxford University Press, 1993), p. 323.

D Ding, J. (2000). The Governance of Corporate Groups: Cambridge University Press, p. 1
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221 ; B
19 20
(Concentration)
(Primary  concentration) (Internal

expansion or concentration in the unity)

* *
!

(Gigantic single-corporate enterprise or large-scale business unit)

(Secondary concentration)
(External expansion or concentration in
diversity)

(Horizontal)
(Vertical)
(Conglomerate)

José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US, German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and

Taxation Publishers, 1994), p., pp.22-28.

Salt Union .. 1888 us Steel
Corporation .. 1901 American Tobacco Company .. 1904
** Standard Oil Trust .. 1882 Sugar Trust Whisky Trust .. 1887

National Lead Trust .. 1887 American Cotton Oil Trust .. 1889
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(Corporation) (Enterprise)

(Individual Corporation)
. .1920 1930

222

(External
expansion) (Intercorporate stock

Janet Dine, The governance of corporate groups (New York: Cambridge University Press, 2000), p. 5.
5 Phillip 1. Blumberg, The law of corporate groups: Procedural problems in the law of parent and
subsidiary corporations (Boston: Little, brown and company, 1983), p. 3.
B United Nations Commission on International Trade Law, "Treatment of corporate group in insolvency
note by the secretariat, a/cn.9/wg.viwp.74," Vienna, 2006. (Online), p. 6.
' (Gross Domestic Product: GDP)

(Gross National Product: GNP)

(National Income: NI)
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ownership) (Intercorporate control)

Common law Civil law

(Single and autonomous of Corporation)

2221 Common law

"* (Statutes)
(Corporate charter)**

(Principle of limited liability) (Formation of capital market)

Chandler, A. D. (1977). The Visible Hand: The Managerial
Revolution in American Business'. Belknap Press.
(N.Y. Act of Feb. 17, 1848, chapter 40 §88) (111 Laws of
1849 §8, at 89)
19

.. 1861-1865



18

{ultra vires) 7

(Single and autonomous corporation)

E.g., Louis K. Liggett Co. v. Lee'9  Franklin Co. v. Lewiston Inst. For
Sav.2) De La Vergne Refrigerating Mach. Co. v. German Sav. Inst.2

Adolf A. Berle, "The theory of enterprise entity," Columbia Law Review 47, 3 (1947): 348.

B José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994), pp. 32-33.

9288 . . 517 (1933)

D68 Me. 43 (1877)

2175 . .40(1899)
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2
4

L (Manufacturing

corporation”
2,
3, gaslight

10

4, (Railroad)

2 Central RR. v. Collins, 40 Ga. 582 (1869)
William R. Compton, "Early history of stock ownership by corporations." George

Washington Law Review 9 (1940): 125.
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Sugar trust
Oil trust
Sherman antitrust act

.. 1888,
1889 1893 *

"Act of Apr. 4, 1888, ch. 269 §1 (1888 N.J. Laws 385-386), Act of Apr. 17, 1888, ch. 295 §1 (1888 N.J.
Laws 445-446), Act of May 9, 1889, ch. 265 §4 (1889 N.J. Laws412,414), Act of Mar. 14, 1893,ch. 1719 §2 (1893
N.J. Laws 301)

“Any corporation may purchase, hold, sell, assign, transfer, mortgage, pledge, or otherwise dispose of
the shares of the stock capital of, or and bonds, securities, of evidence of indebtedness created by any other



21

Standard ol
United States Steel .. 1900 95

Lincoln Steffens
“New Jersey: A traitor state. How she sold out the United

states”
(Public policy) E.g., McCutcheon v. Merz Capsule Co.,
(Sherman act) Northern Sec. Co. v. United States
New York .. 1890 Connecticut ~ Pennsylvania .. 1895
Delaware .. 1889 ‘

corporation or corporations of this of any other state, and while owner of such stock may exercise all the rights,
powers and privileges of ownership, including the right to vote thereon”
3 Phillip 1 Blumberg, The multinational challenge to corporation law: The search for a new corporate
personality (New York: Oxford University Press US, 1993), p. 56. Fred Freedland, "History of
holding company legislation in New York state: Some doubts as to the new jersey first tradition," Fordham Law
Review 24 (1955): 369.
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Taft .. 1910
.. 1910
Pl
22.2.2 Civil lawd
Civil law
Common law
(Basic foundation)
(Grant system)
(Quasi-
public institution)
(The formation of states within the state)
(Limited liability)
50 70
24 Phillip I. Blumberg, The multinational challenge to corporation law: The search for a new corporate

personality (New York: Oxford University Press US, 1993), pp. 57-58.

‘5 José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994), pp. 34-37.



(Legal person) (Equal standing)
(Natural person)
(An artificial being created by the law)

223 b

(Legal mechanism)
(Intercorporate control)
(Ownership)*”
(Mechanism of Intercorporate control) 4

% José Engrécia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994), pp. 116-122, 144-152.

(Ownership)
(Control)
21



24

L (Mechanism of financial nature)

2, (Mechanism of contractual nature)

(Supply agreement)
(Technology transfer agreement)
(Franchising agreement)
3. (Mechanism of personal nature)

(Interlocking directorates)
4, (Mechanism of organizational nature)

(Proxy)
(Golden share)

(Concept of corporate control) (Take over)
(Multinational enterprises: MNEs
Multinational corporations: MNCs)
(Diversity)
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2.3
231
L
a
2. (Legal Liability Risk)
B
(Environmental Law) (Product Liability Law)

(Consumer Protection Law)
(Bankruptcy risk)

Companies & Securities Advisory Committee, "Corporate groups final report,” Australia, 2000.

(Online), p. 3.
B Stephen J. Taylor, "Practical difficulties in handling group insolvencies,” in The challenges of
insolvency law reform in the 21st century: Facilitating investment and recovery to enhance economic growth, eds.

Henry Peter, Nicolas Jeandin, and Jason J. Kilbom (Zurich: Schulthess, 2006), p. 248.
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232

(Due diligence)

(Project finance)

233

Companies & Securities Advisory Committee, "Corporate groups final report," Australia, 2000.
(Online), p. 3.



2

n *xn

(Tax Planning)

234

(Regulatory requirements)

(Host  country)

(National law requirements)d

Stephen J. Taylor, "Practical difficulties in handling group insolvencies," in The challenges of
insolvency law reform in the 21st century: Facilitating investment and recovery to enhance economic growth, eds.

Henry Peter, Nicolas Jeandin, and Jason J. Kilbom (Zurich: Schulthess, 2006), p. 248.

65 (10) ,
U
,2543)
g 65 (14) , 1312529
. 1312529
65 (4)

3l Stephen J. Taylor, "Practical difficulties in handling group insolvencies," in The challenges of
insolvency law reform in the 21st century: Facilitating investment and recovery to enhance economic growth, eds.
Henry Peter, Nicolas Jeandin, and Jason J. Kilbom (Zurich: Schulthess, 2006), p. 248.



28

235
(Diversification)
(Conflict of
Interest)
(Costs)
(Protection Costs)
2
(Internal factor markets)
(External markets) (Transaction costs)’
2.36

(Single Corporation)
(Economies of Scope Synergy)

3 Jennifer E. Bethel and Julia Porter Liebeskind, "Diversification and the legal organization of the firm "
Organization Science 9, 1(1998): 50-51.

Campbell R. Harvey's Hypertextual Finance Glossary



(Internal factor markets)
(External markets)
(Transaction costs)
(High agency costs)**

(Intragroup  guarantee)

( House
of deceased operation)
(Affirmative and defensive asset partitioning) (Intrafirm
benefits) (Valuation cost)

(Monitoring cost)
(Social benefits)

(Social and intrafirm costs)

(Externalities)

(Formality cost)

Campbell R. Harvey's Hypertextual Finance Glossary
3 Stijn Claessens, Simeon Djankov, and Larry H. p. Lang, East asian corporations: Heroes or villains
(World Bank Publications, 2000), p. 21.



(Monitoring  cost)
(Misrepresentation)

(Sophisticated voluntary creditor) (Unsophisticated voluntary creditor)
(Involuntary creditor)

(Excess value)
1,200 .. 1991 199

24

241

Andrew Brasher, "Substantive consolidation: A critical examination," Program on Corporate
Governance, Harvard Law School's research programs and centers, 2006. (Online), pp. 14-20.
3 Stijn Claessens, Simeon Djankov, and Larry H. p. Lang, East asian corporations: Heroes or villains
(World Bank Publications, 2000), pp.22-23.



3

6
2
(Diversity of legal entities) (Unity of economic
entity)’
(Principle of corporate autonomy)
(Principle of corporate control) "
(Economic and functional unity)
2
(Centralized group)
(Decentralized group) 8

% José Engrécia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994), pp. 159-162.

Einheit Vielheit



2411

(Contractual group)
(Factual group)

2412

(Entrepreneurial self interest)

32



33

(Minimum level of control)

2413
(Group-like corporation)
24.14
3
1 (Type of
decision making area)
(Strategic ~ decision)
(Operational

José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and

Taxation Publishers, 1994), pp. 191-205.



decision)

(Characteristic of the group)

(Characteristic of the
parent-subsidiary linkage)



(Greenfield investment)

(Characteristic of the subsidiary)

(Too great to be left alone)

bbb”0r



36

(Centralized group) (Decentralized group)
2
(Principle of corporate autonomy) (Principle of corporate
control)
2 (Combination or
mixture of autonomy and control or centralization and decentralization) )
1 1
(From
group to group) 2
(From subsidiary to subsidiary) (From area to area)

(From decision to decision)
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242

(Enterprise principle)*

(Economic  unity)

a (Companies
and Securities Advisory Committee)
5 (Working  Group V)
(United  Nations  Commission on
International Trade Law “ NCITRAL")
1 |

Ibid., pp.206-208.
* 2.6.3
P frit Mevorach, "Appropriate treatment of corporate groups in insolvency: A universal view," European
Business Organization Law Review 8. 2 (2007): 186-189.
4 United Nations Commission on International Trade Law, “Treatment of corporate group in insolvency
note by the secretariat, a/cn.9/wg.v/wp.74," Vienna, 2006. (Online), p. 8.
4 Phillip I. Blumberg, The multinational challenge to corporation law: The search for a new corporate

personality (New York: Oxford University Press US, 1993), pp. 92-95.



2421 (Control)

(Control)

, (Excessively intrusive intervention)
(Day-to-day decision making)

2422 (Economic integration)

(Economic  integration)

(Commingle of assets)

2423 (Financial interdependence)

(Financial - interdependence)

38



39

(Intragroup guarantee)
(Consolidated financial statement)

2424 (Administrative interdependence)
(Administrative interdependence)
(Economy of scale)

(Overhead cost)

2425 (Overlapping employment structure)

(Overlapping  employment  structure)

2420 (Common group persona)

(Common group persona)



I} (Investment company)

2, (Conglomerate)

& Phillip L Blumberg, The law of corporate groups: Procedural problems in the law of parent and

subsidiary corporations (Boston: Little, brown and company, 1983), pp. 432-438,



enterprise)

41

(Strongly integrated group)
(Single  business

(Weakly integrated group)



(Case by case basis)

243

2431

1 (Vertical group)

(Upstream-downstream)
2

2, (Horizontal  group)

42



43

3, (Conglomerate)

(Unrelated businesses)8

2432 4

Gunther Teubner

H-form

u-form

M-form

(Semi-autonomous  divisional
unit)

Wikipedia, "Conglomerate (company),” n.d. (Online)

Tom Hadden, "Regulating corporate groups: An international perspective,” in Corporate control and
accountability, eds. Joseph McCahery, Sol Picciotto, and Colin Scott (New York: Oxford University Press, 1993),
p. 356-358.



(Degree of autonomy of parts of the groups)

3 (Total

autonomy) (Limited autonomous
or control) (Total Control)

2433
(Managerial organization)
I} 2
Zaibatsu
b
. 1947
2
Keiretsu

Wikipedia, "Zaibatsu," n.d. (Online)



Zaibatsu

1947 ’ '

(Hostile  takeover)

q Industrial
Keiretsu

50
1947

2. Chaebol

Keiretsu 3

0 Tom Hadden, "Regulating corporate groups: An international perspective,” in Corporate control and
accountability, eds. Joseph McCahery, Sol Picciotto, and Colin Scott (New York: Oxford University Press, 1993),
p. 352.

Ibid., p. 353.
4 Wikipedia, "Keiretsu," n.d. (Online)
8 Tom Hadden, "Regulating corporate groups: An international perspective,” in Corporate control and
accountability, eds. Joseph McCahery, Sol Picciotto, and Colin Scott (New York: Oxford University Press, 1993),
p. 353.



Chaebol
Keiretsu

Wikipedia, "Chaebol," n.d. (Online)

Chagbol

Keiretsu
Chaehol
Keiretsu
Chaghol
(Conglomerate)
9

46

% Tom Hadden, "Regulating corporate groups: An international perspective,”" in Corporate control and

accountability, eds. Joseph McCahery, Sol Picciotto, and Colin Scott (New York: Oxford University Press, 1993),

p. 346.

L 1bid., p. 347.



4

2.5

(Diversified Firms)
.. 1982 1,000
48 .. 1981 50
830 %

2 Ibid., pp. 355-356.
United Nations Commission on International Trade Law, “Treatment of corporate group in insolvency
note by the secretariat, a/cn.9/wg.viwp.74," Vienna, 2006. (Online), p. 7.
5 Jennifer E. Bethel and Julia Porter Liebeskind, "Diversification and the legal organization of the firm,"

Organization Science 9, 1(1998): 50.



43

1 The structure of the Polycorporate Enterprise: number and main legal types of

Intercorporate equity-based links (EU, USA and Japan)

Home Country Subsidiaries Associated Trade Invest. ~ Dormant  Total
France 5,360 1921 3,318 100 16,699
Germany 9,426 6,781 2,101 199 18,507
Italy 1,849 1,585 384 8 3,826
United Kingdom 41,006 12,201 7,488 9,440 70,135
United States 18,446 6,049 710 467 25,732
Japan 803 428 43 - 1,274
Others 24,865 15,435 5,836 2148 48,284

Jose Engracia Antunes, Liability of corporate groups: autonomy and control in parent-subsidiary relationships in US.
German and EU law: and international and comparative perspective (Boston: Kluwer law and taxation publishers, 1994), p.41.

25
24

(Turnover) 40
G
(Wholly owned subsidiaries)® Phillip

José Engrécia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US, German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994), pp.46-47.

BPhillip 1. Blumberg, "The American law of corporate groups,” in Corporate control and accountability.
eds. Joseph McCahery, Sol Picciotto, and Colin Scott (New York: Oxford University Press, 1993), p. 339.



Blumberg
92
6
1 89
ASX)
2
390
4,
)
7,000

Y

.. 1981 1984

40 9

500

(Australia Stock Exchange:

(Market Capitalization)

10
50 99 9
50 1
28 B

. 1991-1996 15

Phillip 1 Blumberg, The law of corporate groups: Procedural problems in the law of parent and
subsidiary corporations (Boston: Little, brown and company, 1983), p. 28.
Blan Ramsay and Geof Stapledon, "Corporate groups in australia,” Australian Business Law Review 29,

1¢2001): 1-2.



60
83
14
P
(Multi-segment firms) (Single-segment
firms) 9 9,559
. .1991 1996

Stijn Claessens et al., "The rationale for groups: Evidence from east asia," World Bank, 1999. (Unpublished
Manuscript), p. 1



2 Business group affiliation; comparison between Multi-segment and Single-segment firms
in East Asia between 1991 and 1996

Al firms Multi-segment firms Single-segment firms
Number  Percentage of
. . . Percentage of Percentage of
Country ~ offirm-firms affiliated ~ Number of N Number of N
: firms affiliated firms affiliated
years  with corporate  firm-years firm-years ,
with corporate with corporate
groups
groups groups
Hong Kong 920 44.46 630 49.68 290 33.10
Indonesia 329 69.00 129 68.22 200 69.50
Japan 5848 88.57 3431 89.39 2417 8142
Korea
559 54.74 2684 61.62 215 47.64
(South)
Malaysia 529 4405 365 43.84 164 44,51
Philippines 203 76.85 61 83.61 142 713.94
Singapore 557 19.75 375 22.67 182 13.74
Taiwan 217 11.98 104 16.35 113 1.96
Thailand 397 46.85 123 52.03 214 44.53

: “Corporate Diversification in East Asia: The Role of Ultimate Ownership and Group Affiliation,”
World Bank, Working Paper. Page 24

http:/lwww.scib.co.th/th/business/default.asp?KeyRef=databank__new


http://www.sci

L Mobil Oil
Mobil Qil Corporation 216 Mobil
Qil Corporation 5 197 )
2, (Central Group of Companies)

230

hltp:/Avv\vw.Ihbank.co.th/load about.php
@ Phillip 1. Blumberg, The law of corporate groups: Procedural problems in the law of parent and
subsidiary corporations (Boston: Little, brown and company, 1983), p. 29.
& Daniel Nielsen and Andrew Henderson, Thai business groups 2003: A unique guide to who owns what.
5hed. (Bangkok: The Brooker Group, 2003), p. 124.
@ Stijn Claessens, Corporate diversification in east asia: The role of ultimate ownership and group
affiliation (World Bank, Financial Operations Vice Presidency, Financial Economics Unit, 1999), p. 1



6,
%
Phillip Blumberg Tom Hadden Druey  Ruedin
Pavone La Rosa Marcus Lutter
26
261
I} (Fiction Theory)

" Larry Fauver, Joel F. Houston, and Andy Naranjo, "Capital market development, international
integration, legal systems, and the value of corporate diversification: A cross-country analysis." Journal of Financial
and Quantitative Analysis 38 (2003): 135-159. Stijn Claessens et al., "The rationale for groups: Evidence
from east asia," World Bank, 1999. (Unpublished Manuscript), p. 3.

M United Nations Conference on Trade Development, World investment report 2002 : Overview (New
York ; Geneva: United Nations, 2002), pp. 87-90.



(Legal Person or Entity)

b
2, (Concession Theory)
3. (Realistic Theory or Organic Theory)
o7
4, (Contractual Theory or Nexus of Contract)
(units) Aggregate Theory

Judge  Frank
Easterbrook and Professor Daniel Fischel

Nicholas HD Foster, "Company law theory in comparative perspective: England and france," The
American Journal of Comparative Law 48, 4 (2000): 573-621.
8 Ibid.
67 Wolfgang Gaston Friedmann, Legal theory. 5hed. (New York: Columbia University Press, 1967),
pp.556-557.



55

8
B (Enterprises Theory)
®
6. (Aggregate Theory)
0
1. (Collectivist Theory) Jhering

6S Michael J. Phillips, "Reappraising the real entity theory of the corporation,” Florida State University

Law Review 21 (1993): 1061-1123. " N
,2548), 2.
6 , (
L 2545), 240,
™ oo o
, 2548), 28
1 , . 1 (

L 2542), 257,
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[

8. (Purpose Theory) Enneccerus Nipperdey

[
16 3 [/
(State action)
(Artificial person)
/
(Private action)
(Aggregation) (Association)

"

B . 258,

74 Martin Wolff, "On the nature of legal persons,” Law Quarterly Review 54 (1938): 494-521. Cited in
Phillip 1. Blumberg, The multinational challenge to corporation law: The search for a new corporate personality
(New York: Oxford University Press , 1993), pp. 25-28.
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(Social creation)
(Social
group) (Real existence)

Enterprise principle

Gunther Teubner, "“Enterprise corporatism: New industrial policy and the” Essence" Of the legal

person." The American Journal of Comparative Law 36. 1(1988): 130,138.
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Enterprise  principle

(Enterprise) (Economic organization)
(Economic reality)®
26.2 (Separate entity approach or
Entity principle)
2 m (Separate

entity approach or Entity principle)
(Single enterprise approach or Enterprise principle)

(Separate entity approach or Entity
principle)

(A Dright line of distinction) B

(Controlled)
(Wholly or partly owned)

Phillip L Blumberg, The multinational challenge to corporation law: The search for a new corporate
personality (New York: Oxford University Press US, 1993), pp. 28-30.
7 United Nations Commission on International Trade Law, “Treatment of corporate group in insolvency
note by the secretariat, a/cn.9/wg.v/iwp.74," Vienna, 2006. (Online), pp. 14-15.
K Phillip I. Blumberg, The law of corporate groups: Procedural problems in the law of parent and

subsidiary corporations (Boston: Little, brown and company, 1983), p.l.
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(Piercing or Lifting of the corporate veil)

(Presupposed  model) 1
(Single and  autonomous
corporation)’
(Fiduciary duty)

(Milestone)
(Intercorporate control)

2.2.2
19 José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in ~, German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994), p., p. 13.

Civil law Common law



13 15

(Classic economic school) ~ Adam Smith, David Ricardo ~ J. Stuart

Mill
1 1 1
1 1 |
(Individualism) (Implement)
(Separate legal personality) (Capacity to
act)

(Principle of maintenance of equity capital)

Dutch East India Companies

(Tragedy of common property)



bl

(Corpus

mysticum)
(Existence of

organization)

(Separation of powers or checks and

balances)
2
(Majority

principle and principle of shareholders’ equal treatment)
(Principle of managerial fiduciary duties)

2521

(Limited liability of shareholders)

m Phillip 1. Blumberg, The multinational challenge to corporation law: The search for a new corporate
personality (New York: Oxford University Press US, 1993), p. 121



.. 1856-1862

and liability)
(No liability without power)

(Limited power entails limited liability)

(Unlimited power entails unlimited liability)

(ubi commoda ibiincommoda)

.. 103

Entity principle

(Liability regime)

62

19*

(Nexus between power



manager)

i

(Pro rata liability)

, 2548),

43-44.

63

, (Unlimited liability)
(Double liability)
(Economic efficiency)

(Non-managing owner)
(Non-owning

(Monitoring costs)
(Agency cost)



avoidcr)

(Enforcement cost)

(Capital raising device)

(Voluntary creditor)

64

(Cheapest  risk

(Superior information)

(Involuntary  creditor)

(Incentive)



65

(Direct Financing)
(Indirect Financing)

(Risk taking device)®

(Perpetual existence)

(Unlimited liability)

19

José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and

Taxation Publishers, 1994), pp. 129-130.

(Pro
rata liability)



66

1830 (Massachusetts) (Rhode Island) New England

2522

Piercing or Lifting of the corporate veil
Disregarding the corporate entity

Phillip 1. Blumberg, The multinational challenge to corporation law: The search for a new corporate

personality (New York: Oxford University Press US, 1993), pp. 10-14.



67

(Thin
capitalization)

85 (Safety valve)

Trading with the enemy act 1915, Company act 1948

,2548), 46

" , 2529), 10-12.



68

The model business
corporation act 1979

(Separate  existence),
(Wrongful conduct) (Loss)
instrumentality, alter ego, shell,
dummy, fiction

2460
' ‘2438
.. 2505 &
1560/2527, 23712529, 3969/2529
Templeman Re Southard & Co. 1979

Al 12529), T4,



69

710412546 & .. 2551

(Exceptional case) (Case
of fraud or illegality)

25.2.3
The dependent legal person Kronstein
Parent and subsidiary corporations Federick Powell
Entity principle or law
¥ ;" piercing the corporate veil 31

( 2547): 35.
.. 2551 44



10

(Paradox)
(Single and autonomous corporation)
(Economic reality)
(Corporation) (Enterprise)
(Ultimate investor) (The bright line
of distinction) '
8 (Unified
management)’
' 8

™Jonathan M. Landers, "A unified approach to parent, subsidiary, and affiliate questions in bankruptcy,"
The University of Chicago Law Review 42. 4 (1975): 591.
(Uniform marketing policy),
(Uniform financial policy) (Uniform management policy)
(Indirect control)
(Direct control)
9 Phillip 1. Blumberg, The law of corporate groups: Procedural problems in the law of parent and

subsidiary corporations (Boston: Little, brown and company, 1983), p. 5.



Ji!

(Principle of maintenance of equity capital)

(Corpus

mysticum )

Tom Hadden Inside corporate groups

.. 1920-1930

0 Tom Hadden, "Inside corporate groups,” International Journal of the Sociology of Law 12(1984): 271 -
286. Cited in José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and

Taxation Publishers, 1994), p. 37.



12

180 18%
.. 1888

(Nexus between
power and liability)

(Automatic extension of
the limited liability regime)
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(Floating and flexible liability regime) q

(Historical accident)2

(Limited liability within- limited
liability) 9
(Enterprise Liability)
(One legal entity)

(Horizontal) (Vertical)t

(Closely held corporation)

José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994). p. 132.

@ John Kluver. "Entity vs. Enterprise liability: Issues for australia,” Connecticut Law Review 37, 3
(2005): 783.

B Phillip I. Bluniberg, The law of corporate groups: Procedural problems in the law of parent and
subsidiary corporations (Boston: Little, brown and company, 1983), p. 5.

4William J. Rands, "Domination of a subsidiary by a parent." Indiana Law Review 32 (1999): 421-456.
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(Monitoring and agency costs)
(Unified group management)

(Optimal risk  shifting)

(Superior information)

José Engrécia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994), p. 134.



(

(Enforcement cost)

Re Union carbide corp.)

6]

(Externality)

(Capital raising device)

(Ligidity)

Walkovszky . Carlton Bhopal



16

(Risk taking device)

(Moral hazard)
(Externalize)
Bhopal
Sandoz Amoco Cadz
Exxon valdez %
J

(Modern Chicago school)

José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary

relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994), p. 137.

% Frank H. Easterbrook and Daniel R. Fischel, "Limited liability and the corporation,” The University of
Chicago Law Review 52, 1(1985): 111.

17 Ibid,, p. 102.



1

% 1
9
()
i Walkovszky v. Carlton
iV
28 40 1

% Paul Halpem, Michael Trebilcock, and Stuart Turnbull, "An economic analysis of limited liability in
corporation law," The University of Toronto Law Journal 30, 2 (1980): 148.

9Richard A. Posner, "The rights of creditors of affiliated corporations,” The University of Chicago Law
Review 43. 3 (1976): 501-502.

Phillip 1 Blumberg, The multinational challenge to corporation law: The search for a new corporate
personality (New York: Oxford University Press US, 1993), p. 89.

10 José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994), p. 240.

12 William J. Rands, "Domination of a subsidiary by a parent." Indiana Law Review 32 (1999): 421-456.

W5Robert . Hamilton, The law of corporations in a nutshell. 4lhed. (Minn.: West Group, 1994), p. 110.
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1 (Separate existence)

2 (Wrongful conduct)

3 (Loss) ,

Instrumentality, alias, alter ego, adjunct, agent, condit, dummy,

Cepartment, pawn, puppet, shell '
: McKinney v. Gannett Co.15

Kurt A. Strasser, "Piercing the veil in corporate groups,” Connecticut Law Review 37 (2005): 640-641

2 Instrumentality (Three factor
rule) Frederick Powell Lowendal v. Baltimore & Ohio
railroad, Allied programs corp. v. Puritan ins. Co. Alter ego (Two prong test)

Automotriz v. Resnick, FMC Fin. Corp. v. Murphree

Tomasso Inc. v. Armour Constr. & Paving Inc.
(Slightly different roads to the same destination)
35
1 .
817 F.2d 659 (10 h Cir. 1987)



Chatterley v. Omnico'®

50

(Uncertainty and
Unprincipledness)
(Case hy case)
(Metaphoric - standard)
(Conclusory term)

Justice
Cardozo Berkey v. Third Ave. Ry. Co.1¥
(Enveloped in the mists of metaphor)1B
(Checklist)
(Separate existence)

(Unpredictability)

Ballantine

Easterbrock Fischel

485 p.2d 667 (Utah 1971)
107 Berkey v. Third Ave. Ry. Co., 155 N.E. 58, 61 (N.Y. 1926)
18 René Reich-Graefe, "Changing paradigms: The liability of corporate groups in germany," Paper
presented at The Changing Face of Parent and Subsidiary Corporations: Entity vs. Enterprise Liability, University of
Connecticut School of Law, 21 October 2004. pp. 785-818.
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(Rare) (Severe)

(Unprincipled)i10

(Formality requirement)

(Inconsistency with
legal policy of corporation law)

"l

(Individual control)

Kurt A. Strasser, "Piercing the veil in corporate groups,” Connecticut Law Review 37 (2005): 641.
10 José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994), pp. 241-242.
Ibid., pp. 262-264.



principle and policy)

(Conceptual problem)

12 Kurt A. Strasser,

(Institutional control)

(Legal

Strasser

(Asking the wrong question)
(Generalized)

"2

"Piercing the veil in corporate groups,” Connecticut Law Review 37 (2005): 637.



82

26.3 (Single enterprise approach or
Enterprise principle)
(Separate entity approach or Entity principle)
Entity principle
(Ultimate shareholder)

(A part or fragment of the larger business of its parent

corporation) Entity  principle
' Entity

principle
(Safety valve)

(Anachronistic and dysfunctional)

Phillip 1 Blumberg, The law of corporate groups: Procedural problems in the law of parent and

subsidiary corporations (Boston: Little, brown and company, 1983), p. 8.
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35 1,000

ll4
2 "9

2631 (Unity theory)

Entity principle
Isay .. 1910 Berle
The theory of enterprise entity .. 1947
(Substantial unity)

(Legal subject)

Companies & Securities Advisory Committee, "Corporate groups final report,” Australia, 2000.

(Online), p. 22.
115 José Engracia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and

Taxation Publishers, 1994), pp. 212-218.
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(Redundant approach)

(petitio principii or logical fallacy)

2632 (Moderate unity theory)

Professor Marcus

Lutter Lutter school
(Legal object)

Entity principle

(Corporate groups) Professor Phillip 1. Blumberg

Blumberg on Corporate Groups (2005), The Law of Corporate Groups:
Enterprise Liability in Commercial Relationships Including Franchising, Licensing, Health Care Enterprises,
Successor Liability, Lender Liability, and Inherent Agency (1999), The Law of Corporate Groups: Problems of
Parent and Subsidiary Corporations Under State Statutory Law (1995), The Multinational Corporations and the
Challenge to Corporation Law: The Search for a New Corporate Personality (1993), The Law of Corporate Groups:
Problems of Parent and Subsidiary Corporations Under Statutory Law Specifically Applying Enterprise Principles
(1992), The Law of Corporate Groups: Problems of Parent and Subsidiary Corporations Under Statutory Law of

General Application (1989), The Law of Corporate Groups: Tort, Contract, and Other Common Law Problems in
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(Railroad)

(Strongly centralized)
(Single  system)

the Substantive Law of Parent and Subsidiary Corporations (1987), The Law of Corporate Groups: Problems in the
Bankruptcy or Reorganization of Parent and Subsidiary Corporations, Including the Law of Corporate Guaranties
(1985, 1990, 1996), The Law of Corporate Groups: Procedural Problems in the Law of Parent and Subsidiary
Corporations (1983)
http:/lwvvw.law.uconn.edu/faculty/pblumber/pubs.html
116 Phillip L Blumberg, The multinational challenge to corporation law: The search for a new corporate

personality (New York: Oxford University Press US, 1993), pp. 66-75, 84-96.


http://wvvw.law.uconn.edu/faculty/pblumbcr/pubs.html

86

20 m

(Intragroup liability)
. 1854 York & Maryland Line
Railroad v. inans"8

40
Lehigh Mining and Manufacturing Co. v. Kelly"9

(Dissenting opinion)

L Union Pacific Ry. v. Chicago, Rock Island & Pacific Ry.¥0
Union Pacific subsidiary ~ Rock Island line
999 Union  Pacific subsidiary
(Consideration)

17 Ibid, p. 68.

"*York & M.L.R.R. v. Winans, 58 . . 30 (1854)

19 Lehigh Mining* Mfg. Co. v. Kelly, 160 . . 327 (1895)

1 °Union Pac. Ry. v. Chicago, R.l. & Pac. Ry., 163 . . 564 (1896)
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Union Pacific ~ Union Pacific subsidiary
Union
Pacific
(Unity of interest)
(Unity of control) Union Pacific

2, Lehigh Valley Railroad Co. v. DuPont 11 Lehigh Valley Railroad Co. v.
Delachesal2

3, Davis v. Alexander 13
Lehigh Valley Railroad Co. v.
DuPont  Lehigh Valley Railroad Co. v. Delachesa

Davis V. Alexander

Entity law

Berkey V Third

2 Lehigh Valley R. Co. v. DuPont, 128 F. 840 (2rdCir. 1904)
12 Lehigh Valley R. Co. v. Delachesa, 145 F. 6170 (2 Cir. 1906)
[2: Davis v. Alexander, 269 . . 114 (1925)
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Avenue Ra||Way

"y
)

(Liberalized piercing the veil
jurisprudence)

(Tort law)
(Bankruptcy law)
(Statutes of general application)
Enterprise
law

(Control)

(Highly intertwined  operational and economic
relationship) (Economic
contour and- dlecision-making)

Mull v Colt Mangan .. Terminal Transp. Sys. Inc.

* Castleberry v. Banscum
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(Nature of inter-relationship) (Economic pattern)
/]

L (Control)

(Excessive
intrusive intervention)

(Day-to-day decision-making)

2. (Closed  economic
intertwining or economic integration)

(Fragment)

3. (Common public persona)

Phillip 1. Blumberg, “Transformation of modem corporation law: The law of corporate groups,”
Connecticut Law Review 37 (2004): 607.

*



90

4, (Financial interdependence)

D, (Administrative interdependence)

(Overhead cost)

6. (Group identification  of
employees)

Enterprise  law

Entity law (Better implement the underlying purposes and
objectives of the law in the area in question)



91

(Formality)

% Blumberg

(Transcendental)
Entity principle

Enterprise principle

15 Jonathan M. Landers, "A unified approach to parent, subsidiary, and affiliate questions in bankruptcy,"

The University of Chicago Law Review 42, 4 (1975): 589-652.
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(Incremental and  supplemental)
(Selective)1d

(Substantive liability)

(Jurisprudence of enterprise
law) B

(Recognition of the economic
entity as legal unit)

Phillip 1. Blumberg, The multinational challenge to corporation law: The search for a new corporate
personality (New York: Oxford University Press US, 1993), p. 253.
127 Phillip 1. Blumberg, "Transformation of modem corporation law: The law of corporate groups,”
Connecticut Law Review 37 (2004): 607-608.
I Phillip I. Blumberg, The multinational challenge to corporation law: The search for a new corporate

personality (New York: Oxford University Press US, 1993), pp. 236-246.



(Lack of legal right)

(Selective application)

) (Derivative liability)

* Enterprise law

Enterprise law

Enterprise law

) (Agency law)

(Vicarious liability)

93



Enterprise law

(Metaphorical variation)

Enterprise law

(Blumberg, 1983)(P. Blumberg, I, 1983KP. Blumberg, I, 1983)

) (Relational law)

Roscoe  Pound
Common  law

(Consensual element)
(Relational element)

(Relationship rather than the contract)*
Relational interest
(Relational law) Enterprise law

Roscoe Pound, The spirit of the common law (Transaction Publishers, 1999).

94



9

Enterprise
law ,
3)
) L
(Unitary
taxation) .. 1980 1983 Mabil Oil Corp. v. Commissioner of

Taxes, Exxon Corp v. Wisconsin Department of Revenue, ASARCO Inc. v. Idaho State Tax
Commissioner, F.w. Woolworth Co. v. Taxation & Revenue Department  Container Corp. of
Am. v. Franchise Tax Bd.

(Substantial mutual
interdependence)

(Test of
economic integration) (Test
of technical legal form)

(Mere existence of control)

]

Phillip I. Blumberg, The multinational challenge to corporation law: The search for a new corporate

personality (New York: Oxford University Press US, 1993), pp. 96-107.



9

(Horizontally integrated group)8

L Taylor v. Standard Gas & Electric Co.38

(Equitable subordination Deep rock doctrine)
3
2, Anderson v. Abbott'2 (Double
assessment shareholder liability) ~ Holding company National Banking
Act
(Sham)

Phillip I. Blumberg, "The American law of corporate groups,” in Corporate control and accountability,
eds. Joseph McCahery, Sol Picciotto, and Colin Scott (New York: Oxford University Press, 1993), p. 317.
1306 . .307 (1939)
2321 . .349(1944)
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(Realities not forms)

3 Copperweld Corp v. Independence Tube Co.13

(Anticompetitive practice)

(Single
enterprise)
(Intragroup conspiracy)

Resjudicata  Discovery B

.. 1933 (New deal
reform legislation) 2

(Liberalized piercing the

18467 . . 752 (1984)
134 Phillip L Blumberg, "Transformation of modern corporation law: The law of corporate groups,”

Connecticut Law Review 37 (2004): 605.



9

veil)

Bank Holding Company Act,
Saving and Loan Holding Company Act Public Utility Holding Company Act

(Universal definition)

(Ownership) (Control, Controlling influence. Dominant
influence or Decisive influence) (Integrated enterprise or Integration)



9

Salomon v. Salomon & Co.

(Separate entity approach or  Entity
principle) Professor Gower D.HN. Ltd
v. Tower Hamlets Lord Denning

International Tine Council
Maclaine Watson & Co. v. Department of Trade and Industry House of Lords
Salomon v. Salomon &

Co. .. 1896
The
Companies Act of 1985 (Group account)
participating interest dominant
influence
The Employment Protection (Consolidation Act)
The Companies Act
Salomon v.

Salomon & Co.

Phillip L Blumberg, The multinational challenge to corporation law: The search for a new corporate

personality (New York: Oxford University Press US, 1993), pp. 154-159.
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(Substantive consolidation) Bank of Credit and Commerce International,
Multinational gas  Quadnet 16

17
(Companies & Securities Advisory Committee)

18 The  Corporations ~ Amendment
(Insolvency) Bill 2007 (Substantive
consolidation Pooling order) 12

Ib Interview with Neil Cooper, Partner, Corporate Advisory & Restructuring group, Kroll (London
Office), 10 August 2008.

137 John Kluver, "Entity vs. Enterprise liability: Issues for australia,” Connecticut Law Review 37, 3
(2005): 765-784.

I35 Companies & Securities Advisory Committee, "Corporate groups final report,” Australia, 2000.
(Online), pp. i-iv.

13 Jason Harris, "Pooling: An overview of reforms,” Australian Insolvency Journal 19 (2007): 16-21
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Companies Act 1993 No 105 (as at 1 October 2007)

(Substantive consolidation)* (Extension of liability)
(Subordination) (Contribution order)

(Group account)
(Liquidation)
(Voluntary administration)

(Substantive consolidation)

Phillip I. Blumberg, The multinational challenge to corporation law: The search for a new corporate
personality (New York: Oxford  iversify Press US, 1993). pp. 160-161.
Companies Act 1993 211

# Phillip L Blumberg, The multinational challenge to corporation law: The search for a new corporate

personality (New York: Oxford University Press US, 1993), pp. 161-163.



1

The German Stock Corporation Act 196512

3
(Contract group) (De facto group)
(Integrated group)
, (Aktiengesellschaft
AG) (Gm.b.H.) 1
)
Common law Civil law
Common law

Civil law

142Aktiengesetz, BGB Ill, Sept. 6,1965
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43

2.1

211

(Artificial

reason)

(Collective measure)

w (First come first serve)

Tom Hadden, "Regulating corporate groups: An international perspective,” in Corporate control and
accountability, eds. Joseph McCahery, Sol Picciotto, and Colin Scott (New York: Oxford University Press, 1993),
pp. 362-364.

i : . 6 ( : , 2547),



3

(Extension of credit)

(Discharge) (Get a fresh start)

(Ability to earn future income)

(Reorganization) (Liquidation)

1% , . 3
2547), 4.



4-5.

2111

147
B

(..

. 2512).
, 2547),

105

1-2.



2547),

141

L2542), 1T,

5.

106



107

.. 2483

2483.
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100

10

(The United Nations Commission on International Trade Law
“UNCITRAL") 1



109

(Effective and efficient insolvency law)

UNCITRAL (UNCITRAL Legislative Guide on Insolvency Law) 9 B
L
(Provision of certainty in the market to promote economic stability and
growth)
2, (Maximization of value of assets)
3. (Striking a balance

between liquidation and  reorganization)

(Ensuring equitable treatment of similarly situated creditors)

[5* United Nations Commission on International Trade Law, UNCITRAL legislative guide on insolvency
law (New York: United Nations, 2005), pp. 10-14.
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(Provision for timely, efficient and impartial resolution of insolvency)

(Preservation of the insolvency estate to allow equitable distribution to creditors)

(Ensuring a
transparent and predictable insolvency law that contains incentives for gathering and
dispensing information)

(Recognition of existing creditor rights and
establishment of clear rules for ranking of priority claims)

9. (Establishment of a framework for
cross-horder insolvency)



UNCITRAL

2112

(paripassu)



3
(Bankruptcy policy)

(Measure) (Safeguard)

212

(Bankruptcy policy)

Martin A. Frey, Phyllis Hurley Frey, and Sidney K. Swinson, An introduction to bankruptcy law. 4h
ed. (Thomson Delmar Learning, 2005), pp. 7-8.



(Measure) (Safeguard)

(Binary logic)

(Measures)
(Safeguards)

10
(Consolidated basis) 4

Edward Flynn, Statistical analysis of chapter 11 (Administrative Office of the United States Courts,
1989) Cited in Jacob . Ziegel, "Corporate groups and crossborder insolvencies: A Canada-united states
perspective,” Fordham Journal of Corporate and Financial Law 7 (2001): 376.
274 .. 1980 2001 Professor Lynn M. LoPucki 27
(Single entity)
Professor

LoPucki’s Bankruptcy Research Database
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B
(Single enterprise approach or
Enterprise principle)

(Substantive consolidation or Pooling)

Professor Jacob . Ziegel 1) 2
* Professor Lynn M. LoPucki
(Substantive consolidation) Chapter 11
3 The Corporations Amendment
(Insolvency) Bill 2007 The Corporations Act 2001
(

Pooling)
1% United Nations Commission on International Trade Law, UNCITRAL legislative guide on insolvency
law (New York: United Nations, 2005), p. 277.
5% Jacob . Ziegel, "Corporate groups and crossborder insolvencies: A Canada-united states perspective,”

Fordham Journal of Corporate and Financial Law 7 (2001 ): 376.



(Partial substantive consolidation)’

3
(Ownership) (Control)
(Integration)

(Underlying policy)
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