3.1

3l

(Safeguards)

UNCITRAL

(Measures)



(Article of Confederation)

13
Article 1 Section 8
(Uniform law) (Uniform rule)
(Clause) 4
.. 1800 The Bankruptcy Act of 1800
o 1792 1797
3
.. 1803* .. 1842 The Bankruptcy Act of 1841
.. 1837
18 .. 1843
(Civil
war) The Bankruptcy Act of 1867
.. 18781
.. 1898 The
Bankruptcy Act of 1898 Bankruptcy Act 14 (Chapter)
. 193
.. 1970
.. 1805

IMartin A. Frey, Phyllis Hurley Frey, and Sidney K. Swinson, An introduction to hankruptcy law. 4hed.

(Thomson Delmar Learning, 2005), pp. 2-3.



The Bankruptcy Reform Act of 1978
The code (Public Law 95-598) Title 1
(United States Code) 1 1979

(Fair treatment for creditor)
(Rehabilitation or fresh start)3

1
1986, 1994 2005*
code 9
Chapter 1 (General Provision)
Chapter 3 (Case Administration)

| 2548), 25,

Burton R. Lifland, "Overview of the united states bankruptcy laws,”

2539): 5.

The Bankruptcy code

.. 1984,

Bankruptcy

13 (

The Bankruptcy Amendments and Federal Judegeship Act of 1984, The Bankruptcy Judges, United

States Trustees and Family Farmer Bankruptcy Act of 1986, The Bankruptcy Reform Act of 1994 The

Bankruptcy Abuse Prevention and Consumer Protection Act of 2005



Chapter 5 (Creditors, Debtors and the Estate)

Chapter 7 (Liquidation)

Chapter 9 (Adjustment of Debts of a
Municipality)

Chapter 11 (Reorganization)

Chapter 12
(Adjustment of Debts of a Family Farmer with Regular Annual Income)

Chapter 13 (Adjustment of
Debts of an Individual with Regular Income)

Chapter 15 (United States Trustee)

8 1 5

Chapter 1, 3, 5 (Universal chapters)

Chapter 7, 9, 11, 13
(Operative chapters) Chapter 15
Title 28 (United States Code)

(Form of relief)
The Bankruptcy code (Liquidation) Chapter 7
(Reorganization) Chapter 11 (Liquidation)

(Discharge) (Fresh start)

(Non-exempt property)
(Pro rata)4 (Reorganization) Chapter 11

4 Burton R. Lifland, "Overview of the united states bankruptcy laws," 43 (
2539): 11-12.
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(Debtor in possession “DIP”)
(Automatic  stay)

(Liquidation) Chapter 7 (Reorganization) Chapter 1
(Voluntary case) (Involuntary case)&’

Bankruptcy coce
(Codification of substantive bankruptcy law)
(Procedural law of bankruptcy) Title 28
(United States Code) 2075

Federal Rules of Bankruptcy Procedure

Title 11 United States Code Federal Rules of Bankruptcy Procedure
0 (Pat) 7

5David G. Epstein, Bankruptcy and related law in a nutshell. 4 hed. (Ninnesotta: West Group, 2002), pp.
127-128.
6 Ibid.
Sec. 2075 (Bankruptcy rules) The Supreme Court shall have the power to prescribe by general rules, the
forms of process, writs, pleadings, and motions, and the practice and procedure in cases under title 11,
7Martin A. Frey, Phyllis Hurley Frey, and Sidney K. Swinson, An introduction to bankruptcy law. 4lhed.
(Thomson Delmar Learning, 2005), pp. 20-21.
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Part |

(Commencement of Case; Proceedings Relating to Petition and Order for Relief)
Part I

(Officers and  Administration; ~ Notices;

Meetings; Examinations; Elections; Attorneys and Accountants)

Part Il
(Claims and Distribution to Creditors and Equity Interest Holders; Plans)

Part IV (The Debtor: Duties and Benefits)
PartV (Courts and Clerks)
Part VI (Collection and Liquidation of the
Estate)
Part VII (Adversary Proceedings)
Part VIII (Appeals to District Court or Bankruptcy Appellate Panel)
Part IX (General Provisions)
Part X (United States Trustee)
3.1.2

1) il

Chapter 7 Chapter 11'
Bankruptcy Act
(Voluntary petition) Chapter 7
Chapter 1l

11U.5.C § 109 (b), (d)



2 (Chapter XI)
(Single multidebtor petition)
(Separate fillings and separate proceedings)

(Chapter X) Re Realty Assocs. Sec. Corp.

129 Bankruptcy Act

The Bankruptcy code

(Joint petition Joint application)

1408 (2)  Title 28 (United States Code)
(Affiliate)

1408(1)

Phillip L Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of
parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,
1990), pp. 502-504.

*

1 5.C §302 (a)



124

Q District court
180 0
(Affiliate) 101 (2) (B)
Title 1 ( ited States
Code)" 4
L (Entity)
(Voting securities) 20
1L (Fiduciary)
(Agency)
12
2, (Voting securities) 20
(Voting
securities) 20 :
2.1. (Fiduciary)
(Agency)
2.2.
3, (Fease
agreement) (Operating  agreement)

928 US.C § 1408 (2)
028 .s.c§ 1408(1)
" 28 U.S.C. § 10K2XB)
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4 (Lease
agreement) (Operating agreement)
14082
(Joint  administration) (Substantive
consolication) 1%
!
1408 (2)
(Jointly administered) Enron Corp.
Chapter 1L 12 ..2001 (Southern District of
New York) 14
.. 2002 Enron Wind Systems, Inc.

WorldCom Inc.

2 Jacob . Ziegel, "Corporate groups and crosshorder insolvencies: A Canada-united states perspective,”
Fordham Journal of Corporate and Financial Law 7 (200!): 376-393.
il Phillip I. Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of
parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,
1990), p. 508.
Chapter 11 Enron Corp.
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g 2 .. 2002
Chapter 11
179

313 (Joint administration)

(Joint  administration)
(Procedural consolidation)

(Single proceeding)

(de rigueur)

Alison McCourt, "A comparative study of the doctrine of corporate groups with special emphasis on
insolvency," Paper presented at 2007 Oxford Business & Economics Conference Program, Oxford University,
United Kingdom, 24-26 June 2007, p. 18.

BWestlaw’s editorial Staff, "West bankruptcy desk guide," Westlaw, 2007. (Online), p. §1:1 14

Phillip 1. Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of
parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,
1990), p. 401.

17 Jacob . Ziegel, "Corporate groups and crosshorder insolvencies: A Canada-united states perspective,”
Fordham Journal of Corporate and Financial Law 7 (2001): 376-393.
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2)
Bankruptcy Act The Bankruptcy Rules 117 (b) (4) 10-
115 (Joint
administration) (Affiliate)
Federal Rules of Bankruptcy Procedure
2075 Title 28 (United States Code)
1015
(Consolidation or Joint Administration of Cases Pending in Same Court)
1015 (b)
L (Joint petition) 2
2, (Voluntary case)
(Involuntary case)
3. (General
partner) 1 2
(Affiliate)

(Joint administration order)

Is Fed. R. Bankr. P. 1015 (h)
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(Single trustee) ~ Federal Rules of Bankruptcy Procedure 2009
(Trustees for Estates When Joint

Administration Ordered)
L 1015(b)
(Single trustee)
'

2. 1015 (b)

(Separate
trustee) P

3,
a

4,

2
o} 2009 Chapter 7, 11, 12, 132

Subchapter V of Chapter 7 ,

Fed. R. Bankr. P. 2009
N Fed. R. Bankr. P. 2009
2 Fed. R. Bankr. P. 2009
2 Fed. R. Bankr. P. 2009
BFed. R. Bankr. P. 2009

a
b
¢
d

c

—_ o~ o~~~ —
_ = — = =

(Clearing bank liquidation)
782 (Selection of trustee)



(Single trustee)

2
L
(Single docket)
(Lead case)
2, (Combined notice and service)
3, (Joint handling)
4, (Joint plan of reorganization)

(Mation for joint administration of cases)

(Order directing joint administration)” 1

United States Bankruptcy Court Southern District of California, "Guidelines for the substantive

consolidation orjoint administration of related debtor entities," California, 1996. (Online)

Enron Corp.

Enron Corp.
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314 (Equitable subordination)

(Equitable subordination)

(Inequitable - conduct)

5 (Equitable defense)

Taylor V.
Standard Gas & Electric Co.Z7 Deep rock .. 1939

(Allowance of claims)

Scott A. Bomhofand Natasha De Cicco, "Equitable subordination in Canadian insolvency law." Paper
presented at The Law Society of Upper Canada Conference, Canada, 2 April 2003, p. 13.
% Andrew DeNatale and Prudence B. Abram, "Doctrine of equitable subordination as applied to
nonmanagement creditors,” The Business Lawyer (American Bar Association) 40 (1984): 417.
7306 . .307(1939)



(Close corporation)

Instrumentality
intermingled)
(Separate existence)
(Adjunct)
Instrumentality

States v. Lehigh Valley R.R.
20

131

B
Re Watertown Paper Co.2

(Separate corporate existence)

(Closely
(Instrumentality)

J
United
) 2

Phillip L Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of

parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,

1990). p. 49,
2169 F. 252 (2d Cir. 1909)

9 Phillip 1 Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of

parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,

1990), pp. 50-51.
2220 .. 257 (1911)
2 2 2522 2523



(Hl-suited)
(Equitable principle) ”
.. 1939
& Electric Co.3t Deep Rock case
& Electric Deep Rock
9,343,000 1

Instrumentality rule

(Equitable principle)

(Inadequate capitalization)
(Breach of fiduciary duty)

(Equitable  principle)

132

Taylor v. Standard Gas
Standard Gas

Shaffer oil production
Deep Rock

Open account

Deep Rock

Instrumentality rule

Phillip I. Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of

parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,

1990), p. 57.
51306 . . 307 (1939)



13

(Reality of the conduct of the parent-subsidiary relationship)

(from the formalism of separate

existence to fairness)3%

Taylor V. Standard Gas & Electric Co.
Pepper V. Litton,3 Consolidated Rock Products Co. V. Du Bois,37 Comstock V. Group

of Institutional Investors38

(Separate
entity approach or Entity principle)

(Single enterprise approach or Enterprise principle) (Most dramatic evolution)

Phillip I. Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of
parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,
1990), pp. 61-68.

%308 .. 295 (1939)
§1312 . .510(1941)
3355 . 211 (1948)
(Absolute subordination) Re
Loewer’s Gambrinus Brewery Co.

1975 (Report of the Commission on the Bankruptcy Laws of the United States)

3 Phillip 1 Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of
parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,

1990), p. 79.



(Exceptional case) 40

(Bankruptcy court sits as court equity)

(Equitable jurisdiction)

. 19784

510(c)42 (Subordination)

1.

(Equitable subordination)
2. (The
estate)
(Legislative statements)
(Principle of equitable subordination)
Ibid., pp. 16-17.

4 Andrew DeNatale and Prudence B. Abram, "Doctrine of equitable subordination as applied to
nonmanagement creditors,” The Business Lawyer (American Bar Association) 40 (1984): 421.
211 u.s.c. §510 (c)
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(Case law)
(Case by case basis)

(One-fits-all provision)4

3

(Inequitable conduct)

(Equitable compensatory remedy)

Deep Rock Deep Rock Doctrine

Benjamin V.

Raoul GWagner, "Equitable subordination in the US and ‘eigenkapitalersatz’in austria - is there a need
for codification?," 2002. (Online), pp. 35-36.
*
(No-fault equitable subordination)
(1RS) Schultz Broadway Inn . United States re
Virtual Network Servs Corp.
510 (c)
Rafael I. Pardo, "Beyond the limits of equity jurisprudence: No-fault equitable subordination,” New
York University Law Review 75. 5 (2000): 1489-1516.
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Diamond Re Mobile Steel Co.4 3 (Three-prong  test,
tripartite test) b
) (Inequitable conduct)
1. (Inadequate capitalization or Undercapitalization)
Learned
Hand Re Loewer’s Gambrinus Brewery Co.

4563 F.2d 692 (5hCir. 1977)
4"Raoul G. Wagner, "Equitable subordination in the US and 'eigenkapitalersatz' in austria - is there a need
for codification?," 2002. (Online), pp. 7-17.
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2. (Wrongful management)

Phillip 1 Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of
parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,
1990), pp. 82-84.

1 Raoul G. Wagner, "Equitable subordination in the US and 'eigenkapitalersatz' in austria - is there a need
for codification?,'t2002. (Online), p. 11,

&S Phillip I. Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of
parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,
1990), pp. 82-84.
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(Fraud or breach of fiduciary duty)

(Illegality) (Fraud or bad faith)
(Unconscionable) *
Y
21
(Absence of profit objective)
2.2
2.3 Open account
2.4
25
2.6
2.1
2.8
2.9
2.10
(Test for
fairness) Advantage-Disadvantage Test, Arm’s-Length Test Single-Eye to the
Subsidiary’s Interests Test Ibid., pp. 106-113.

 Ibid., pp. 113-121
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3, (Disregard of norms
of separate corporate existence)

Deep  Rock

31

(Formalities  of
corporate decision making)

(Close corporation)

3.2

(Intrusive participation)
(Day-to-day operation)

31 1bid., pp. 121-122.
5 Ibid., pp. 122-124.



14
4, (Commingling or shuttling of assets)
(Economic integration)
(Commingling of  assets)

(Unified operations)
(As a source of supply)

(Equitable subordination rests on inequitable conduct)

(Result in injury to
the creditors of the bankrupt) (Confer an
unfair advantage on the claimant)

% Ibid., pp. 124-126.
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)
Re Mobile Steel Co. United States v. Noland5
(Not be inconsistent with the provisions of
the Bankruptcy Code)
Re Mobile Steel Co. Enron Corp. ’
No-fault equitable subordination Burden v. United States United States v.

Reorganized CF&I Fabricators

3.15 (Substantive consolidation)

(Equitable doctrine of substantive consolidation) 5

8517 . . 535 (1996)

Jame p.S. Leshaw, "Enron court holds that transferred claims are subject to equitable
subordination in hands of good faith purchaser," ALERT by Greengerg Traurig, Miami, 2005. (Online)
Nicholas F. Kajon, "Enron court holds transferred claim can be subordinated based on inequitable conduct of
orighinal holder," Bankruptcy client alert, 2006. (Online)

Rafael I Pardo, "Beyond the limits of equity jurisprudence: No-fault equitable subordination,”" New
York University Law Review 75, 5 (2000): 1489-1516.
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Chapter 7
(Pooling of the assets and liabilities)
(Treated as though held and
incurred by one entity)
(Elimination of intercompany claims and cross guarantees of debtor entities)

(Creating single estate) 5
Chapter 1

Chapter 11 %

(To

ensure the equitable treatment of all creditors)®

(Extraordinary remedy) , (Sparingly occur)

Phillip I. Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of
parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,
1990), p.406

% Andrew Brasher, "Substantive consolidation: A critical examination,” Program on Corporate
Governance, Harvard Law School's research programs and centers, 2006. (Online), pp. 3-4.

% Stephen M. Packman, "Substantive consolidation: When two become one,” New Jersey Law Journal
183, 10 (2006): 781.

5 United States Bankruptcy Court Southern District of California, "Guidelines for the substantive

consolidation orjoint administration of related debtor entities,” California, 1996. (Online)
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L
(Single docket)
(Lead case)
2. (Combined notice and service)
3,
(Single claims register)
2
(Motion for Substantive Consolidation)

WorldCom

WorldCom MCI

David A. Skeel, "Groups of companies: Substantive consolidation in the USA," in The challenges of
insolvency law reform in the 21st century: Facilitating investment and recovery to enhance economic growth, eds.

Henry Peter, Nicolas Jeandin, and Jason J. Kilborn (Zurich: Schulthess, 2006), pp. 232-233.
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(Turnover proceeding)® Fish v. Eastt) Sampsell v. Imperial Paper & Color
Corp.&  Soviero v. Franklin National Bank Sampsell
v. Imperial Paper & Color Corp.

Turnover proceeding
(Federal  Circuit  Court) '
Substantive consolidation 30 James
Talcott Inc. v. Wharton (Re Continental Vending Machine Corp.)8 . . 197564

1 Sampsell v. Imperial Paper &
Color Corp.
Instrumentality

1966 2 (The Second Circuit Court)
Chemical Bank N.Y. Trust Co. v. Kheel®

(Single  unit) (No

Timothy E. Graulich, "Substantive consolidation-a post-modem trend," American Bankruptcy Institute
Law Review 14 (2006): 527, 537.
60 114 F.2d 177 (1940)
61313 . . 215 (1941)
“ 328 F.2d 446(1964)
63517 F.2d 997(1975)
MTimothy E. Graulich, "Substantive consolidation-a post-modem trend," American Bankruptcy Institute
Law Review 14 (2006): 527, 538-542, 566.
85369 F.2d 845 (1966)
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attention to the usual formalities)

(Hopeless commingling
of assets and liabilities)
®

(Full or complete substantive
consolidation) (Consolidate)
(Single pooled estate)
Chapter 7

& Timothy E. Graulich, "Substantive consolidation-a post-modem trend," American Bankruptcy Institute

Law Review 14 (2006): 527, 542.
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Chapter 11
(Single plan of reorganization)

(Partial  substantive
consolidation)

(Rely on entity’s separateness)

(Deemed  substantive
consolidation or deemed consolidation)
Chapter 1

(Cram down)

Andrew Brasher, "Substantive consolidation: A critical examination," Program on Corporate
Governance, Harvard Law School's research programs and centers, 2006. (Online), pp. 3-4.

% Ibid., pp.5-6.
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Re Standard Brands Paint™

60
1 Bankruptcy Act
* Federal Rules of Bankruptcy Procedure 1015

(Consolidation or Joint Administration of Cases Pending in Same Court)?*

: 302
(Joint  cases) ,
7I

M Ibid.

0 William H. Widen, "Prevalence of substantive consolidation in large bankruptcies from 2000-2004:
Preliminary results," American Bankruptcy Institute Law Review 14 (2006): 50.

T Timothy E. Graulich, "Substantive consolidation-a post-modern trend," American Bankruptcy Institute
Law Review 14 (2006): 527.

72 Fed. R. Bankr. 0. 1015

Notes of Advisory Committee on Rules 1015
B 8302 (a)
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A

(Equity jurisdiction)

1 (Power of court) 105 (a)

[ Re Augie/Restivo Baking Co,,
Ltd. ~ F.D.IC.v. Colonial Realty Co.
2. (Contents of plan) 1123 (@) (5) (C)
(Adequate means)
(Plan’s implementation) (Merger)
(Consolidation) m
Re Stone & Webster Inc.

11.U.S.C 8302 (b)
B Thomas J. Yerbich, “Joint administration and consolidation,” Alaska Bar Rag 18, 2 (1994): 5-8.
111 U.S.C §105 (a)
71 U.S.C 81123 (a)(5)(C)
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Bankruptcy Act

Instrumentality

(Checklist approach)

(Case by case hasis) (Great
degree sui generis) ,

(Balancing test)®

Fish
v. East Sampsell v. Imperial Paper & Color Corp.
Instrumentality Alter ego

Timothy E. Graulich, "Substantive consolidation-a post-modern trend," American Bankruptcy Institute
Law Review 14 (2006): 539.
g Andrew Brasher, "Substantive consolidation: A critical examination,” Program on Corporate

Governance. Harvard Law School's research programs and centers, 2006. (Online), pp. 8-9.
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10.

Fish v. East Re Vecco Const. Industries Inc.

& Stonev. Each®  Re Tip Top Tailors Inc.

™ J. Maxwell Tucker, "Grupo mexicano and the death of substantive consolidation,” American
Bankruptcy Institute Law Review 8 (2000): 428.

11 Andrew Brasher, "Substantive consolidation: A critical examination,” Program on Corporate
Governance. Harvard Law School's research programs and centers. 2006. (Online), p.8.

KR Joy Flowers Conti, "An analytical model for substantive consolidation of bankruptcy cases,” The

Business Lawyer (American Bar Association) 38 (1982): 855.
* 127 F.2d 284 (1942)
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. 1966 2 (The Second Circuit Court)
Chemical Bank N.Y. Trust Co. v. Kheel
(Hopeless

commingling of assets and liabilities)

Flora Mir Candy Corp. v. R.S. Dickson & Co. Re Flora
Mir Candy Corp. James Talcott Inc. v. Wharton Re Continental Vending Mach. Corp.
Babitt Re Commercial Envelope Manufacturing Co.

(Part of the warp and woof
of the fabric of bankruptcy process)

8
) Re Auto-Train Corp.
.. 1987 (United States Court of Appedls for the
District of Columbia Circuit) Drabkin v. Midland-Ross Corp.

Re Auto-Train Corp.%

M J. Maxwell Tucker, "Grupo mexicano and the death of substantive consolidation," American
Bankruptcy Institute Law Review 8 (2000): 432.
810 F.2d 270 (D.c. Cir 1987)
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(Balancing  test)

2 )
L (Substantial identity)
g
(Stand alone business)
Re Vecco Const. Industries Inc.
(1) (Presence of consolidated

financial statements)

2) (Unity of interests
and ownership)

(3) (Intercorporate guarantees or
loans)

(Avoid some harm)
(Realize some benefit)

8 James H.M. Sprayregen, Jonathan P. Friedland, and Jeffrey . Gettleman, "The sum and substance ot
substantive consolidation,” Norton Annual Survey of Bankruptcy Law 1(2006): 6.

" Ibid., pp. 6-10.
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(Hopeless  financial

entanglement)
(Creditors’
expectation)
(Prima facie case)
1
(Separate credit)
2,
(Prejudiced by substantive consolidation)
(Heavily outweigh the harm)
) Re Augie/Restivo Baking Co. Ltd.
.. 1988 2 (The Second Circuit Court of Appeals)
Union Saving Bank v. Augie/Restivo Baking Co. Re Augie/Restivo
Baking Co., Ltd.8 Augie’s Baking Company Ltd. Union

860 F.2d 515(1988)



Saving Bank
Restivo Brothers Bakers Inc.
Augie’s Baking Company Ltd. Restivo
Brothers Bakers Inc. jon Saving Bank
Augie’s Baking Company Ltd.
Restivo Brothers Bakers Inc. Augie/Restivo Baking Co.
' Augie/Restivo  Baking Co. Manufacturers Hanover Trust
Company - 1 Augie’s Baking Company Ltd.
.. 1986 Augie/Restivo Baking Co. Augie’s Baking Company
Ltd. Chapter 1
Leon’s Bakery Union Saving Bank Augie’s Baking
Company Ltd.
&
Union Saving Bank 2 (Second Circuit)
)

2 (Two-prong test) 9

Robert Schupp, "Substantive consolidation: The evolution and use of an equitable power," Comparative
Law Journal 96, 4 (1991 ): 425-427.
James H.M. Sprayregen, Jonathan P. Friedland, and Jeffrey . Gettleman, "The sum and substance of
substantive consolidation,” Norton Annual Survey of Bankruptcy Law 1(2006): 4.
11 Bruce H. White and William L. Medford, "Substantive consolidation redux: Owens corning," American

Bankruptcy Institute Journal 24, 9 (Nov 2005): 30.



1%

(Whether creditors dealt with the entities as
a single economic unit and did not rely on their separate identity in extending credit)

(Whether the affairs of the debtors are so
entangled that consolidation will benefit all creditors)

Union Saving Bank Augie’s Baking
Company Ltd. ,

) Re Owens Coming

Re Auto-

Robert Schupp, "Substantive consolidation: The evolution and use of an equitable power,” Comparative

Law Journal 96, 4 (1991): 427.



Train Corp. ’

(Modem  trend) (Liberal trend)

Eastgroup Properties v. Southern Motel Assoc. Ltd.%8 Re Vecco Construction Industries
Inc.%
Re World Access Inc. (This Court
is skeptical of the “liberal” trend) 3 (The Third Circuit Court
of Appeals)

Credit Suisse First Boston v. Owens Coming  Re Owens Coming%

Owens Coming
(Fiberglass)
Owens Coming
Credit Suisse First Boston .. 1997

1 (Ashestos tort liability)

J. Maxwell Tucker, "Grupo mexicano and the death of substantive consolidation,"
American Bankruptcy Institute Law Review 8 (2000): 433. Timothy E. Graulich, "Substantive consolidation-a
post-modern trend," American Bankruptcy Institute Law Review 14 (2006): 546-547.
%8935 F.2d 245 (1991)
%4 BR.407(1980)
%419 F.3d 195(2005)



Coming 17
(Delaware)

(Non-debtor subsidiaries)

District Court of Delaware

I[y 199

liability)

(Entity separateness)

157

) .. 2000 Owens
Chapter 1
.. 2003

{paripassu)q

Re Auto-Train Corp.

(Limiting cross-creep of
(Fundamental ground rule)

(Compelling circumstances calling equity)

Andrew Brasher, "Substantive consolidation: A critical examination," Program on Corporate

Governance, Harvard Law School's research programs and centers, 2006. (Online), p. 47.

97 William . Katchen and Michael F. Hahn, "Lessons on substantive consolidation: Third circuit reverses

order substantively consolidating Owens coming.," New Jersey Law, 2005. (Online), pp. 1-2.

% Ibid.

M Timothy E. Graulich, "Substantive consolidation-a post-modern trend," American Bankruptcy Institute

Law Review 14 (2006): 561-562.
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2,
3, (Mere benefit to the administration of
the case)
(Hardly calling
substantive consolidation into play)
4, (Rare)
(One of last resort after considering and rejecting other remedies)
5.

(Use  defensively to
remedy the identifiable harms caused by entangled affairs) '
(Offensively)

Re Augie/Restivo Baking Co. Ltd. Re Auto-Train Corp.

William . Katchen and Michael F. Hahn, "Lessons on substantive consolidation: Third circuit

reverses order substantively consolidating Owens coming.," New Jersey Law, 2005. (Online), p. 3.



(Pre-petition, the entities disregarded separateness so
significantly that creditors relied on the breakdown of entity borders and treated them as
one legal entity)

(Post-petition, the debtors’ assets and liabilities
are 50 scrambled that separating them is prohibitive and hurts all creditors)

(prima facie Case)

(Corporate disregard creating contractual expectations of creditors that they
were dealing with debtors as one indistinguishable entity)

(They are adversely affected and actually relied on debtors’ separate existence)1L

' (Modem trend)
(Liberal trend)

(Reliance on factors)

Douglas P. Bartner et al., "Substantive consolidation rejected by third circuit in chapter 11 cases of

Owens coming and its subsidiaries," Bankruptcy & Reorganization Publications, 2005. (Online), p. 2.
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Re
Auto-Train Corp. Re Augie/Restivo Baking Co., Ltd.
g
(Restate)

W Timothy E. Graulich, "Substantive consolidation-a post-modern trend," American Bankruptcy Institute
Law Review 14 (2006): 561-562.

0 William . Katchen and Michael F. Hahn, "Lessons on substantive consolidation: Third circuit
reverses order substantively consolidating Owens coming.," New Jersey Law, 2005. (Online), p. 3.

4 Douglas P. Bartner et al., "Substantive consolidation rejected by third circuit in chapter 11 cases of
Owens coming and its subsidiaries," Bankruptcy & Reorganization Publications, 2005. (Online), p. 3.

105 bid,
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(Raise the bar for
substantively  consolidating)1b

‘07

(Test can never be satisfied and will invariably result in denial of a motion for substantive
consolidation)18

(Liberal  trend)

Bruce H. White and William L. Medford, "Substantive consolidation redux: Owens coming,"

American Bankruptcy Institute Journal 24, 9 (Nov 2005): 30.

1 James H.M. Sprayregen, Jonathan P. Friedland, and Jeffrey . Gettleman, "The sum and substance of
substantive consolidation." Norton Annual Survey of Bankruptcy Law 1(2006): 13.

"IS Seth D. Amera and Alan Kolod, "Substantive consolidation: Getting back to basics,” American
Bankruptcy Institute Law Review 14, 1(2006): 38-46.

1®Timothy E. Graulich, "Substantive consolidation-a post-modern trend," American Bankruptcy Institute
Law Review 14 (2006): 546.
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"0
L 1
(Checklist or factors) 5
Pension Ben. Guar. Corp. v. Ouimet Corp.
2, 2 2 (Two-prong test)
Union Saving Bank v. Augie/Restivo Baking Co. Re Augie/Restivo Baking
Co., Ltd.
3. 3 Credit
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1% United Nations Commission on International Trade Law, "Report of working group v (insolvency law)
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