111

(due process)



Y

1 2
(party autonomy)
3
4
1 112)
2 [England Arbitration Act section 16(1) 1 , ZPO
section 1035 (1), , FAA section 5

3 \ ,
33 2( 2546): 276

(New York Convention )
Article V(L) () /& parties against whom the award is invoked was not given
proper notice of the appointment of arbitrator...."
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L1t

L1121 1

5 van den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration: ICCA
Congress Series on 5. (Deventer : Kluwer Law and Taxation Publishers,! 991), p.86
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13)() Lin an arbitration with sole arbitrator, ifthe parties
are unable to agree on the arbitrator, he shall be appointed, upon request of a party, by
the court or the other authority specified in Article 6” '

(ICC) 8(3)

“Where the parties have agreed that the dispute shall be settled by a sole
arbitrator, they may, by agreement, nominate the sole arbitrator for confirmation. If the
parties fail to nominate a sole arbitrator within 30 days from the date when the Claimant’s
Request for Arbitration has heen received by the other party, or within such additional

6Second working group report; A/CN.9/232,para 88

1 [England Arbitration Act 1996 section 16(3) " Ifthe tribunal is to
consist of a sole arbitrator 1the parties shall jointly appoint the arbitrator not later than 28
days after service of a request in writing by either party to do so.

8 Judicial Code Article 1684 (2) “Ifthe parties have agree that
there shall be sole arbitrator and they have not appointed him by mutual consent
within a period of one month from the notice..."



5

time as may be allowed by the Secretariat, the sole arbitrator shall be appointed by the
Court”

(The Court of Arbitration)

9
30
16 (5) (Stockholm Chamber of Commerce
Arbitration Institute) "Where the dispute is to be decided by a sole arbitrator,

the Stockholm Chamber of Commerce Arbitration Institute shall make the appointment,
unless otherwise agreed by the parties”

(London Centre of International Arbitration) 5 (4)

9 Derains, Yves and Schwartz, Eric A, A Guide to New ICC Rule of Arbitration,
(Hague: Kluwer Law International, 1998), p.137



16

(UNCITRAL Arbitration Rule)

(Appointing Authority™ ' 1 '

0lew Julian . M., Mistelis.Loukas A. and Kroll, Stefan M. .Comparative
International Commercial Arbitration 1 (Hague: Kluwer Law International ,2003), p.245

1 Sanders, Pieter, Commentary on UNCITRAL Arbitration Rules, ined. Pieter
Sanders.Yearbook Commercial Arbitration {Hague : Kluwer Law International), (Vol.Il)

1977,p.174
1Baker, Stewart A. and Davis, Mark ., Establishment of an Arbitral Tribunal

Under the UNCITRAL Rule: The Experience of the Iran-United States Claims Tribunal,
The International Lawyer. Vol.23,No.1 (1989): 94



7

30
(The Hague) B
8 (1)
(notice of arbitration),
( ) 1
1112 3
3
1 1 3
1

13bid, p.96

YRedfern ,Alan and Hunter .Martin with Blackaby .Nigle and Partasides
.Constantine 1Law and Practice of International Commercial Arbitration. (London; Sweet
& Maxwell, 2004),p.229
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1 b
3
3
3 [0
] 18
3 1027
3

5 Lew .Julian . M. IMistelis.Loukas A and Kroll, Stefan M. .Comparative
International Commercial Arbitration.p.248

() 11 (3)(a) " Inan arbitration with three
arbitrators, each party shall appoint one arbitrator, and the two arbitrators thus
appointed shall appoint the third arbitrator"

T Concordat Article 11(3) " Unless otherwise agreed, each party
designates an equal number of arbitrators, and the arbitrators so designated
unanimously elect a chairman”

B [England Arbitration Act 1996 section 16 (4) " Ifthe
arbitral is to consist three arbitrators - (a) each party shall appoint one arbitrator not later
than 14 days after service of a request inwriting by either party to do so, and (b) the
two so appointed shall forthwith appoint a third arbitrator as the chairman of the
tribunal.”



(1CC)

11 () 21 (d)

LCIA Court

Berger, Klaus Peter, International Economie Arbitration. (Deventer : Kluwer
Law and Taxation Publishers, 1993), p.212

19

8

the
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(UNCITRAL
Arbitration Rules) 7.

30

Newmark, Chistopher and Hill, Richard, The Appointment of Arbitrators in
International Arbitration, International Arbitration Law Review. 7(3), (2004): 76
2 Lew Julian . M 1Mistelis.Loukas A &nd Kroll, Stefan M. .Comparative
International Commercial Arbitration, pp.248-251



121

ZTweeddale, Karen and Tweeddale, Andrew 1A practice approach to
Arbitration Law. (London : Blackstone Press Limited ,1999), p.104

3 4

2

8l
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.. 2545
1
3
' Mal Box
5
Fung Sang Trading Ltd.( ) Kai Sea
[ 2 ( : , 2548),
175
5 ,

2545, (
(2546),  37-38
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Product & Food Co.Ltd.( ) 1 1991
1 1991
b
122 :
n@ 0
3 30
30

Bian den Berg, Albert Jan, Yearbook Commercial Arbitration. (Hague : Kluwer
Law International, 1992) (Vol. XXVII), . 293
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/i 30
B
9
1027 (2) 2
3
J
3 1 i
® () '
16 (1) 1996 (English Arbitration Act
1996) 28

ZNoskuii, C.CA. and Freedberg-Swartzberg, Judith Ann, in Essays on
International Commercial Arbitration. ed.Petar Sarcevic. (Martinus Nijhoff, 1989), p. 76

Bvan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration: ICCA
Congress Series on . p.87

2 Berger, Klaus Peter, international Economic Arbitration, pp.214-215

JVoskuil, C.CAA. and Freedberg-Swartzberg, Judith Ann, in ESsays on
International Commercial Arbitration, ed. Petar Sarcevic, p. 77



8

19
28

13 '

131

N2 3
30

3Departmental Advisory Committee on Arbitration Law 1996 Report on the
Arbitration Bill, Arbitration International. Vol. 13 No 3, (1997): 289
R/ 11 (3)

“Failing such agreement.

(8) in an arbitration with three arbitrators, ...if a party fails to appoint the
arbitrator within thirty days of receipt of a request to do so from the other party, or if the
two arbitrators fail to agree on third arbitrator within thirty days of their appointment, the
appointment shall be made, upon request of a party, by court or other authority
specified in article 6;

(b) inan arbitration with a sole arbitrator, if the parties are unable to agree on the
arbitrator, he shall be appointed, upon request of a party, by court or other authority
specified inarticle 6."



1 3) (a)
30

Lew Julian D. M. 1Mistelis.Loukas A and Kroll, Stefan M. .Comparative
International Commercial Arbitration, p.247
3 Commission Report A/401/17 (21 August 1985) para.103
dvan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration: ICCA
Congress Series on 5.p.75
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30

1035(3) ( 11(4) )
30

Holtzmann, Howard M and Neuhaus, Joseph E, A Guide to the UNCITRAL
Model Law on Commercial Arbitration: Legislative History and Commentary ( Deventer :
Kluwer Law and Taxation Publishers, 1994) 1pp.361-362
JVoskuil, C.C.A. and Freedberg-Swartzberg, Judith Ann, in Essays on
International Commercial Arbitration, ed. Petar Sarcevic, p. 76
IBayerisches Obertes Landesgericht 16 January 2002 in



1.3.2 '
2
(self-help measure) 173
18
3
(sole
arbitration) 3

14

www.//daccessdds.un.oru/doc/UNDQC/GEN/v05/878/28/PDF/v0587828.pdf?0pen

Jvan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration: ICCA
Congress Series on 5.p.77
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.. 1996 17

18
17 4

fTweeddale, Karen and Tweeddale, Andrew, A practice approach to Arbitration
Law, p.106-107

4 Mustill, Michael J. and Boyd, Stewart ¢.. Commercial Arbitration 2001
Companion to the Second Edition, p.283
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2
18(3)0
18 (3)(d) 18 (9

Federal Arbitration  Act

5 Federal Arbitration Act

1Y Sutton, David St. John and others, Russell on Arbitration 21sled ( London .
Sweet& Maxwell, 1997), para4-062

fvan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration: ICCA
Congress Series on 5.P.84
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1444
1493 245 1

#Born, Gary, International Commercial Arbitration: Commentary and Materials.
(Hague: Transnational Publishers, Kluwer Law International,2001), p.624

& Code of Civil Procedure Book IV Arbitration Article 1444 “ If, after the
dispute has arisen, the constitution of the arbitral tribunal encounters a difficulty due to
the acts of one the parties orwith respect to the functioning of the method of
appointment, the President of the Tribunal de Grande Instance shall appointment the or
arhitrators.

Nevertheless, this appointment may be made by the President of the Tribunal de
Commerce ifthe agreement expressly so provides.

If the arbitration clause is either manifestly null, of if it is not adequate for the
purpose of constituting the arbitral tribunal, the President shall so determine and declare
that no appointment is to be made."

Article 1493 “The arbitration agreement may, directly or by reference to a set
of arbitration rules, appoint one or more arbitrators or provide the manner for their
appointment.

It any difficulty arises in the constitution of the arbitral tribunal with respect to an
arbitration taking place in France, or to one for which the parties have agreed that



%2

( President of the Tribunal of First
Instance)

13.

(Arbitration
Institution)

UNCITRAL Arbitration Rules

(ICC)

French procedural law should apply, either party may, the absence of a clause of a
clause to the contrary, apply to the President of the Tribunal de Grande Instance of Paris
in the manner set forth in Article 1457"

% Gaillard, Emmanuel and Savage, John, eds., Fouchard Gaillard Goldman on
International Commercial Arbitration.para.858
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The Court of International Chamber

of Commerce
3 8(4)
30 8(3)
i
(American
Arbitration Association AAA)
14
10
B

(UNCITRAL Arbitration Rules)

Avan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration; ICCA
Congress Series on 5. p.%4
4 |bid, p.100



(Appointment Authority)
3
30

(The Hague)

30

Baker, Stewart A and Davis, Mark ., Establishment of an Arbitral Tribunal
Under the UNCITRAL Rule: The Experience of the Iran-United States Claims Tribunal,
The International Lawyer. Vol.23,No.1, (1989),pp.96-97

9%



9%

14

Pieter Sanders ~ Albert Jan van den berg

1027(4) "The President or the third person
shall appoint the arbitrator or arbitrators without regard to the question whether or not
there is a valid arbitration agreement.”



%

Emmanuel Gaillard

179(3) 1 “The
judge if requested, shall make the appointment unless a summary examination shows
that an arbitration agreement exists between the party."

(prima facie)

“Where a party
has requested that the District Court appoint an arbitrator pursuant to section 12, third
paragraph or section 14 or 17 , the Court may reject the request on the grounds that the
arbitration is not legally permissible only where such is manifest."®

HGanders, Pieter and van den Berg, The Netherlands Arbitration Act 1986.
(Hague : Kluwer Law International 1986), p. 17

Sivan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration: ICCA
Congress Series on 5. p.72

2 Lew Julian D. M. IMistelis.Loukas A. and Kroll, Stefan M. .Comparative
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1444 1444

International Commercial Arbitration, p.353

B Gaillard, Emmanuel and Savage, John, ed., Fouchard Gaillard Goldman on
International Commercial Arbitration. para851-855

5 Lew Julian . M. 1Mistelis, Loukas A and Kroll, Stefan M .Comparative
International Commercial Arbitration, p.353

% Mody.Zia J. and Arvind, T.T., Case Comment Wellington Associates Ltd v. Kint
Mehta, International Arbitration Law Review.2000. 3(4), N.52-53 and Bayerisches



9%

2545 o

Obertes Landesgericht 28 February 2002 in Kroll, Stefan, Case Comment Germany
Arbitration Clause, International Arbitration Law Review.2002. 5(4), N.41

$HCase No. 2003 (WA) 2146 of the Tokyo District Court of Japan in www Kluwer
arbitration.com/arbitration/arb/newsletter/
y 4211 4
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12)

211

autonomy)

9%

(lex loci arbitri)

(party



100

UNCITRAL Arbitration
Rules 28

212 ,

Holtzmann, Howard M “The Conduct of Arbitral Proceedings”,  UNCITRAL *
Project for a Model Law on International Commercial Arbitration: ICCA Congress series
on. 2. ed. Pieter Sanders, (Deventer : Kluwer,1984), p.150
P Redfern Alan and Hunter .Martin with Blackaby ,Nigle and Partasides
Lonstantine 1Law and Practice of International Commercial Arbitration.p.279



Y .

( : ,2547), 69

6l Redfern Alan and Hunter Martin with Blackaby .Nigle and Partasides
Constantine 1Law and Practice of International Commercial Arbitration.p.282



12

1950 2 ()
2530

(inherent  power)

&2rhomas, . Rhidian. Default Powers of Arbitrators.(London:LLP,1996). p.38
6Berger, Klaus Peter, International Economic Arbitration, p.472
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2.2

25 “Unless otherwise agree
by the parties, if without showing sufficient cause
(a) the claimant fails to communicate his statement of claim in accordance with
article 23(1) Lthe arbitral tribunal shall terminate the proceedings 1
(b) the respondent fails to communicate his statement of defence inaccordance
with article 23(1) Lthe arbitral tribunal shall continue the proceeding without
treating such failure in itself as an admission of the claimant’s allegations;
(c) any party fails to appear at hearing or produce documentary evidence lthe

arbitral tribunal may continue the proceeding and make the award on the

evidence hefore it.”

(ex parte judgment)

1
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25

18

64First Working Group Report, A/ICN.9/216, para.7l

B5Holtzmann, Howard M.'The Conduct of Arbitral Proceedings” Lin UNCITRAL '
Project for a Model Law on International Commercial Arbitration in ICCA Series No 2.
ed. Pieter Sander, (Deventer: Kluwer and Taxation Plubishers,1984), p.150



, 1
66
221
25
20 40
67
25 (a),(b)
25(¢)
24(2)
25 (a),(b)
23 (1)

First Secretariat Note, A/CN.9/207, para.80
Holtzmann, Howard M. and Neuhaus, Joseph E, A Guide to the UNCITRAL
Model Law on Commercial Arbitration: Legislative History and Commentary.p.699

105



106

69

222 ,

25

" (without showing sufficient cause) 28 (1)
( NCITRAL Arbitration Rule)
10

68 Seventh Secretariat Note Analytical Commentary on Draft Text A/CN.9/264,
para.s

@ Fifth Working Group Report A/CN.9/246, para.84

T0Holtzmann, Howard M. *The Conduct of Arbitral Proceedings”, in UNCITFtAL's
Project for a Model Law on International Commercial Arbitration :ICCA Series No. 2. ed.
Pieter Sanders p.149
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25

" (or otherwise ordered by the arbitral tribunal)

ICCA

Tlvan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration: ICCA
Congress Series on 5.p.109

75anders, Pieter, The Work of UNCITRAL on Arbitration and Conciliation 2nded
and expand ed, (Hague, Kluwer Law International: 2004), p.111
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23(1)

"4
25

2.2.3

Broches, Aron, Commentary on the UNCITRAL Model Law on International
Commercial Arbitration. (Deventer : Kluwer Law and Taxation Publishers,1990) ,p.130
MAICN.9/SR. 325, para.l
B Commission Report A/40/17, para.213
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Montrose Canned Foods

Ltd. v. Eric Wells (M erchants) Ltd.

1
0 ()7

1 Cato, Mark ., Arbitration Practice and Procedure: Interlocutory and Hearings
Problem. 3rd ed, p.1317
m 41 (4) J - ifwithout showing sufficient cause a party -
(a) fails to attend or be represented at an oral hearing of which due
notice was given, or
(b) where matters are to be deal with in writing, fails after due notice to

submit written evidence or make written submissions, “
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1))

i)
1040

‘(1) If the claimant, without showing good cause, fails to communicate his
statement of claim or duly to explain the claim, in spite of having had a reasonable
opportunity to do so, the arbitral tribunal may terminate the arbitral proceedings by

means of an award.

BTweeddale, Karen and Tweeddale, Andrew, A practice approach to Arbitration
Law .p.143

M Departmental Advisory Committee on Arbitration Law 1996 Report on the
Arbitration Bill, Arbitration International. Vol. 13 No 3,(1997), p.307

8van den Berg, Albert Jan, Yearbook Commercial Arbitration. (Deventer : Kluwer
International,1987), (Vol.XII) p.21



(2) Ifthe respondent, without showing good cause, fails to submit his defence,
in spite of having had a reasonable opportunity to do so, the arbitral tribunal may award

forthwith."

&

1048 (4) L1 Any default which has been
justified to tribunal’s satisfaction will be disregarded. Apart from that, the parties may

agree otherwise on the consequences of default.”
1048 (1),(2).(3)

8l Sanders, Pieter and van den Berg, Albert Jan, The Netherlands Arbitration Act
1986. (Hague : Kluwer Law International 1986), p.17

8Sandrock, Otto, Procedural Aspects of New German Arbitration Act, Arbitration
International. Vol. 14, No 1,(1998), p.35
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28 (2),(3)
(UNCITRAL Arbitration Rules)8
6(3)

8G lossner, Ottoarndt, The Cooperation Between Arbitrators and the Courts:
Examples Drawn from the New German Law in Improving the Efficiency of Arbitration
Agreements and Awards: 40 Years of Application of the New York Convention: ICCA
Congress Series No 9. .ed. AlbertJan van den Berg, (Hague: Kluwer Law International,
1999), p.423

AFortier, L. Yves, The Minimum Requirements of Due Process in Taking
Measures Against Dilatory Tactics in Improving the Efficiency of Arbitration Agreements
and Awards: 40 Years of Application of the New York Convention: ICCA Congress
Series No 9..ed. Albert Jan van den Berg, p.405
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&
21 (2)
28 (2) (UNCITRAL Arbitration Rules)
6(3)
21(2)
8
2.3
, 4 )
12)
3)
14)
Derains, Yves and Schwartz, Eric A., A Guide to New ICC Rule of Arbitration.
p.103

8lbid, p.267
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231

87

2311

25(a) '
(a) the claimant fails to communicate his statement of claim in accordance with

article 23 (1) , the arbitral tribunal shall terminate the proceedings ;

144



115

“sleeping dog arbitration”

28 (1)
UNCITRAL Arbitration Rules

Howard M. Holtzmann

89

8Holtzmann, Howard M, “The Conduct of Arbitral Proceedings”, in UNCITRAL'S
Project for a Model Law on International Commercial Arbitration :ICCA Series No. 2, ed.
Pieter Sanders, pp.150-151

8 van Houtte, Hans, "Conduct of Arbitral Proceeding”, in Essays on International

Commercial Arbitration, ed. Pater Sarcevic, p.122
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2.3.1.2

Allen V. Sir Alfred McAlpine & Sons

Birkett v. James

a
Bremer Vulkan Schiffbau und Maschinenfabrik v. South India Shipping
Copn.Ltd., (House of Lord)
1950

1979

9Lew Uulian . M. I1Miste ,Loukas A. and Kroll, Stefan M. .Comparative
International Commercial Arbitration, p.546

aVis, Willem, Want of Prosecution  English Commercial Arbitration ~ The Art of
Arbitration: Essays on International Arbitration, eds. Jan C. Schultz and Albert Jan van

den Berg, (Denventer: Kluwer Law and Taxation Publishers,1981),p.311



17

2

102 Courts and Legal Services Act 1990

13A .. 1950 i)
1996

13A
"If the tribunal is satisfied that there has been inordinate and inexcusable delay
on the part of the claimant in pursing his claim and that the delay-
(a) give rise, or is likely to give rise, to a substantial risk that it is not
possible to have a fair resolution of the issue in that claim, or

(b) has caused, or is likely to cause, serious prejudice to the
respondent,

the tribunal may make an award dismissing the claim.”

4103)

11(3)8

(inordinate delay) Cumming Bruce

Tabata v. Hetherington

92Ibid, p.317

BTweeddale, Karen and Tweeddale, Andrew, A practice approach to Arbitration
Law . p.137
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(inexcusable delay)

*|

Mustill Michael J. and Boyd, Stewart c.. Commercial Arbitration 2001
Companion to the Second Edition.P.319
%Tweeddale, Karen and Tweeddale, Andrew, A practice approach to Arbitration

Law, p.138
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(substantial risk that it is not possible

to have a fair resolution of the issue)

a7

(serious  prejudice)
41(3) (b)

il

% Thomas, . Rhidian, Default Powers of Arbitrators, p.124
97 Ibid, p.125
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41(3)%

10 1040
"Ifthe claimant, without showing good cause, fails to communicate his statement
of claim or duly to explain the claim, in spite of having had a reasonable opportunity to

do so, the arbitral tribunal may terminate the arbitral proceedings by means of an

%BTweeddale, Karen and Tweeddale, Andrew, A practice approach to Arbitration
Law, p.142

9 Cato, Mark ., Arbitration Practice and Procedure: Interlocutory and Hearings
Problem, p. 228

1°Berger, Klaus Peter, International Economic Arbitration, p. 471



arbitral award."

(sleeping dog arbitrations)

m
1048

% (1)

1056 (1)1
2.3.1.
(UNCITRAL Arbitration Rules)
28 (1)
Sanders,Pieter and van den Berg, Albert Jan, The Netherlands Arbitration Act
1986.p.23
102 Glossner, Ottoarndt, The Cooperation Between Arbitrators and the Courts:

Examples Drawn from the New German Law in Improving the Efficiency of Arbitration

Agreements and Awards: 40 Years of Application of the New York Convention: ICCA

Congress Series No 9. .p.423



12

" (1) If, within the period of time fixed by the arbitral tribunal, the claimant has
failed to communicate his claim without showing sufficient cause for such failure, the

arbitral tribunal shall issue an order for the termination of the arbitral proceedings.”

van Hof, Jacomijn J., Commentary on the UNCITRAL Arbitration Rules: The
Application by Iran-U.s. Claims Tribunal (Deventer : Kluwer Law and Taxation
Publishers,1993) ,pp.197-198
104 Sanders, Pieter, Commentary on UNCITRAL Arbitration Rules, in Yearbook

Commercial Arbitration, ed. Pieter Sanders, (Hague : Kluwer Law International), (Vol.ll)
1977,p.206
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6(3) "If any of parties refuses or fails to take part
the arbitration or any stage thereof, the arbitration shall proceed notwithstanding such

refusal or failure."

(WIPO)

56 (a)
" (a) If the Claimant, without showing good cause, fails to submit its,

Statement of Claim in accordance with Article 41, the Tribunal shall terminate the

16 Thomas, . Rhidian, Default Powers of Arbitrators, p. 78
16 Derains, Yves and Schwartz, Eric A., A Guide to New ICC Rule of Arbitration.
p.103



124

proceedings.” [ 28(1)
107
2314 "

{ .

41(3)

Paisley, Kathleen, Commence of the Arbitration and Conduct of the

Arbitration. American Review International Arbitration.(Vol. 9) (1998): 150
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(res judicata)108
109

ne bis in idem

110

Hotel and Hotel v. Joint Venture

Co. and Joint Venture Co- (ICC)

: Hotel, Inc

German Co. Switzerland

18Thomas, D. Rhidian. Default Powers of Arbitrators, p.131
109 Mustill, Michael J. and Boyd, Stewart c..Commercial Arbitration 2001
Companion to the Second Edition.p.319

110 Berger, Klaus Peter, International Economic Arbitration, p. 471
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Monaco

232

2321

25 () " "()the respondent
fails to communicate his statement of defence in accordance with article 23 (1), the
arbitral tribunal shall continue the proceedings without treating such failure in itself as an

admission of the claimant's allegations;"

W Arnaldez, Jean-Jacques, Derains, Yves and Hascher, Dominique, Collection
of ICC Arbitral Award 1996-2004.(Hague : Kluwer Law International, 2003), pp.7,28-29
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233
1
2
3
2
Civil law
Civil Law
12
13
iV, Broches, Aron, Commentary on the UNCITRAL Model Law on International

Commercial Arbitration, p.130-131
13Holtzmann, Howard M. and Neuhaus, Joseph E, A Guide to the UNCITRAL

Model Law on Commercial Arbitration: Legislative History and Commentary, p.700



128

2322

i ()

(peremptory order)ll5u

“may make award on the basis of evidence

before it “

116

l4van den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration: ICCA
Congress Series on 5.p.109

15Thomas, . Rhidian, Default Powers of Arbitrators, p. 36

116 Cato, Mark ., Arbitration Practice and Procedure: Interlocutory and Hearings
Problem.3 rd ed, pp. 680-681
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1040 (2),3) 7

8

1695

iy , The Netherland Arbitration Act 1986 Article 1040

"(2) Ifthe respondent, without showing good cause, fails to submit his defence,
in spite of having been given a reasonable opportunity to do so, the arbitral tribunal may
render an award forthwith.

(3) the circumstance mentioned in paragraph (2) above, the arbitral tribunal
shall render an award in favor of the claimant, unless it considers the claim to be
unlawful or unfounded. Before rendering an award, the arbitral tribunal may require the

claimant to produce evidence insupport of one or more of his allegation.”

18Sanders, Pieter and van den Berg, Albert Jan, The Netherlands Arbitration Act
1986.p.23
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2.3.2.

1 (UNCITRAL Arbitration Rules)

28 (1) " If, within the
period of time fixed by the arbitral tribunal, the respondent has failed to communicate
his statement of defence without showing sufficient cause for such failure, the arbitral

tribunal shall issue an order that proceedings continue.” ,

vy

19van den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on 5.p. 205

van Hof, Jacomijn J., Commentary on the UNCITRAL Arbitration Rules: The
Application bv Iran-U.s. Claims Tribunal, p. 199
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(AAA)
( NCITRAL Arbitration Rules) 28(1)
v/
23(1) " If a party fails to file a
statement of defence within the established by the tribunal without showing sufficient
cause forsuch failure, as determined by the tribunal, the tribunal may proceed with the

arbitration.”

ﬂThomas, . Rhidian.Default Powers of Arbitrators, p.79

12?Smit, H. and Pechota, V., ed. Arbitration Rules - National Institutions. (London:
Sweet & Maxwell, 1998), p. 1-128

yvan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:

ICCA Congress Series on 5.p.128
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(any stage)l'

Smit, H. and Pechota, V.. Arbitration Rules - National Institutions.p.1-79
15 Derains, Yves and Schwartz, Eric A, A Guide to New ICC Rule of Arbitration.
p.102
% van den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on 5.p.121
127 Derains, Yves and Schwartz, Eric A, A Guide to New ICC Rule of Arbitration.
p.103



233 '

2231

25 (c) 1 "any party fails to appear at a hearing ...lthe arbitral

tribunal may continue the proceedings and make the award on the evidence before it.”

24

2.3.3.2

41 (4)(a) 18

B , England Arbitration Act 1996 section 41 4 (a) "I
without showing sufficient cause a party- (a) Fails to attend or be represented at an oral

hearing of which due notice was given ... The tribunal may continue the proceedings in
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the absence of or, as the case may be, without any written evidence or submission on

his behalf, and may make award on the basis of evidence before it.”

Thomas, D. Rhidian. Default Powers of Arbitrators, p. 46
Cato, Mark D., Arbitration Practice and Procedure: Interlocutory and Hearings

Problem.3 rd ed, p. 1324
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.. 1999 24 '
“Where one of the parties, without valid cause, fail to appear at hearing..., such failure
shall not prevent the proceeding from continuing of the arbitrators, nor a resolution of the
dispute on the existing materials.”

Uniform Arbitration Act section 5 (a) New York, Civil Practice Law and

3 Mustill, Michael J. and Boyd, steward c., The Law and Practice of Commercial
Arbitration in England 2ed. (London and Edinburgh: Butterworths, 1989), p.345-346

12Hober, Kaj, Arbitration Reform in Sweden, Arbitration International. 20011( \Vol.
17) (No 4): 371
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Rules section 7506 (c)3
Federal ~ Arbitration  Act

Uniform Arbitration Act section 5 (a) “The arbitrators shall appoint a time and
place for the hearing and cause notification to the parties to be served personally or by
registered mail not less tan five days before the hearing. Appearance at the hearing
waives such notice. The arbitrators may adjourn the hearing from time to time
necessary and, on request of a party and for good cause, or upon their own motion may
postpone the hearing to a time no later than the date fixed by the agreement for making
the award unless the parties consent to a later date. The arbitrators may hear and
determine the controversy upon the evidence produced notwithstanding the failure of a
party duly notified to appear. The court on application may direct the arbitrators o
proceed promptly with the hearing and determination of controversy."

New York, Civil Practice Law and Rules section 7506 (c)
"..Notwithstanding the failure of a party duly notified to appear 1the arbitrator may hear
and determine the controversy upon the evidence produced
13 Shifman, Betty E., United States in National Arbitration Laws, ed. H. Smit and
V. Pechta. {London: Sweet & Maxwell, 1998), p. U.S.A C-5
1Bvan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
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2333

(UNCITRAL Arhitration Rules)
28 (2) "If one of the parties, duly notified under there Rules, fails to appear at a
hearing without showing sufficient cause for such failure, the arbitral tribunal may
proceed with the arbitration."

2% ()

ICCA Congress Series on 5. p.239

1B Thomas, . Rhidian. Default Powers of Arbitrators, pp.79-80
13van Hof, Jacomijn J., Commentary on the UNCITRAL Arbitration Rules: The
Application bv Iran-U.s. Claims Tribunal, p.199
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(ICC) 6(3)
"Ifany of parties refuses or fails to take part in the arbitration or any stage thereof, the
arbitration shall proceed notwithstanding such refusal or failure." 21,

“Ifany of the parties, although duly summoned, fails to appear without valid excuse, the
Arbitral Tribunal shall have the power to proceed with the proceed with the hearing.”

23 (3) 11fa party, duly
invited to produce evidence or take any other steps in the proceedings, fails to do so
within the time established by the tribunal without showing sufficient cause for such
failure, as determined by the tribunal, the tribunal may make the award on the evidence

before  it" 30
(AAA)

Bvan den Berg, Albert Jan, Preventing Delay and Disruption of Arhitration:
ICCA Congress Series on 5. p.236
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2.3.4

()

2341

25 (c)

1 Smit, H. and Pechota, V.. Arbitration Rules - National Institutions, p. 1-79
Wvan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on 5. p.203
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“any party fails to appear at a hearing or to produce documentary evidence, the arbitral
tribunal may continue the proceedings and make the award on the evidence before it"

25 (c)u

25(c)

21

Holtzmann, Howard M and Neuhaus, Joseph E., A Guide to the UNCITRAL
Model Law on Commercial Arbitration: Legislative History and Commentary ,pp. 700-701
Wvan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on 5. p.207
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2342

4 )()

(unless order)13

(peremptory order)

4(7)

1‘BThomas, . Rhidian. Default Powers of Arbitrators, pp.3-4
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(Federal Arbitration Act) 7

Cato, Mark ., Arbitration Practice and Procedure: Interlocutory and Hearings
Problem. 3 rd ed, pp. 673-674
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.. 1987 184 "The arbitral tribunal shall itself take the evidence.
Where the assistance of state authorities is needed for taking evidence, the arbitral
tribunal, or a party with the consent of the arbitral tribunal may request the assistance of
the court at the seat of arbitral tribunal; such court shall apply its own law.”

(Hague
Convention on the Taking of Evidence Abroad in Civil or Commercial Matter 1970)

¥ovan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on 5. p.211

¥ Born, Gary, International Commercial Arbitration: Commentary and Materials.
p.489



14

184 W

234.

(UNCITRAL Arbitration Rule) 28
(3) 1 “Ifone of the parties, duly invited to produce documentary evidence, fails
to do so within the established period of time, without showing sufficient cause for such
failure, the arbitral tribunal may the award on before it"

I3

1y

(WIPQ)
56 (d) "If a party, without showing good cause, fails to comply with any
provision of, or requirement under, these Rules or any direction given by the Tribunal,

¥Roney, David p. and Muller Anna K., The Arbitral Procedure in International
Arbitration in Switzerland: A Handbook for Practitioners, eds. Gabrielle Kohler-Kaufmann
and Blaise Stucki, (Hague: Kluwer Law International,2004), pp.59-61

¥BSanders, Pieter, Commentary on UNCITRAL Arbitration Rules, in Yearbook
Commercial Arbitration ®d. Pieter Sanders, p.207

¥ Thomas, D. Rhidian, Default Powers of Arbitrators, pp. 80-81
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the Tribunal may draw the inferences therefrom that it considers appropriate.”

28
( UNCITRAL Arbitration Rules )

30

"... the arbitrator shall require the party who is present to
submit such evidence as the arbitrator may require for the making of an award."

3l
the arbitrator may deem necessary to an

Paisley, Kathleen, Commence of the Arbitration and Conduct of the
Arbitration. American Review International Arbitration.(Vol. 9) (1998): 151
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understanding and determination of dispute, and an arbitrator or other person
authorized by law to subpoena witness or documents may do so upon the request of
any party or independently”

2344

HSmit, H. and Pechota, V. Arbitration Rules - National Institutions, ». 1-79
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(Iran - United

Bvan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on 5. p.205

B3Gaillard, Emmanuel and Savage, John, eds, Fouchard Gaillard Goldman on
International Commercial Arbitration, para.1269



48

States  Claims  Tribunal) 2-3

i

H(closure of hearing) 1468

Blvan Hof, Jacomijn J., Commentary on the UNCITRAL Arbitration Rules: The
Application by Iran-U.s. Claims Tribunal, pp.201-202

% Gaillard, Emmanuel and Savage, eds., John, Fouchard Gaillard Goldman on
International Commercial Arbitration, para.1270

%van den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on 5.p.210
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29

Roney, David p. and Muller Anna K., The Arbitral Procedure in, International
Arbitration in Switzerland: A Handbook for Practitioners, eds. Gabrielle Kohler-Kaufmann
and Blaise Stucki, p.68

B Redfern Alan and Hunter Martin with Blackaby .Nigle and Partasides
Constantine 1Law and Practice of International Commercial Arbitration.p.387

Bvan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on 5, p.205
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(Convention the Settlement of Investment Disputes Between States and Nationals of

States 1965 )10
14

(Administrative - Council)

(International Center for Settlement of Investment Dispute)

.. 1965 1
B
lﬁ) n 1
]ﬂ n n
B

.90

.. 1966

“ICSID"H
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Kaiser Bauxite v. Jamaica

AGIP v. Congo

Benvenuti & Bonfant v. Congo

Berger, Klaus Peter, International Economie Arbitration, p. 471
14 Schreuer, Christoph H., The ICSID Convention: A Commentary. (London:
Cambridge University Press, 2001), p.696
B 1bigp.709
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31
3.11
3
37
90
36(3)
3816
B 38 " Ifthe Tribunal shall not have been constituted within 90

days after notice of registration of the request has heen dispatched by the Secretary-
General inaccordance with paragraph (3) of Article 36, or such other period as the
parties may agree, the Chairman shall, at the request of either party and after consulting
both parties as far as possible, appoint the arbitrator or arbitrators not yet appointed.
Arbitrators appointed by the Chairman pursuant to this Article shall not be nationals of
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30

6-8
90 (]

3.2

the Contracting State party to the dispute or of the Contracting State whose national is a
party to the dispute.”

%7van den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration;
ICCA Congress Series on 5. p.96

1BReed, Lucy, Paulsson, Jan and Blackaby, Nigel, Guide to ICSID Arbitration.
(Hague: Kluwer Law International, 2004), p.79
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45

", Failure of party to appear or to present his case shall not be deemed an
admission of the other party's assertions.

2. Ifa party fail to appear or to present his case at any stage of the proceedings
the other party may request the Tribunal to deal with the questions submitted to it and to
render an award. Before rendering an award, the Tribunal shall notify, and grant a

period of grace to the party failing to appear or to present its case, unless it is satisfy
that that party dose not intend to do so." 42

321

45 ()
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45(1)

45(2)

45

45

45

1 Schreuer, Christoph H., The ICSID Convention: A Commentary, p.694,716
10 Ihid, p.710



p.87

156

4 12)

5, 3)

4311

3211

Reed, Lucy, Paulsson, Jan and Blackaby, Nigel, Guide to ICSID Arbitration.
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(extra petita)
(ultra petita)

14

45
W

Lew Julian . M 1Mistelis.Loukas A and Kroll, Stefan M. .Comparative
International Commercial Arbitration, p.330
13 Tunik, Deniel E., Default Proceedings  International Commercial Arbitration,
International Arbitration Law Review 1(2),(1998): 89
]74 Berger, Klaus Peter, International Economic Arbitration, p.474
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“The Tribunal shall examine the jurisdiction of the Centre and its own
competence in the dispute and, if it is satisfied, decide whether the submissions made
are well-founded in fact and in law. To this end, it may, at any stage of proceeding, call
on the party appearing to file observations, produce evidence or submit oral
explanations.”

42 (4

1)

Alcoa Minerals of Jamaica 1 Kaiser
Bauxite Reynolds Jamaica 2 .. 1974

Alcoa Minerals of Jamaica

25



25(4)

1965

% (1)

. 1974

.. 1966

42(4)

59



1974

Bauxite
Reynolds  Jamaica
1%

1

Tupman, Michael ., Case Studies in Jurisdiction of the International Centre
for Settlement of Investment Disputes. International and Comparative Law Quarterly. 35
(1986): 820-821
15 van den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on . p.123
177 Redfern Alan and Hunter Martin with Blackaby .Nigle and Partasides
Constantine 1Law and Practice of International Commercial Arbitration, ,. 447
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3.2.2

45
4419

45

45

18Schreuer, Christoph H., The ICSID Convention: A Commentary, pp.700-701

19 44 “Ifa party requests the discontinuance of the
proceeding, the Tribunal, or the Secret-General if has not yet been constituted, shall in
an order fix a time limit within which the other party may state whether it opposes the
discontinuance. If no objection is made in writing within the time limit, the other party
shall be deemed to have acquiesced inthe discontinuance and the Tribunal, of if
appropriate the Secretary-General, shall inan order take note of the discontinuance of
the proceeding. If objection is made, the proceeding shall continue"

®van den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on 5. pp.237-238



p.87

162

3.2.3

45
42

3l

45

Reed, Lucy, Paulsson, Jan and Blackaby, Nigel, Guide to ICSID Arbitration.
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3.24

45 ()

®van den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on 5. p.123
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3.25

]8380hreuer, Christoph H., The ICSID Convention: A Commentary, pp.713-714
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33

AGIP v. Congo

Bivan den Berg, Albert Jan, Preventing Delay and Disruption of Arbitration:
ICCA Congress Series on . p.219

®Reed, Lucy, Paulsson, Jan and Blackaby, Nigel, Guide to ICSID Arbitration.
p.85



4.1

45

2540),

334

166



167

Redfern Alan and Hunter .Martin with Blackaby .Nigle and Partasides
.Constantine , Law and Practice of International Commercial Arbitration, p.446
Bew Julian . M 1Mistelis, Loukas A and Kroll, Stefan M. .Comparative
International Commercial Arbitration, p.637



4.2

4.2.1

(sole arbitrator)

18 Schwebel, Stephen M and Lahne, Susan G..Public Policy and Arbitral
Procedure in Comparative Arbitration Practice and Public Policy in Arbitration: ICCA
Congress series on 3 . ed. Pieter Sanders, (Deventer: Kluwer Law and Taxation
Publishers,1987), p.214

QLew Julian . M 1Mistelis, Loukas A and Kroll, Stefan M. .Comparative
International Commercial Arbitration, p.250

168



42.2

4.3
. . 1958

Q 43.12 4
1P Redfern .Alan and Hunter .Martin with Blackaby .Nigle and Partasides
.Constantine , Law and Practice of International Commercial Arbitration, p. 446
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. 1958
3 1)
)
19 3
5
5(1)
5(0)
1)@ 1)
. 2)
3) 5(1)(d)
50)

Bvan den Berg. Albert Jan. Yearbook Commercial Arbitration. (Hague: Kluwer
Law international, 2003) (VoLXXVII), p.660  «~°
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43.1 !

43.11

5(1)() "the party against whom the award
is invoked was not given proper notice of the appointment of the arbitration or of the
arbitration proceedings or was otherwise unable to present his case” !

Mantilla-Serrano,Fernando, Towards a Transnational Procedural Public Policy,
Arbitration International. Vol. 20 No. (4) (2004): 338-339
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(truly international rule)

Ibid, p.532
% ew Julian D. M 1 Mistelis, Loukas A and Kroll, Stefan M .Comparative
International Commercial Arbitration, p.711
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13

(international due process)

%an den Berg, Albert Jan, The New York Arbitration Convention of 1958:
Towards a Uniform Judicial interpretation. (Deventer: Kluwer Law and Taxation
Publishers, 1981), p.298

1B Lew Julian D. M 1 Mistelis, Loukas A and Kroll, Stefan M. .Comparative
International Commercial Arbitration, p.711

19 Schwebel, Stephen M and Lahne, Susan G.,Public Policy and Arbitral
Procedure in Comparative Arbitration Practice and Public Policy in Arbitration: ICCA
Congress series on 3. ed. Pieter Sanders, p.216
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(international ~ substantive rules)
20

Gaillard, Emmanuel and Savage, John, eds, Fouchard Gaillard Goldman on

International Commercial Arbitration, para. 1096

ALvan den Berg, Albert Jan, The New York Arbitration Convention of 1958;
Towards a Uniform Judicial interpretation, p.298

ZWvan den Berg, Albert Jan. Yearbook Commercial Arbitration. (Hague: Kluwer
Law international, 2003) (Vol. XXVIII), p.654

A8 Redfern Alan and Hunter Martin with Blackaby Nigle and Partasides
Constantine 1Law and Practice of International Commercial Arbitration, p.533
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Schwebel, Stephen M and Lahne, Susan G.,Public Policy and Arbitral
Procedure  Comparative Arbitration Practice and Public Policy in Arbitration: ICCA
Congress series on 3. ed. Pieter Sanders, p.217

Ab Sanders, Pieter, Yearbook Commercial Arbitration. (Hague: Kluwer Law
international, 1979) (Vol.IV), p.301



176

20

ABvan den Berg, Albert Jan. Yearbook Commercial Arbitration. (Hague: Kluwer
Law international, 2003) (Vol.XXVIII), p.655

A7van den Berg, Albert Jan. Yearbook Commercial Arbitration. (Hague: Kluwer
Law international, 1985) (Vol.x), pp.461-462



177

?”

ZB/an den Berg, Albert Jan, The New York Arbitration Convention of 1958:
Towards a Uniform Judicial interpretation, p.306
LA ,
218
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Biotronick ~ Medford Biotronick

Medford
Medford
Medford
Medford
Medford
20
pill

Z0noue, Osamu, The Due Process Defense to Recognition and Enforcement of
Foreign Arbitral Award in United States Federal Courts: A proposal For a standard,
American Review International Arbitration. (11) (2000): 250

Zvan den Berg, Albert Jan, The New York Arbitration Convention of 1958;
Towards a Uniform Judicial interpretation, p. 309
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4312

5 (1) (d) 1 "the composition of the arbitral
authority or the arbitral procedure was not in accordance with the agreement of the
parties, or, failing such agreement, was not in accordance with the law of the country

Martinez, Ramona, Recognition and Enforcement of International Arbitral
Awards under the United Nation Convention of 1958: The “Refusal" Provisions, The
International Lawyer. (Summer 1990):500
2R aeschke-Kessler, Hilmar, The New German Arbitration Act v. Old German
Case Law: Which case Law of the Bundesgerichtshof (German Federal Supreme Court)
is to be Applied to The New Act?, Arbitration International. Vol. 14, No.1,(1998): 55



where the arbitration took place;”

24 ,

Z4van den Berg, Albert Jan, The New York Arbitration Convention of 1958:
Towards a Uniform Judicial interpretation, p.323

180



2

5 hid, p.325

““van den Berg, Albert Jan, Yearbook Commercial Arbitration. (Hague: Kluwer
Law international, 1986 XVoi.XI) 1p.528

“"Lew Julian . M 1Mistelis, Loukas A. and Kroll, Stefan M. .Comparative
International Commercial Arbitration, p.250
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432

43.2.1

V@ ()
1
“Recognition and enforcement of an arbitral award may also be refused ifthe competent
authority in the country where recognition and enforcement is sought finds that;
() the recognition or enforcement of the award would be contrary to the public
policy of that country."

(international public policy ordre
public international) 28

28 Ihid, p. 721
Z9van den Berg, Albert Jan. Yearbook Commercial Arbitration. (Hague: Kluwer
Law international, 2003 (Vol.XXVIl), p.665
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(mandatory laws) 1 ,

Z0Sheppard, Audley, Interim ILA Report on Public Policy as a Bar to
Enforcement of International Arbitral Awards, Arbitration International. Vol. 19, No.2
(2003): 228,239



184

Mayer, Pierre and Sheppard, Audley, Final ILA Report on Public Policy as a
Bar to Enforcement of International Arbitral Awards, Arbitration International. Vol. 19,
No.2, (2003):258-259
Z2 Raeschke-Kessler, Hilmar, The New German Arbitration Act v. Old German
Case Law; Which case Law of the Bundesgerichtshof (German Federal Supreme Court)
is to be Applied to The New Act?, Arbitration International. Vol. 14, No.1,(1998): 55-56
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2232

Z3an den Berg, Albert Jan. Yearbook Commercial Arbitration. (Hague: Kluwer
Law international, 1986) (Vol.X), pp. 464-465
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(sole arbitrator)

1996

1
GENCON

2

van den Berg, Albert Jan. Yearbook Commercial Arbitration. (Hague: Kluwer
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