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' - Audi alteram partem, * "+ Hear the other side
(Natural Justice)
" (Fair procedure) < " (Due process of law)
" (‘'the rule against bias”) * " (a fair hearing)
‘ " (an unbiased hearing)
" (Natural Justice) 2 1

)
)

“a)Audi alteram partem Hear the both sides Both side must be heard
b)Nemo Debet Esse Judex in Propria Causa ~ The rule against bias Freedom
from Interest of Bias
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2.1.1
Magna Carta
. .]215 Magna Carta
) Magna Carta
Magna Carta
(administration ofjustice)6 39 8

S.A. dc'smith, Constitutional and Administrative Law. 31 cd. (Great Dritian:

Penguin Book, 1983), p.569.
p.Stein and J. Sliand, Legal Values in Western Society (Edinburgh: Edinburgh
University Press, 1974), p.78
AC.T. Emery and B. Smyllie, Judicial Review : Legal Limit of Officer Power
(London: Sweet & Maxwell, 1986), p.213-214.
al
1. (253)) 13
6 Arthur L. Goodhart, Law of the Land (Charlottesville : The University Press of
Virginis, 1966), p. 14



Carta

Carta

Magna Carta

39
No free man shall be taken, imprisoned, outlawed,
banished or in anyway destroyed, nor will We proceed
against or prosecute him, exceptt by the lawful judgement
of his peers and by the law of the land7

Magna
1297 1 Magna Carta
Magna
(common  law)
Magna Carta Magna Carta
6
39 3
None shall be condemned without trail, Also, that no Man,
of whatever Estate or Condition that the be, shall be put
out of Land or Tenement, not taken, nor imprisoned, nor
disinherited, nor put to death, without being brought to
Answer by due Process of Law*
“due Process of Law” “the law of the land"

bid.
"ibid.



(process
of common law)%
(canon law)
(objective) :
0
“common right and reason” “universal justice”  “natural justice”
2
(natural justice)” 2
L , (Nemo
judex in re sua)
2. (Audi alteram partem)

212

(impartiality)

9J.D.B. Mitchell, “Due Process in Administrative Procedure in the United Kingdom”
in Due Process in Administrative Procedure. Volume 3(Copenhague : Prom & Co., 1978), p. 101,

Dibid, p. 120,
“Dr. Bonham case 1610 cited by Ibid., p.44
l2H. Whitmore, Principles of Australian Administrative Law. 5th ed. (Sydney The

Law Book Company Limited, 1980), p. 128.



1
(incomplete rationality and incomplete information)

3J.R. Lucas, The Principles of Politics (Oxford : Clarendon Press, 1966), p.132.
WHW.R. Wade, Administrative Law. 5tlie ed. (Oxford : Clarendon Press, 1982),
Al



state)

5ibid, p.428.

10

" (due process of law)

(wide the powers of
(extensive the discretion)

(procedural fairness)

(governmental powers)

(procedural fairness)
5



Jackson J.
Shaughnessy V. United States (1953)%6

2.1.3
(Administrative justice and Natural justice)
(broadest sense)
" (Natural justice) “
(the natural sense of what is right and
wrong)'7 (technical sense)

{ " (fairness)
(Natural Justice)

(fundamental rules)

(fair procedure) 2 (1)
(@ man may not be ajudge in his own cause)
(Nemo judex incausa sua) ! (freedom from bias)
2) (@ man’s defence
must always be fairly heard) B

I6Shaughnessy V. United States, 345 US 206 (1953)
7 Voinet V. Barrett (1885) ' Lord Esher MR Lord Mansfield
(Natural justice and Equity)
Moses V. Macferlan (1760)



(Audi
alteram partem)

(statutory tribunals)

(universal) (natural)
(judicial power) '8
(administrative power)
(powers
created by contract)

(the rules of natural
justice)

(ordinary administrative power)
(public authorities) ,

(Natural justice)

(void)®

IBH.W.R. Wade, Administrative Law, p. 464.
91bid. p.465.
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221
(An ancient rule)

Dypig.

" (God)

(abuse of power)2)

13

(wrong procedure)

(Adam



14

Bently’s Case {R.v.
University of Cambridge ( . .1723)},

Dr.Bently King’s Bench
, Dr Bently
Q45 o_ . yy L
“ ” (“the laws of
god and man™)2
(the old conception of natural justice)
, Bagg's case (1615)
Plymounth (the mayor)
: (void)

Bagg's case (1615)
(@ mandamus for restoration)

AHW.R. WADE, Administrative Law. Seventh Edition (London : Clarendon, 1995),
p.498.



(void)

Bagg's case
Boswell's case (1606),  R.v. University of Cambridge (1723)
R.v. Archbishop of Canterbury (1859)

222 19
19
(a hishop)
! " (a curate)
bishop (a vicar)  bishop
(bisshop) (the vicar)
, {



16

Bayley B 2
“ (bishap)

" (the principle of natural justice)
(an administrative character)

19

" ) " (the principle of natural justice)

[ — ” *

(an administrative character)

2 R.V. Archbishop of Canterbury (1859) 1E & E 545



7

"4

’ " (the contract of membership)

Lord Denning ' Abbott
V.Sullivan (1952)

B Wood V.Woad (1874) LR9 Ex. 190 Byrne V.Kinematograph Renters Society
Ltd. (1985) 1WLR 762.

20 Bum V.National Amalgamated Labourccrs Union (1920); Lee V. Showmen's
Guild (1952); Lawlor V.Union of Post office Workers (1965); Breen V. Amalgamated
Engineering union (1971)  Stevenson V. United Road Transport Union (1976).



18

an
(the
right to be heard) : Cooper V. Wandsworth Board of Works (1863).
1 1 J . .18%
London ’
" (the local Board of works)
[ (seven days' notice) ;
. 1855
Wandsworth

(purely administrative)



Eric CJ 5
f
2.2.3
1 (Statutory Hearing)
. .1914
Arlidge (Local Government Board V. Arlidge
(1915)) , (A public inquiry)

Hampstead

5 Cooper V.Wandswroth Board of Works (1863)
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)
(Without a fair hearing)

(inspector)

(the House of Lords)
( )

(the procedure of a government department)
(the Legal standard of a fair hearing)

2 1}
" (the judiciali-
sation of administrative procedure)
Alridge
(Report) Franks . .]957 ( the Franks
Committee of 1957 ) Alridge ‘ "

J " (the standard of faimess)



6 * 1 ) o

lfuijtm "

. (inquiry)

(1) (public inquiry)
(bearing public inquiry)

(independent)
( di alteram partem)®

(judicial or quasi-judicial power)

(judicial or quasi-
judicial) L
( judicialization of administration)
1958 (The Tribunals and
Inquiries Act 1958)
1971

(information)

( N7 A &)
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(public inquiry)Z

(agreement)
18
(balance) ,
19 Inclosure Act 1801
“...proving the several
facts....” parish, manor, hamlet
district
., (ad hoc commission of inquiry)
B
. .1845 General Inclosure Act 1845

1 ]_1 7 Provisional Older
’ 1

provisional Older

Act of Parliament

i
, . .2534), 186.
ZR.E. Wraith and G.B. Lamb, Publie Inquiries as an Instrument of Government,
ed, (London : George Allem & Unwin Ltd, 1971), pp.18-19.



Public Health Acts 1848, 1875 1936 Local Government Acts
1858  1933@

19 :

(Statutory inquiry)
(non-statutory inquiry)

' (mandatory inquiry)

(discretionary inquiry)

(function)
L J

ZH.W.R. Wade, Administrative Law. 7th ed, (LONDON: CLARENDON), p.827.
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1.
. .1958 Committee on
Tribunals and Inquiries Frank Committee
Tribunals
Frank 3
(openness) (fairness)
(impartiality) )
(inspector) :
* (die person appointed)
(inspector) (inspector)
(information)
)
2
Lord
Chancellor )
Frank

Lord Chancellor
Lord Chancellor
Lord Chancellor



(tribunals)
Inquiries Act 1958

14
oy

25

1(report) 4

Frank 2

Frank

Frank
(inquiries) Tribunals and
1971

1 (inquiry) Tribunals and Inquiries Act 1971
1985 7) Lord Chancellor
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Council on Tribuna
(Compulsory Purchase by Local Authorities (Inquiry Procedure) Rules 1962 ( .I. 1962

No, 1424)) (Town and Country Planning (Inquiries Procedure) Rules 1969 ( .I.
1969 No. 1092)

1 42

) .

3

(hearing) 28 '

4, ' (appellant)
(authority)
5.

Frank

(inquiry)
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(3) (administrative tribunals)
' 1958
: (The Tribunals and Inquiries Act. 1958 1971)

(Judicial or quasi-judicial act)
1958
(Council on Tribunals)

“administrative Tribunals”
hoard, court, committee,
commissioner I

2,000

2,000 50

(licensing)

(Land Tribunal)
(Rent Tribunals)

(legality)
(opportunity)



1958
tile Queens Bench Division

court of Appeal

(audi alteram partem)'%
(rule against hias)
(motivation)

224

council)

28

Divisional Court of
Land Tribunal

Nakkuad Ali v. Jayaretre

(Judicial committee of the Privy



natural justice

Audi Alteram Partem

Rex V. Lemon St. Police Station Inspector

(expression unius est exclusion alterius) |

FS.A. de’ Smith, “The right to a hearing in English Administrative Law”, In
Havard Law Review (Volume 68: February 1955), p.582.



2.3

Procedure)

14 ]

(Mandatory Procedure)

30

(Directory



3

(Mandatory Procedure)
1
2.
3 ,
4,
: (natural justice)
(duty to act fairly) (Void)
?

(Ultra vires)

(Ultra vires)

JJean RIVERO, Administrative Law ET Droit Administrative. (Paris, 1986),

p. 189.
Plurgen Schwarze, Droit Administrative European (Volume II). (Bruxelles:

Luxembourg, 1994), P.1355,
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(Audi alteram partem) n

Certiorari, Prohibition, mandamus an injunction
“Errors in Fact’

" Glynn V.Keele University (1971) W.L.R.487.



" Voidable

(void)¥

“natural justice”
“natural justice”

fairness

Lord Hailslam

S.A.de Smith, Judicial review of administrative action, p. 241.



“natural justice”

“natural justice”

“ atural justice”
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