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This Thesis focuses on implications and inconveniences related to exercise of a
right under a contract granting public service concession which is given as a guarantee to
financial institutions. The result of the Thesis has been summarised for formulation of
appropriate measures leading to remedy of such implication and inconveniences Financial
institutions granting credit facilities to the concessionaire of public service can therefore obtain
sufficient and appropriate protection, and possess rights over assets of such concessionaire
which is a debtor in priority to other creditors.

The researcher has found that most public service concessions are of the Build-
Transfer-Operate (B-T-O) nature in which concessionaires shall virtually have no assets other
than the rights under the concession contracts. The said rights is not capable of being pledged
or mortgaged under Thai laws. Juristic acts most currently applied or adopted are assignment
ofclaims, and assignment ofrights and obligations to financial institutions on the condition that
such assignment shall become enforceable upon the breach by conce ssionaires of related
credit facilities agreements with financial institutions or government authorities and that such
financial institutions shall have notified that they intend to assume the rights and obligations.
However, whether the government authorities shall agree to this conditions depends upon the
negotiation. In addition, the two methods of assignments do not provide financial institutions
in the capacity of assignees with the status of preferred or secured creditors under bankruptcy
law. As regards the systems of Build-Operate-Transfer (B-O-T) and Build-Own-Operate
(B-0-0), assets in the projects such as parts of sky trains which are not assembled as
machinery ready for use are not mortgaged. Accessories, spare parts and tools for repair and
maintenance of sky trains system are not mortgaged, either, not to mention fiber optic network
which is of considerable value. A pledge of these assets shall render concessionaires to be
unable to enjoy the possessory right over the said assets.

The researcher, therefore, proposes two options to overcome the difficulty :one is
to promulgate specific laws to allow an exercise of rights under the public service concessions
and assets in such projects as guarantee whereby financial institutions receiving such guarantee
shall have rights in preference to other creditors, and the other is to amend the Civil and
Commercial Code to the extent that financial institutiions become specially preferred creditors
over movable and immovable properties purchased or created by concessionaires in the
projects by the advances drawn from financial institutions.
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