2.1

(shape) (pattern) '

(functional purpose)

(commercial purposes)



industrial
design

2539), 184.



A
. .2522 (
2) . .2535) ‘
Registered Designs Act 1949 section 1 (1)
‘ (shape) (configuration)
(pattern) (ornament)
(@)
()
©
Y

2Christine Fellner, Industrial Design Law (London : Sweet & Maxwell, 1995), P.1.

10



? The Patent Act 35 .S.C.A section 171 ‘

(new), (original)
(ornamental)
The Design Law section 2 (1) ‘
(shape), (pattern) (colors)
(design)
(functional purpose)”
1I 1

?!



. 2522 (

section 1 (1)
(pattern)

(configuration)

(configuration)

(2 .. 253 ‘.

Registered Designs  Act 1949

‘o (shape), (configuration),

(ornament)...”

(shape)

(shape)

Cow & Co., Ltd. V. Cannon Rubber Manufacturers Ltd.3

(configuration)

(configuration)

Sommer Allibert ( .K.) Ltd v. Flair Plastics Ltd4

3 Cow & Co., Ltd. v. Cannon Rubber Manufacturers Ltd. (1959) R.p.c. 240, 347 quoted in

Christine Fellner, Industrial Design Law. P.20.

Sommer Allibert ( .K) Ltd. v.Flair Plastic Ltd. (1987) R.p.C. 599 quoted  Christine Fellner,

Industrial Design Law, pp.18-19.



(colors)

Cook and Hurst's application (1979f
Coolc and

Lukmoore Restos Ltd v. Kempat Ltd. (1936)

5 Cook & Hurst's Design Application (1979) R.p.c. 197 quoted in Christine fellner. Industrial
Design Law. P.60.

+6lbid, P.19



(subjective)

(artistic)

(design document)
(model)

185.

14



50

I Re Littlewoods
Pools Ltd. Application (1949) 8

2.2

(aesthetic)

8 Little Woods Pools Ltd. Application (1949) GG REC 309 quoted in Christine Fellner,
Industrial Design Law. P.48.

63.
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(aesthetic)

"Michale Edenborough, Intellectual Property Law (London : Cavendish Publishing Limited,
1995), P.169.



LChristine Feliner, Industrial Design Law. P.2.

7



23

(exclusive right)

,2531), 3,

(natural right)

92522



231

2311

(infringement)

(exclusive right)

(2 . 25%) ‘

L2522 (2

(external aspects)

19

. 2522

. .2535)



L2522

(2 . .25%)

(colors)

?7? ? .. 2522.

20

(lines)



2535)

56
2)

L2522 (

58
.. 2535)

« " ntniinn
11« 1« Tltimps .V

2
56
2) . .2535)
(novelty)
?
3
(2.
.. 2522 (



«

56

?

.. 2522

12.

22



57

1)
57 (1)

L2522 |

2)

5/

28

23

. 2535)



65

24

57 (2)

28



25

59 58
28
(&) 57 (1) @ @)
( 57(4)
5T(1H@ 6
()

. 2522 (2 . .25%)



26

. .2522 (] ( 1) . .2539)
! |
1)
)
!
() ( 58
(1)
!
| |
! !
. .2522 (! ( 2) . .2535)
!
) ( 58(2)
! ! I
| |
I !
!

2.3.1.2

I ! The Patent

Act35 S.CA



21

(Ornamental designs)®b

section 171 ‘
(new), (original) (ornamental)
1
(1)
(configuration) ; (surface ornamentation)
(article of manufacture)
(tangible) B
9

IManual for handing of application for Patents. Design and Trademarks throughout the world.
P.76 Marie Anne Greene, Design right throughout the world. (New York : Clark Boardman Company
Ltd.), P.83.

Iisection 171 "Whoever invents any new, original and ornamental design for an article of
manufacture may obtain a Patent therefor, subject to the condition and requirements of this title.”

18Vargreth Barrett. Intellectual Property (New York :Emanuel Law Outlines, Inc, 1991), P.54.

1Donald . Chisum and Michael A Jacobs, Understanding Intellectual Property Law. ( New York
: Matthew Bender & Company Incorporate, 1995) P.66.



28

ZahnZw
(2) (ornamentality)
(Patent and Trademark office)
(fine arts)
(3) (non functionality)

20 re Zahn, 617 F.2d 261, 204 us P.Q 988 (CCPA 1980) quoted in Donald S.Chisum and
Michael A. Jacob, Understanding Intellectual Property Law. P.66.

2 re Craletti Power Controls Corp V. Hybrinetics Inc. quoted in Donald  Chisum and
Michael A. Jacob, Understanding Intellectual Property Law. P.6-7.



29

(4) (Novelty)

section 171 22 section 102

(4.1

(section 102(2))

(4.2)
1 (section 102(b))
(43)
12
(section 102(d))
(44)

2section 171 “... The provision of this title relating to patents for inventions shall apply to patents

for designs, except as otherwise provided."



©)

obviousness)

(prior art)

(non obviousness)

0

(ordinary skill)

(Non



10 3
designers) 65
(1.2)
115
7 10
24 15

2 1

153

65

65

65

65

65

65

il

3

(joint



65

65

12

65

12

12%

il

65

1

1

il

65

65

32



L 69 137
12
(14)
S50
. 2535) 65 0 28
2)
L 52 |
. .2535) 62
2
il 13 65

12

28 10 65

2



(public domain)

)

(exclusive right)

- 2522 (

28

36

(

63
2) . 253



65

63

(exclusive right)

63

63

3)

MHLCV}-

(monopoly)



36

2.3.2.2

, The Patent Act
(Utility Patent)
(section 171 2)

(1)
section 111 section 1713
(assign)
(section 118)
2
(joint desinger)
(sectionl 16)
2)
section 173
14 (renewal)
3lsection11l section 171 “Application for patent shall be made, or authorized to be

made Dby the designer .except as otherwise provided in this title dn writing to the commissioner..."



section 171

(reproducing)

(31 ,
section 171 2)

(32)
(section 261 section 171

24 !

241

(exclusive right)

(copy)

(section 271(a)

Design Law
Design Law

3



38

2411

2 Registered Designs Act 1949 Copyright Designs and Patents Act
1988 2
(Registered Designs) (Unregistered Designs)

24.11.1 (Registered
Designs)
Registered Designs Act 1949 section 1 (1)
' (shape), (configuration),
(pattern) (ornament)

(1) (shape), (configuration),
(pattern) (ornament)
(external
aspects) : :



39

2
(shape) (configuration) 3
(shape) (configuration)

Cow & Co Ltd. v. Cannon Rubber manufacturers Ltd.)
( Sommer Allibert ( K. Ltd. v. Flair Plastic

Ltd.)
(pattern) (ornament)

(lines) (colors)

( Cook
and Hurst's Application)

Michael Edenborough .Intellectual Property Law. P.180.



40

Registered Designs Act 1949 section 44(1)
(article) ‘
"3 (article)

50

BMichael Fdendorough. Intellectual Property Law. P.181.

Jsection 44(1) “Any article of manufacture and includes any part of an article if that part is made

and sold separately”



(aesthetic) (artistic  merit)

(artistic work)

Copyright Designs and Patents Act 1988
‘ ; (solely)

1] n

(solely)

3ibid, P.182.

% Ferrero and CSPA's Application (1978), quoted in Christine Fellner, Industrial Design Law.
P.183.

4



42

', (novelty) 3

isection 1 (2) states that “A design which is new may, upon application by the person claiming

to be the proprietor, be registered under this Act in respect of any article, or set of articles, specified in
the application”

B section 3 (3) states that “For the purpose of deciding whether a design is new, the registrar
may make such searches, ifany, as he thinks fit"

section 3 (4) states that “The registrar may, in such cases as may be prescribed, direct that for
the purpose of deciding whether a design is new an application shall be treated as made on a date
earlier or later than that on which it was in fact made.”

HRDR 34 (1) (3)

4RDR 34 (1) (b)



section 1 (4)

section 1 (4) ‘

"D

1 section 1 (4) (a)

42section 1 (4) states that “a design shall not be regarded as new for ihe purpose of the Act if it
is the same as a design -
(a) registered in respect of the same or any other article in pursuance of a prior application,
or
(b) published in the United Kingdom in respect of the same or any other article before the
date of the application,
or if it differs from such a design only in immaterial details or in features which are variants
commonly used in the trade"

43 Shallwin Ltd's Application (1961), Ibid, P.185.



2. section 1(4)(b) 2

(exclusive right)
domain)

2.2

4  Rosedale Associated Manufacture Ltd. v. Airfix Products Ltd. (1957), Ibid, P.186.

% Flour Oxidizing Co Ltd. v. Carr & Co Ltd. (1908), Ibid, P.186.

44

(public



section 6(4)%

50 )
section 6(5)4&
25

G
section 1 (1) (b) (ii)

section

1)) section 1 (1) (b) (0

1. @. @)

(section 1(1)( )

Registered

section 6(4) “Where an application is made by or with the consent of the owner of copyright in

an artistic work for the registration of a corresponding design, the design shall not be treated for the

purposes of this Act as being other than new by reason only of any use previously made of the artistic

work, subject to subsection (5).”

47section 6(5) “Subsection (4) dose not apply if the previous use consisted of or included the

sale, letting for hire or offer or exposure for sale or hire of articles to which had been applied

industrially...”



Designs Act 1949 (design)

(5.2)
(section 1 (1)(0)(0)

‘ ; (solely)

Interlego AG V. Tyco Industries Inc. (1988)

(shape or configuration)
(pattern or ornament)

(3)
(section 1(1)( )00)

8 Interlego AG v. Tyco Industries Inc. (1966),Ibid, P.187.

46



47

(integral part)

must-
match
(match)
must-match (Spare parts)
(
)
must-match
must-match
(designer)
(Spare
parts) must-match Y

49Robert Merkin, Copyright, designs and Patent : The New Law (London : Longman Commercial
Series, 1989), P.315.



48

2.4.1.1.2 ( registered
Designs)
! "design right”  design right
Copyright, Designs and Patents Act 1988 design right
(designs  for purely functional
articles”
50
The Registered Design Act 1949
Copyright Designs and Patents Act 1988
design  right
section 213 Copyright Designs and Patents Act 1988
1 11
( ) KL

(1)
(shape)

(configuration) (pattern)

Hsection 213 “design means the design of any aspect of the shape or configuration (whether
internal or external) of the whole or part of an article.”



49

(ornament) (registered  designs)
! "design right"

“design right”
(eye-appeal)d
(Registered Design)

2) '
Copyright, Designs and Patents Act 1988  Part Il
design right " " (article)
section 51(1)¥ ) : " (artistic work)
design right
Part I
design right design right
(co-exist)
)
design right (whole)
(part)

51Christine Fellner, Industrial Design Law. P.107.

5section 51 (1) “Itis not infringement of any copyright in a design document or model recording
or embodying a design for anything other than an artistic work or a typeface to make an article to the
design or to copy an article made to the design.”



50

(Registered Designs Act 1949) section 44(1)3 ! 1 " (article)
‘ , (that part be made
and sold separately) Registered Designs Act 1949
design right
' " design right

(part of an article)

design right 5
design right
(whole articles) C&H Engineering v. F. Klucznik & Son
LtdD 2 design right metal roll-bar

ol bar
(design document)
metal roll-bars

5section 44(1) “Any article of manufacture and includes any part of an article if that part is made
and sold separately”.

5Christine Fellner, Industrial Design Law. P.108.

% ¢ &HEngineering V. F. Klucznik & Son Ltd. (1992) F.S.R. 421, quoted in Ibid.



design right
design right
(4) « section 213(3)
section 213(3)% 4
design right
(4.1) (section 213 (3)(a))

section 213 (3) (a)

(4.2)

(section 213 (3)(b)(i))

section 213 (3)(b)(i) “must- fit"
must-fit
(unregistered design right  design right)

Ssection 213(3) states that “Design right does not subsist in -
(a) a method or principle of construction
(b) features of shape or configuration of an article which -

ol

() enable the article to be connected to, or placed in, around or against, another

article so that either article may perform its function, or

(i) are dependent upon the appearance of another article of which the article is

intended by the designer to form an integral part, or
(c) surface decoration."



must-fit
, (spare parts)
1] ( 1
design right)
must-fit
lego (
design right must-fit
lego
( )
design right y
must-fit design right
design  right
design right
design right
(4.3)
(section 213(3)(b)(ii))

5/Robert Merkin. Richards Button on Copyright, Designs And Patents : The New Law, p,. 368.

52



section 213 (3) () (ii) “must-match”
' : The
Registered Designs Act 1949 section 1(1)(b)(ii)

must-match

(Spare parts)
must-match

must-match

must-fit must-match

must-fit must-match
must-fit

design nght



54

(lego) | design right must-fit* must-match

design right"

' must-fit must-match ’
' (sets) 1 design right

design right

(4.4) : (Surface Decoration)(section 213(3)(c))

design right
Registered Designs Act 1949 8

design right
must- matchA The Registered Designs Act 1949

must - match

53Michael F Flint, Clive D Thorne and Alan p Williams, Intellectual Property the New Law, A
Guide to The Copyright. Designs And Patents Act 1988, (London : Butterworths, 1989), P.137.



55

5) ‘a b9 (originality)
design right ~ Copyright
Designs and Patents Act 1988 (novelty)
The Registered Designs Act 1949 design right
(original) )
(commonplace)
®

design right 2

C&H Engineering v. F. Klucnik & Co,,
Ltd' 11 n

(not copied but the independent work of the designer)@

Ssection 213(1) “Design right is a property right which subsists in accordance with this part in
original design”.

B0section 213(4) “A design is not “ original “for the purpose of the this part if it is commonplace in
the design field in question at the time of its creation”.

6lChristine Fellner. Industrial Design Law. P.118

@ C&H Engineering V. F. Klucnik a Co., Ltd. (1992) F.S.R. 421 quoted in Ibid.



56

(commonplace)
(mundane)
design right
design right
(monopoly) 25
(exclusive right) (copy) 6
(appeal to eye) (aesthetic)
design
right The

Registered Design Act 1949

63Michale Edenborongh, Intellectual Property Law. P.155-156.

ARobert Merkin, Richards Bulton on Copyright Designs and Patent : The New Law. P.360.



5/

5
design right ~ Part . Copyright, Designs and
Patents Act 1988 (design
document) 6

(design document)
section 213 (6)
(drawing), (a written description), (@ photograph),
(data stored in a computer) '

design right

" (method or principle of construction)
design right

gsection 213(6) “Design right dose not subsist unless and until the design has been recorded in
a design document or an article has been made to the design”.



(first record)

design right micro-engineering design
design right
(non-
artistic) design right
(sculpture)
24.1.2
article 2
article 2 ‘ (shape), (pattern)
(color)
"%

“article 2(1) “Design in this law means the shape pattern or color or a combination of these in
an article which produces an aesthetic impression on the sense of sight”



(Design Law)

(pattern)

(color)

(solids)
(intangible things)

(shape)

59

(shape)



60

(23)
(24)
" (shape) 3
" (pattern) (layout) (figures), (diagram)

3

3)

(aesthetic impression)
" (aesthetic inpression)
(time), (race)
(region)
(noble)

(fine art)



61

article 2(1)

article 3 5 Design Law

article 3
8
(mass-produced industrially)

(novelty) article 3(1)
article 3(1)(i), (i), (i@

Grarticle 3(1) “Any person who has created a design capable of being used in industrial

manufacture may obtain a design registration”

gBarticle 3(1) “Any person who created a design capable of being used in industrial manufacture
may obtain a design registration therefor, except the case of the following designs:
(i) designs which were publicly known in Japan or elsewhere prior to the filing of the design
application;
(i) designs which were described in a publication distributed in Japan or elsewhere prior to
filing of the design application;
(iif) designs which are similar to those referred to  the two preceding paragraphs”



62

(article 3(1)0))

(article 3(1)00)

() article 3(1)0) 3(1)00
(article 3(1)(iii>)

article 3(2)®

“article 3(2) “Where a design easily have been created, prior to the filing of the design
application, by a person with ordinary skill in the art to which the design pertains, on the basis of a
shape, pattern or color or any combination there of widely known in Japan (other than a design referred
to in any of the paragraphs of the preceding subsection), a design registration shall not be effected for
such a design, notwithstanding the preceding subsection."



article 3(2)
(no creativity)

() (shape), (pattern),

(commonplace)

(imitated)



64

(article 5(0)

(article

(unregistered

Tarticle 5 “A design registration shall not be effect for the following designs, notwithstanding

article 50

()

()
5(ii»

24.2

24.2.1

(registered design)
design)
2

section3d”:

(i) design liable to contravene public order or morality

(i) design liable to give rise to confusion with respect to article connected with any

other person’s business.”



65

section 1(2)  The Registered Designs Act 1949
Vi

(first ownership)
(proprietorship)

(1.1) (The author of the design)
section 2 (1) The Registered Designs Act 19497

Tlsection 1(2) states that “A design which is new may, upon application by the person claiming
to be the proprietor, be registered under this Act in respect of any article, or set of articles specified in

the application”
T2Christine Fellner, Industrial Design Law. P.124

T3section 2(1) states that “The author of a design shall be treated for the purposes of this Act as
the original proprietor of the design, subject to the following provisions”.



66

design
right design right
Design Right (section 3 (2))748
section 2(1)
(1.2)
(13)
(joint authorship)
design right
(1.2) (the person commissioning the design)

section 2 (1)(1a)5

Tisection 3(2) states that “An application for the registration of a design in which design right
subsists shall not be entertained unless made by the person claiming to be the design right owner."

Tsection 2(1) (1a) states that “Where a design is created in pursuance of a commission for
money or money’s worth, the person commissioning the design shall be treated as the original proprietor

of the design."



6/

(1.3) ' (employer)

(in the course of employment)
(section 2 (1)(1h))®

(apprenticeship)&
@
The Registered Design Act 1949 Section 8(1)®
5 section 8(2)®
4 5 20

Tesection 2(1b) states that “Where, in case not falling with in subsection (1a), a design, is
created by an employee in the course of his employment, his employer shall be treated as the original
proprietor of the design”.

TiMichale Edenborough, Intellectual Property Law. P.195.

M section 8(1) states that "The right in a registered design subsists in the first instance for a
period of five years from the date of the registration of the design.”

Tsection 8(2) states that "The period for which the right subsists may be extended for a second,
third, fourth and fifth period of five years, by applying to the registrar for an extension and paying the
prescribed renewal fee”.



68

25
(section 3 (5))@

section 8(5)&

)
The Registered Designs Act 1949
(exclusive right)

(3.1)

(3.2)

8 section 3 (5) states that “...a design when registered shali be registered as of the date on
which the application was made or is treated as having been made."

8l section 8 (5) states that “Where it is shown that a registered design
(a) was at the time it was registered a corresponding design in relation to an artistic work in
which copyright subsists, and
(b) by reason of a previous use of that work would not have been registrable but for section (4)
of this Act,
The right in the registered design expires when the copyright in that work expires, if that is
earlier than the time at which it would otherwise expire, and it may not thereafter be renewed”.



69

(section 7 (1))*2

(exclusive right)

(Voluntary Licences) (Compulsory
Licences)

82 section 7(1) states that “The registration of a design under this Act gives the registered
proprietor the exclusive right -

(a) to make or import-
(i) for sale or hire, or
(if) for use for the purposes of a trade or business, or
(b) to sell, hire or offer or expose for sale or hire, an article in respect of which the design is
registered and to which that design or a design not substantially different from it has been applied."



(exclusive)

24212

24112

8section 10 of Designs Rule 180.

84bid, P.200.

section 108

10

Designs Rule 180
(person interested)



1

2) (Ownership of design right)
(21)
section 215 (1) ' design right
B
1 &
C & H Engineering V.F. Klucznik & son
Ltd, ( )
2 desigh right
2 g
(22)
B

8isection 213 (1) “The designer is the first owner of any design right in a design which is not
create in pursuance of a commission or in the course of employment.”

&section 214(1) “ this part’the designer’in relation to a design means the person who creates
8 ¢ &HEngineering V. F. Klucznik & Son Ltd. (1992) F.S.R.421 quoted in Christine Fellner.
Industrial Design Law. P.130.

8 section 215(2) “Where a design is created in pursuance of a commission, the person
commissioning the design is the first owner of any design right in it”



I

®
23) |
(in the course
of his employment) section 213 (3) design right D

(in-honse)
section 213 (3)

E 1 national insurance contributions

section 213 (3)

8 section 263 “Commission means a commission for money or money’s worth”

) section 215 (3) “Where, in a case not falling within subsection (2) a design is created by an
employee the course of his employment, his employer is the first owner.”

9 section 263 “employee, employment and employer refer to employment under a contract of
service or of apprenticeship"



3

(Co-ownership) design right
section 213 (1)
section 258 (1)2

()

section 216
1) Design right
(@)

2) subsection (1)

Asection 258(1) “Where different persons are whether in consequence of a partial assignment
or otherwise entitled to different aspects of design right in a work, the design right owner for any purpose
of this part is the person who is entitled to the right in the respect relevant for that purpose.”



14

design
right®

section 216 (1) (a) '
15

(design document) , : ,

15

section 216 (1) (b)
10

Bsection 216 “(1) Design right expires-

(a) fifteen years from the end of the calendar year in which the design was first
recorded in a design document or an article was first made to the design,
whichever first occurred, or

(b) if article made to the design are made available for sale or hire within five
years from the end of that calendar year, ten years from the end of the
calendar year in which that first occurred

(2) The reference in subsection (1) to articles being made available for sale or

hire is to their being made so available anywhere in the world by or the license of the design right owner



section 216 (1) (a)

10
5
10
10
3l . .2535
. .2545
10 . .2535

(invoice)

6]

10
(pre-marketing promotion)

(delivery note)

section 216 (1) (@)  (b)

15

section 216 (1) ( )

section 216 (1) (a) 15
section 216 (1) ( )

10 .. 2535
. .2535
.. 2535 10
a

15



10

3l . .2550
?
20 2538
3l .. 2548
. .2535
5
(b) section 216 (1) (a)
. .2535
3l . .2550
2 4
@)

(exclusive right)

(registered design right)

(reproducing)

16

2535
5
10
10
10 .. 2550
section 216 (1)
15
design right

(negative right)

(patent)
(copying)



I

Copyright Designs and Patents Act 1988

(4.1) (section 226(1))
(@) ,
()

! 9

section 226 (1) (@) ()

% section 226(1) “The owner of design right in a design has the exclusive right to reproduce the
design for commercial proposes-
() by making articles to that design, or
(b) by making a design document recording the design for the purpose of enabling such
article to be made."

% section 226(3) “Design right is infringed by a person who without the license of the design
right owner does, or authorizes another to do anything which by virtue of this section is the exclusive right
of the design right owner.”



18

%
(prototype)

(4.2)
(section 227(1)(a))

(4.3)
(section 227(1)( )

(44) ,
(section 227(1 )(c)>

(4.5)

(Voluntary Licences) Licence of Right
(Compulsory Licence)

(exclusive) 1

%section 226(4) “For the purposes of this section reproduction may be direct or indirect, and it is
immaterial whether any intervening acts themselves infringe the design right”.



Licence of Right :
Patents, Designs and Trade Marks
5
(non-use)
Licence of Right  (section 237)%

ust-fit t-matchi '
Right

article 3(1)%®

&

Comptroller General of

Licence of Right

B
Licence of

"section 237 “Any person is entitied as of right to a license to do in the last five years of the

design right term anything which would otherwise infringe the design right."

%Hbid, P.144.

"article 3(1) "Any person who has created a design capable of being used in industrial

manufacture may obtain a design registration therefor.......... :



80

Design Law 15
article 2110
(public - domain)

(renewal)

100article 21 “The term of a design right shall be 15 years from the date of registration of its
establishment”

registered designs act 1949
25



8l

3)
(exclusive right)
(similar) (0]
(identical) (similar)
(exclusive right)
0%
(licenses) 2
(voluntary license)
1) (exclusive license)

1B

Warticle 23 “The owner of a design right shall have an exclusive right to commercially work the
registered design and design similar thereto. However, where the design right is the subject of an
exclusive license, this provision shall not apply to extent that the exclusive licensee has an exclusive right
to work the registered design and similar thereto."

1Marie Anne Greene, Design Right Throughout The World. P.197.

article 27 “(1) The owner of a design right may grant an exclusive license on such right.
(2) An exclusive license shall have an exclusive right to commercially work the
registered design and designs similar thereto the extent laid down in the license
contract."
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(license)
2) ! (non-exclusive license)
it
(design register) 15
(compulsory license)
(non-exclusive license)
(assignment)
(design register)
15

Warticle 28 “(1) The owner of design right may grant a non-exclusive license an such right.
(2) A non-exclusive license shall have the right to commercially work the registered
design and designs thereto the extent prescribed in this law and laid down by
the license contract.”

103bid, P.196.
108hid.
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L (expression of idea)

(idea) o

10 .. 2537 6



(novelty)
10

(originality)

‘a*a

251

(originality)

skill, labour and judgement principle

(originality)

(originality)
(novelty)

(novelty)



251

25.1.1
.. 2537

. .2537)

.. 2537

(drawing)



99.

41.

86



(subjective)

110 : 101.

87



. .2537

.. 2537
. .2522 (2 ..2%3%)



89

.. 2537

2.5.12 ’ ' !

The Copyright Act 1976
(applied art)
(industrail design)13

(a useful article’s design)
(pictorial),
(graphic) (sculptural)
( ) (utilitarian aspects of the article”

12Donald . Chisum and Mochael A. Jacobs, Understanding Intellectual Property Law. p.6™t.

2 |bid.
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! section 102(a)
' ' section 102(a)
(5) (pictorial  work), (graphic  work),
(sculptural work)

section 101

(applied art), , ,

L4section 101 “...the design of a useful article, as defined in this section, shall be considered a
pictorial, graphic, or sculptural work only if, and only to the extend that, such design incorporately
pictorial, graphic, or sculptural features that can be identified separately from, and are capable of
existing independently of, the utilitarian aspects of the article”.

1%ection 101 “ Pictorial, graphic and sculptural works” include two-dimensional and three-
dimensional works of fine, graphic and applied art, photographs, prints and art reproductions, maps,
globes, charts, diagrams, models and technical drawings, including architectural plans. Such work shall
include works of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects

are concerned...”



articles)

(model)

(applied art)

(artistic - craftsmanship)

section 101
(useful articles)

(

91

(useful



2

(incorporated)
(useful article)

(mass-produce) ( ) i

(useful article) section 101

Utsection 101 “...the design of a useful article, as defined in this section, shall be considered a
pictorial, graphic, or sculptural work only if, and only to the extent that, such design incorporates
pictorial, graphic, or sculptural features that can be identified separately from, and are capable of
existing independently of, the utilitarian aspects of the article”.

UMargreth Barrett, Intellectual Property. P.148.
Uection 101 “A “useful article” is an article having an intrinsic utilitarian function that is not

merely to portray the appearance of the article or to convey information. An article that is normally a part
of a useful article is considered a “useful article™.
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(physically)
(conceptual)

Carol Barnhart .V Economic
Cover Corp., 773 F.2d4n (2d Cir. 1985)

(purpose)

(inextricably intertwined)

(aesthetic choice)
D

Carol Barnhart v. Economic Cover Corp.

119bid, P.149.

Dyyig.



2d 1142 (2d Cir.1987)

94

Brandir International v. Cascade Pacific Lumber Co., 834 F.

(mélai sculpture)

2513

Copyright, Designs and Patents Act 1988 section 4(1) ‘

section 4(1) * the Part “artistic work” means-
(a) a graphic work, photograph, sculpture or collage, irrespective of artistic quality,
(b) awork of architecture being a building or a model for a building, or
(c) awork of artistic craftsmanship.”



d
(a graphic work) section 4(2)
' (&) , , . ,chat  plan
(b) , , ,
”]2
(graphic)
IR
(photograph)
(sculpture) cast (model)
(collage)
3

12section 4(2) “graphic work includes-
(a) any painting, drawing, diagram, map, chart or plan, and
(b) any engraving, etching, lithograph, woodcut or similarwork.”

123Vicheal Edenborough, Intellectual Property Law. P.26

%



(@ work of architecture)

(a work of artistic craftsmanship)

section 4(1)(a)

(irrepspective of artistic guality)

(subjective)

96



section 4(1)

section 4(1)

(design document)
section 51(1)  *
document) (model)

section 51(1)

9

(model)
(design

section 51(1) “It is not an infringement of any copyright in a design document or model

recording orembodying a design for anything other than an artistic work or a typeface to make an article

to the design or to copy an article made to the design.”
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section 51(1)

3
(shape) (configuration) (surface
decoration)1Z® 2
1
section 51(1) (design document)
2

section 51(1)

section 51(1)
Copyright, Design and Patents Act 1988 Part |ll

Design  right
design right ( )
section 236 ‘
design right design right

1Zsection 51(3) “  this section-
design” means the design of any aspect of the shape or configuration (whether internal or

external) of the whole or part of an article, other than surface decoration.”



9

"B
section 236
design right design right
design right
o
. ! design right
(infringing article)  design right '
(use)
design right

section 236 “Where copyright subsists in a work which consists of or includes a design in
which design right subsists, it is not an infringement of design right in the design to do anything which is
an infringement of the copyright in that work.”

12Robert Merkin, Richards Rnlton on Copyright. Designs and Patents : The New Law. P.303



100

section 5218
25
The
Registered Designs Act 1949 25
2514 ' ' '
)
article 10(4)  Copyright Law 1970 (artistic work)
(painting) (engravings) (sculptures)
article 2(2)

(work of artistic crafts  anship)

D&section 52 “(1) This section applies where an artistic work have been exploited, by or with the
license of Copyright owner, by -
(a) making by industrial process articles falling to be treated for the purposes
of this Part as copies of work, and
(b) marketing such articles, in the United Kingdom or elsewhere.

(2) After the end of the period of 25 years from the end of the calendar year in
which such articles are first marketed, the work may be copied by making articles of any description, or
doing anything for the purpose of making articles of any description, and anything may be done in
relation to articles so made, without infringing copyright in the work."

19 , , o
,2534), 33,



(1) (painting)
(2) (engraving)
(3) (sculpture)
(4)
(5)
(design document)
(model)

(model)

(painting)

101



Design Law

2.5.2

2521
1

article 10

102



(2.11)
2537 "
. 2537
(2.12)

10

. .2537

103



(2.13)

10

(22.)

14

17

152

104

.. 2537

(property right) (property)



17
q

(22.2)

17

! ' (exclusive right)

*

positive right
(Negative Right)

(exclusive right)

105



106

15

14

10

. .2537

(3.1)

13

14

33.



65-66.

107



108

(32)
4 15 1
1
(33)
(34) LKL @
(license)
(licensor)
(B

15



( 16)
(1 )
Moral Right
‘ "B B
. .2537 18
Moral Right

154

56.

109



110

Moral Right ! Moral Right
4)
19 . .2537
50
19
« 22
25
25
(24
50 '
25 25

(work in
public domain)



2.52.2 ® ® ® ®

% X3 (deposit)
(registration) ,

The Copyright Act 1976
(Copyright Office)
, (moral right)

2 ® ® ’ ®
(2.1) (The author of work)
i3
(joint work)
it

1Bvilliam . Strong, The Copyright Book : A Practical Guide. Forth edition (London
Massachusetts Institute of Technology, 1994), P.35.

13Margreth Barrett, Intellectual Property. P.199.

13kection 201 (a) “ Initial Ownership - Copyright in a work protected under this title vests initially
in the author or authors of the work. The authors of joint work are coowners of copyright in work”.



112

section 101 ' (joint work)

(intention)

22)

(works made for hire)  section 201(b)¥)

13section 101 “A joint work is a work prepared by two or more authors with the intention that
their contributions be merged into inseparable or interdependent parts of a unitary whole".

1¥  Eckert V. Hurley Chicago Co., 638 F. Supp. 699.(N.D.I11. 1986).

Wxection 201 (b) “Works made for hire-In the case of work made for hire, the employer or other
person for whom the work was prepared is considered the author for purposes of this title, and, unless
the parties hare expressly agreed otherwise in a written instrument signed by them, owns all of the rights
comprised in the copyright".



490
Law

(22.1)

. 730 (1989)

u

113

section 101 2
(employee)
Community for Creative Non-Violence v. Reid,
! , section 201(b) Common
Common Law

(independent  contractor)

M community for Creative Non-Violence V. Reid, 490 . 730 (1989)



114

(222)
(independent contractor)
2
() 9
‘Works made for hire”  section 101 collective work, , (compilation),
()
(23)

section 201(d)(1) ,

@ 1
(exclusive right)
(negative right)

(copy)



w

section 106
(3.1)
: I

(useful objects)

¢

section 113(c)
(useful article)

1Marhreth Barrett, Intellectual Property.

wlhid, p. 171,

(section 106(1)

section 113(c)

(section 106(3))

162.

115



331
3.3.2
3.3.3
3.34

—_ o~ o~

(moral right)

(section 101)

(331)

(section 105(5))

(332)

116



(4)
section 302(a) The Copyright Act 1976
50
section 302(c) 70
100

(public domain)

2523

1)

(2) if
(21)
section 11(1) (first owner)
(Create) /3

117

4hsection 11(1) “The author of work is the first owner of any copyright in it, subject to the

following provisions”

14section 9(1) " this part "author", in relation to a work, means the person who creates it."



(joint works)
(joint authorship)

22)

employment) section 11(2)

section 11(2)

118

(the course of his
%

section 11(1)

section 11(1)

(exclusive

46section 11(2) “Where an artistic work is made by an employee in the course of his

employment, his employer is the first owner of any copyright in the work subject to any agreement to the

contrary.”



119

right) I section 16(1)%
(negative right)

. section 16(1)
(3.1) (section 16(1)(a))
(section 17(2))148

(section
17(3))®

Wisection 16(1) “The owner of the Copyright in a work has, in accordance with the following
provisions of this Chapter, the exclusive right to do the following acts in the United Kingdom -

(a) to copy the work

(b) to issue copies of the work to the public...”

M&ection 17(2) “copyright in relation to a ...artistic work means reproducing the work in any

material form.”

14%ection 17(3) " relation to an artistic work copying includes the making of a copy in three
dimensions of a two-dimensional work and the making of a copy in two dimensions of a three-

dimensional work.”



120

(3.2) (section 16(1)(h))

section 16(1)

(exclusive
licence) (non-exclusive licence)

moral right B

(section 77(1 H

(section 80(1 B

Hsection 94 “The rights conferred by Chapter IIV (moral rights) are not assignable”

Bisection 77(1) “The author of a copyright ...artistic work... has the right to be identified as the
author ...of the work in the circumstances mention in this section"

15section 80(1) “the author of a copyright ...artistic work... has the right in the circumstances
mentioned in this section not to have his work subjected to derogatory treatment.”



section 86

(4)
Copyright, Design and Patents Act 1988 section 12(2) B
50
70
70 ,
70
(section 52(1 LV ' ' 25

BBxsection 12(2) “Copyright expires at the end of the period of 70 years from the end of the
calendar year inwhich the author dies,..."

2

osection 52(1) "This section applies where an artistic work has been exploited, by or with the

license of the copyright owner, by -

(a) making by an industrial process article falling to be treated for the purposes of this Part as

copies of the work, and
(b) marketing such article, in the United Kingdom or elsewhere."
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25 (section 52(2))5

2.5.24 ft

(article 77)%6

1Fsection 52(2) “after the end of the period of 25 years from the end of the calendar year in
which such articles are first marketed, the work may be copied by making articles of any descnption, or
doing anything for the purpose of making articles of any descnption, and anything may be done in
relation to articles so made, without infringing copyright in the work.”

Isection 77 “The following matters shall not be effective against any third party without
registration thereof :
(i) the transfer (except that by inheritance or other successions in general; the same shall be
apply in the next item) of copyright or the restriction on the disposal of copyright
(ii) the establishment transfer, alteration or expiry (except because of the merger of the right of
pledge, or because of the expiry of copyright of the obligatory right secured), or the restriction on the
disposal, of the right of pledge established on copyright.”
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(article 75)% (article 76)1B
1 The Copyright Section of The Agency for Cultural Affair

2) « «  ffhl  «

(article 2(1)(ii)) 2 i)

(joint work kyodo-dhosaku-butsu)
(jointwork) article 2(1)(xii) 8L

Warticle 75(1) “The author of an anonymous or pseudonymous work may have his true name
registered with respect to that work, regardless of whether he actually owns the copyright therein.”

Farticle 76 “(1) The copyright owner as well as the publisher of an anonymous or
pseudonymous work may have the date of the first publication or of the first making public of his
registered.

(2) Works as to which the date of the first publication or of the first making public is
registered shall be presumed to have been first published or first made public on the registered.”

article 2(1)(ii) “author means a person who creates a work;"

“Japanese Patent Office Asia Pacific Industrial Property Center, Jill (Japan Institute of
Invention and Innovation), Outline and Practices of Japanese Copyright Law P.16.



124

(article 15(1» ®

(moral right)
(moral right)

(3.1.1) (the rights to utilize works as they

Farticle 15(1) “The authorship of a work (except a program work) which, on the initiative of a
legal person or other employer (hereinafter in this Article referred to as "legal Person, etc.”) is made by
his employee in the course of his duties and is made public under the name of such legal person, etc. as
the author shall be attributed to that legal person, etc. unless otherwise stipulated in a contract, work
regulation or the like in force at the time of the making of the work.”
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(article 21) B3

[ ,
, (article 2(L)(xv))

(article 25)4

(article 26 bis)83

(article 2(8))

(assignment) (article 61)
(merger)

(authorization of exploitation”
(exclusive authorization)

163article 21 “The author shall have the exclusive right to reproduce his work.”

I6article 25 "The author of an artistic work or of an unpublished photographic work shall have
the exclusive right to exhibit publicly the original of his work.”

“article 26 bis "The author shall have the exclusive right to offer his work to the public by

lending copies of the work."
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(simple authorization)

(3.1.2) (the right of adaptation and
utilization)
(content)

(article 27)%

(exclusive right)
(negative right)

moral right

(3.2) (moral right)

(the right of making the work public) (article
18)

" article 27 “The author shall have the exclusive rights to translate, arrange musically, transform,
dramatize, or otherwise adapt his work."
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(article 19) '
(article 20)
(4)
n 1 1 1
w
50
(article 51(2))
50 50

7 |bid.pp. 29-30.
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it (forever)

2.6 (Tort Law)

420

420 ’

16%article 60 “Even after the death of the author, no person who offers or makes available a work
to public may commit an act which would be prejudicial to the moral right of the author if he were alive;
provided, however, that such act is permitted if it is deemed not to be against the will of the author in the
light of the nature and extent of the act as well as a change in social situation and other Conditions."

169bid, P.33.

m
( : ,2531), L
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— N o7 <

420

Il

17

6.

, 2532),

12



4|

23.

130



14

i

420

131



132

.. 2522
212

13 396/2509 3532510

396/2509

272(1)

272(1)

1% . 2 1. 6 (
12536), 19312,



176

353/2510

83712507, 353/2510

170.

2765/251716

.. 2522

272(1)

133



. .2522

8372507

134

.. 2537
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252 (| (2 ..25%)
2537

2.1 TRIPS

(Patent Law) (Design Law)
(Copyright Law) Agreement on Trade
Related aspects of Intellectual Property Rights
Agreement on Trade Related aspects of Intellectual Property Rights
section 4 (Industrial Designs) 2
article 25 (Requirement for Protection)  article 26
(Protection)

article 25
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2.

”]77
article 26 “1.
2

1Tarticle 25 “ 1. Member shall provide for the protection of independently created industnal
designs that are new or original. Members may provide that designs are not new or original if they do not
significantly differ from known designs or combinations of known design feature. Members may provide
that such protection shall not extent to designs decated essentially by technical or functional
considerations.

2. Each member shall ensure that requirements for securing protection for textile
designs, in particular in regard to any cost, examination or publication, do not unreasonable impair the
opportunity to seek and obtain such protection. Members shall be free to meet this obligation through
industrial design law or through copyright law"
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3. "8
(article 25) ' Agreement on TRIPS
‘ (novelty)”
' (original)'
(functional)
article 26 f

Jfaarticle 26 “ 1. The owner of a protected industrial design shall have the right to prevent third
parties not having his conssent from making, selling or importing articles bearing or embodying a design
which is copy or substantially a copy of the protected design, when such acts are undertaken for
commercial purposes.

2. Members may provide limited exceptions to the protection of industrial designs,
provideed that such exceptions do not unresonable conflict with the normal exploitation of the protected
industrial designs and do not unreasonable prejudice the legitmate interests of the owner of the
protected design, taking account of the legitmate interests of third parties.

3. The duration of protection available shall amount to at least ten year."
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