(
)
(functional) (useful)
Design Law (artistic
work)
(functional)

(cumulative protection)
(infringement)

‘Neil R. Belmore and A Kelly Gill, "A Tentative step into New Water 4Copyright and Industrial
Design Right in Canada”, Copyright World 42 (July/August 1994) :32.
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252 (
4
(2
3
3 f1
43 ( : 2539): 177,
4 1

2539), 195.

. 2535)

(

143

93)
2) .. 253)
.. 2534
L2522 (
4



14

(A7) !

1 (artistic work)

(artistic value)

(design document) ,

5 1 (1 : 2539),
103-104.

6 : 104.



Design Law

50

12540) ,

54,

25

mn

145



25

10

25

15

25

146



3.2

147

(set)

(Design Law)
(Design  Patent)



321

(originality)

" (novelty)

(novelty )

148



10

(exclusive right)

14

149



10 14

3.2.2 Design Law

Design Law

(Registered
Design) (Unregistered Design)



151

Design Law

Design
Law ' " (novelty)

(originality) 321

(Spare parts)

8 (Spare parts)

(exclusive right)

8 must-match ~ The Registered Designs Act 1949 section 1(1)(b)(i).



Design Law

15

(novelty)

25

(renewal)

Design Law

(originality)

4



(idea)

9 Copyright Designs and Patents Act 1988 section 213(6).



(originality) 1 1

(exclusive right)

design right
(exclusive right)
(exclusive right)

x The Design Law 1959 INo. 125
The Registered Designs Act 1949.



15

' (spare parts)

10

design right
must-match must-fit

15

Design Law



323.

" (originality)

Design Law



25

(exclusive right)

25

50

10



324

(novelty)

right)

(originality)

11

(novelty)

(exclusive



50
25

10

50

14

10

15



15

Registered Designs Act 1949 25

25

(unregistered design)

design right

design right

Design Law

15

160

The



161

(Spare parts)



162

3.3
331
(engravings) (musical) (dramatic)
(fine arts)
.. 1787
3 (George ll) (Monopoly)
(pattern) (fabric) 2
3 .. 1839
(pattern)
(prints)
(form) (ornamental)
3
.. 1875 (The Patent Office)
.. 1883



163

. 1907
2 5 15
(payment of a fee)

(Copying)
(Monopoly)”

1911
The Copyright Act 1911
(Common Law Copyright)

The Copyright Act 1911
The
Patents and Design act 1907"
Section 22 The Copyright Act 1911

section 22 ‘
The Patents And Designs Act 1907

Patents and Designs Act 1919 Registered Designs Act 1949



164

"D
section 22 ,
section 22
(overlap) The Patents And Designs Act 1907  The

Copyright Act 1911

, section 22
The Patents And Designs Act 1909 (
)
section 22
Popeyel

“Section 22 “This Act shall not apply to designs capable of being registered under the
Patents and Designs Act 1907 except designs which, though capable of being so registered, are not
used or intended to be used as model of patterns to be multiplied by any industrial process.”

1 King Features Syndicate Inc V.O.M. Kleeman (1941) A.C.417 quote in Christine Fellner 1
Industrail Designs Law (London : Sweet & Maxwell, 1995), p. 5. Robert Merkin. Richards Bulton

on Copyrights Designs and Patent : The New Law (London : Longman Commercial Series, 1989), p.
284,



166

Popeye
(
) (character)
(Licensee)
(Licensee)
section 22
House of Lord
section 22
()
section
22
The Copyright Act 1911

section 22 )



166

(functional)

section 22 The
Copyright Act 1911

(purely functional designs)2

1949 The Registered Designs Act 1949

Design Rule 1949 26

2 Christine Fellner 1industrial Design Law 1P.6.

1Design Rule 1949 26
(1) Works of sculpture other than casts or models used or intended to be used as models
or patterns to be multiplied by any industrial process.
(2) Wall plagues and medals
(3) Printed matter primarily of a literary or artistic character, including book-jackets,
calendars certificates, coupons, dressmaking, patterns, greetings card, leaflets, maps, plans,
postcards, stamps, trade advertisement, trade forms, and cards, transfers and the like.



167

The Registered Designs Act 1949
The Copyright Act 1956

The Copyright Act 1956
section 10

The Registered Designs Act 1949 (Section 10(1))If !

( )
A (Section 10(1)(a))

(Section 10(1)(b>)

The Registered Designs Act 1949

ASection 10(1) Where copyright subsists in any artistic work, and a corresponding design is
registered under the Registered Designs Act 1949 (in this section referred to as “the Act of 1949"), it
shall not be an infringement of the copyright in the work

(a) to do anything, during the subsistence of the copyright in the registered design under
the Act of 1949, which is within the scope of the copyright in the design, or

(b) to do anything, after the copyright in the registered design has come to an end, which,
if it had been done while the copyright in the design subsisted, would have been within the scope of
that copyright as extended to all associated designs and articles : Provided that this subsection shall
have effect subject to the provisions of the First Schedule to this Act in cases falling within that
Schedule.”



168

(section 10(2»5 , ( ) 1
15 15
(section 10(3))b

ection 10 (
) The

Tsection 10(2) “Where copyright subsists in an artistic work and

(a) a corresponding design is applied industrially by or with the license of the owner of the
copyright in the work, and

(b) article to which the design has been so applied are sold, let for hire, or offered for sale
or hire, and

(c) at the time when those articles are sold, let for hire, or offered for sale or hire, they are
not articles in respect of which the design has been registered under the Act of 1949.
the following provisions of this section shall apply.”

"Asection 10(3) “Subject to the next following subsection.

(a) during the relevant period of fifteen years, it shall not be an infringement of the
copyright, in the work to do anything which, at the time when it is done, would have been within the
scope the scope of the copyright in the design if the design had, immediately before that time, been
registered in respect of all relevant articles; and

(b) after the end of the relevant period of fifteen years, it shall not be an infringement of the
copyright in the work to do anything which, at the time when it is done, would, if the design had been
registered immediately before that time, have been within the scope of the copyright in the design as
extended to all associated designs and articles.

in this subsection “the relevant period of fifteen years” means the period of fifteen years
beginning with the date on which articles, such as are mentioned in paragraph (b) of the last
preceding subsection, were first sold, let for hire, or offered for sale or hire in the circumstances
mentioned in paragraph (c) of that subsection; and “all relevant articles”, in relation to any time within
that period, means all articles falling within the said paragraph (c) which had before that time been
sold, let for hire, or offered for sale or hire in those circumstances.”



169

Registered Design Act 1949 !

section 10  The Copyright Act 1956 !
section 22 ‘ " (intention)
section 10 |

| The Registered
Designs Act 1949 |

secton 10 !

section 10 6 Doriing v. Honnor Ltd.
('7964/7

T Doriing V. Honnor Ltd (1994) quotein Chritine Fellner 1industrial Designs Law 1p. 7.



10

, (kit of parts) 3
section 10(2)
3)
1
(The Copyright Act 1956)
The Copyright Act
1956 Popeye ?
1962
(eye-appeal)
(registered designs right)
(cumulative
protection)
(functional)

The Design Copyright Act 1968

15
(functional)

The Design Copyright Act 1968

(eye-appeal)
( ) 15
(purely functional designs)



18

50

Amp v.utilux (1972)*

Hoover ( , )

Amp Hoover '
Hoover

Hoover

(dictated solely by function)

House of Lord

Amp V. UtilX (1972) R.P.C.103 quoted in Ibid, PP.7, 30-31.

1711



172

Amp (Hoover)

Whitford (The Whitford Committee)

Registered Designs Act 1949

British Leyland Motor
Corporation v. Armstrong Patents Co .1Ltd. (7986)9
(spare parts) K British Leyland ()

British Leyland Motor Corporation v Armstrong Patent Co ..Ltd. (1986) quoted in Ibid,
PP.10,84.

“must-match” ‘must- fit" Copyright Designs and
Patents Act 1988
(Aftermarket).



White Paper 1986

(2) (Copyright)

2)
25
(genuinely)

113

(Armstrong)

(Registered design rights)
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(3) (Unregistered design rights)
10 '
Registered  design
rights License of right 5

White Paper

Copyright Designs and Patents Act 1938

White Paper
(Dual Protection)
Copyright Designs and Patents Act 1988
(1) (design  document)
(model)
, A

Dsection 51 (Copyright Designs and Patents Act 1988).



25 /i

The Registered Designs Act 1949

(4) (Spare parts)
must-match
must-fit3

3.3.2 !

Zsection 52 (Copyright Designs and Patents Act 1988).
2section 236 (Copyright Designs and Patents Act 1988).

Zsection (1)(b)(il) Registered Designs Act 1949 section 213(3)(b)(i) (i)
Copyright Designs and patents Act 1988.

15

25



176

Mazer v. stein (1954)

(useful article)

The Copyright Act 1909
The Copyright Act 1976

‘ (pictorial

work) (graphic work) (sculpture work)”
‘ " section 101

section 101 -

(useful article)

1 (physically)



(conceptual)

177



Esquire Inc v.Ringer (1978) 2
Esquire Inc

: Esquire Inc.

District Court
Esquire Inc
Mazer v.stein

(Supreme Court)
District Court Mazer v.stein
Mazer v.stein
(useful articles)

Esquire Inc v. Ringer

Mazer v.stein2

2 Esquire Inc V.Ringer. 591 F. 2nd 796 (D.C.Cu.1978) m
Hl(
235-241.

178

2529)



1"

Esquire Inc V. Ringer

Carol Barnhart Inc V. Economy Cover Corp. (1985)%
(the useful articles)

Brandir International V. Cascade Pacific Lumber Co., (1987) &

“ Carol Barnhart Inc V.Economy Cover Corp., 773 F.2d 411 (2d Cir.1985) quoted in
Margreth Barrett, Intellectual Property, pp. 149-150.

%  Brandir International V. Cascade Pacific Lumber Co., 334 F. 2d n42 (2d Cir. 1987)
quoted in Ibid, P.150 .



National Theme Productions Inc v. Jerry B. Beck. Inc(1988) Z

, (useful
article)
(applied art) The Copyright Act
1976.
(functional)

Z  National Theme Productions Inc. v.Jerry B Beck. Inc.,696 F.Supp 1348,1352(S.D. Cal
1988)



3.3.3
1988
(Sole right)
( )
, ( 1988)
(
) section 44
section 44 ‘
The Industrial Design Act
"B
section 44
(useful article) The Industrial
Design Act .. ‘

Neil R.Belmord and A. Kelly Gill,"A Tentative step into new waters  Copyright and
industrial design rights in Canada, Copyright World 42 : 1P.33

section 44
section 22 The Copyright Act 1911



section 44
, ' 1 ,
(lego) 1
) section 44
(useful article)
(purely functional design)

The
Copyright Act 1988
section 64

Section 64 2

Section 44 “Copyright did not apply to designs capable of being registered under the
Industrial Design Act, except where such designs were not intended to be used as models or
patterns to be industrially multiplied.”

* Ibid.



section 64(2) '

() 50

50

"3

Jsection 64(2) “Where a copyright subsists in a design applied to a useful article or in an
artistic work form which the design is derived and, by or under the authority of any person who owns
copyright in Canada or who owns the copyright elsewhere,

(a) the article is reproduced in quantity of more than fifty Jor
(b) where the article is a plate, engraving or cast the article is used for producing more
than fifty articles,



Section 64 Section 44

5 1993
Section 64

Somerville House Books Ltd. v.Tormont Publications Inc (1993) 3 1
(toy skeleton)

() it shall not thereafter be an infringement of the copyright or the moral right for anyone
(c) to reproduce the design of the article or a design not differing substantially from the
design of the article by
(i) making the article ,or
(i) making a drawing or other reproduction in any material form of the article or
(d) to do with an article, drawing or reproduction that is made as described in paragraph
(c) anything that the owner of the copyright has the sole right to do with the design or artistic work in
which the copyright subsists.”

YRonald Faggetter,”Stanger Than Fiction Some Unusual Provisions in Canada’s Industrial
Design Law", Copyright World 9 (March/April, 1990): p. 42.

3 Somerville House Books Ltd V.Tormont Publications Inc (1993), 50 C.P.R.(3d) 390,
affirmed (1993),53 c.p.r>(3d) 77 (F.C.A.) quoted in neil R.Belmore and A kelly Gill,” A Tentative step
into New waters: copyright and Industrial design Rights in Canada”, copyrightworld 42:, P.33.



(fictitious being)

fictitious being )
(personality)

section 64
(useful article)
section 64
section 64(2))
section 63(3)(e) Section 64

(character)

(real or



section 64(3)

erville House Books

section 64(3)

‘ " Section 64 3
NAFTA (The North American Free Trade
Agreement) 1713 1

3 design “means features of shape, configuration, pattern or ornament and any combination
of those features that, in a finished article, appeal to and are judged solely by the eye.”

ISheldon Burshtein, “The Impact of NAFTA on Canadian Industrial Design Law” .Copyright
word 37(February 1994),P.42.



3.34

50 )
1985 16

(product)

Lincoln Industnes Limited v. Wham-
0 Manufactunng co (1984) ¥ 1 Wham-o Manufacturing Co
(frisbee) “Frishee”
Professional, Regular Master (wham-0) Toltoy

IGregory West-Walker "Industrial Design Protection Through Copyright An Outline of
recent New Zealand Developments”, Patent World (March,1987):P.44 .

JAndrew H. Brown, "Copyright Protection for Industrial Design in New Zealand”, Asian
Pacific Review of Computer Technology and the law : P.54-59.



Toltoy coin Industries Limited ( )

Toltoy
' Toltoy
' Frishee
“Lincoln frishee"
Master 340,000
“Frishee”
Frishee
(drawings)
‘ " (Astictic work)*|
1 (drawing) {
2. (sculpture) (cast)



3. (engraving) (etching)
(lithograph) (wood cut)
(print) (dies)
(moulds) ' ‘ '
50
1985 '
(model)
B

Wham-o manufacturing Co V. Lincoln Industries Ltd. (1984)
(Frishee) ' "

“ ”

BGregory West-Walker," Industrial Design Protection Through Copyright An Outline of
Recent New Zealand Development’, Patent World" : P.44,



16

3.3.1.

(Spare parts)

50

3.2
3.3

British Layland motor Corporation v. Armstrong Patents Co Ltd. (1986)

190



must-match

53.

must-fit

must-fit must-match

must-fit must-match

2

46-47

191

51-
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