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ABSTRACT

When we discuss the word "currency", humans of all creed
and build would comprehend that currency is an item which humans
can use as a medium for purchase, sales and exchange of goods,
consummer products and services, and they would also know that
the currency is used as a standard exchange between goods
or as price unit of the currency which is used to valuate the
price or cost of assets, goods, consummer products and services,
in order to determine tha cost-value of an item or service, apart
from this, it is also a known fact to the average human that the
currency is a medium for the payment of debts. It is alsé used

to store value.

Owing to the fact that the currency is a medium that
serves important functions as a medium of exchange, cost-price
valuation, a standard medium for the payment of debts and for
the maintaining of value, therefore the nature of these important
functions mentioned also entails numerous other functions ie.
used as a medium for the legal payment of debts, a standard

guarantee for maintaining the status of the debtor, a medium used



for the transferance of value, for the convenience of income
distribution, including the medium used for reimbursements and
lending which expounds the importance of the currency towards

the economic and social systems. But due to the fact that each
counfry has a limited capacity in the production of goods,
consummer products and services, no matter whether such incapacity
is due to geopraphical factors, level of technology or amount of
capital investment in such countries had necessitated purchases

of goods, consummer products and services from other countries
which in turn creates the system of purchase, sales and exchange

between countries.

During the early periods, commercial activities as pur-
chase and sales which created the overseas economic system
between countries, such commerce was conducted by the exchange
of goods, and because commerce was.generally conducted by the
exchanging of goods, such practice was time consuming as the
exchanger of goods with the same demand had to be found and in
which case both the purchaser and the seller would have to reach
an agreement on the actual value and percentage of the items to
be exchanged, and therefore in the later periods the "barter
system'" was replaced by a new economic system which uses gold as
the standard medium of exchange and/or used as the first form of
currency in the overseas trading system. When gold came to be
used as the medium of exchange, the system had its deficiencies,
there were inconveniences and hazards involved in the transpor-

tation of gold between countries for the purpose of debt payments.



This had prompted several of the leading overseas trading coun-
tries to overcome such inconveniences by printing and minting
their own currency for circulation in replacement of gold, but
during the early period of the currency system, the value of

the currency was imperfect and not standardized and in addition,
a frequent occurance was that the currency was over—-printed
causing inflation and the loss in value of the currency including
the acceptance of its commercial value and therefore the govern-
ments in those days had solved the problem by agreeing to peg
the value of the currency with the fixed standard gold value or
in another words each of the trading governments had agreed to
use their gold stock as a reserve capital which determins the
value of currencies between countries and this system was called

the Gold Standard system.

The gold standard system had enabled all types of curren-
cies to be exchanged back into gold, and in this aspect all the
international currencies were able to be used as a medium of
exchange or as an equivalent of gold, but however, it occured
that many countries had kept their own gold stock but were reluc-
tant to sell off or exchange their gold stock to standardize the
value of their currency which had created the scarcity of gold
which in turn had caused the loss of value and credibility of
various currencies, and eventually efforts were made to seek for
an alturnative currency to be used instead of gold. From studies
which have been made, we learn that various leading trading

countries had chosen the dollar currency of the United States of



America and the British pound sterling as their standard inter-
national currency. This was true the extent that the U.S. Dollar
was internationally accepted as the principal currency and this
was because the U.S. Dollar was readily convertable into gold and

other types of reserve capital.

As the U.S. Dollar became regarded and functioned as the
major international currency it also became a burden for the United
States in its balance of payments, while on top of such burdens it
occured that developing countries were experiencing problems con-
cerning their trade deficits and balance of payments were faced
with thgir own lack of foreign exchange for payment of external
debts had in turn effected tﬁe value of their own currency with
reprecussions to its internal economic system including the well
being of the population of the developing countries, and for this
reason developing countries had tried to attract foreign invest-
ment into their countries to off-set their cronic trade deficit and
balance of payment problems, in this case the crux of the problems
is that developing countries often lack the sufficient amount of
foreign exchange while overseas financial aid are often granted
with numerous conditions which have proved to be a heavy burden
to the developing countries concerned. In this light the inter-
national trading and economic systems are base on the advantage and
disadvantage of the countries concerned, and this had prompted many
countries to limit and control their currency exchange and increased

international trade protectionism which had aggrevated the trade

deficit and balance of payment for the United States. The inter-



national community led by the United States had therefore co-
operated in establishing the International Monetary Fund (IMF)
with the prime objective to promote and convenience the debt
payment system for the international community and to overcome
the problems of limited and strigent exchange control systems
which were hindering the advancement of world trade (the Agree-
ment of the International Monetary Fund : See Section I (iv)).
The IMF provides advisory services, guidelines and financial
assistance to gevernment enterprises in order to help solve
their payment deficits by the allocation of special drawing
rights, which is an artificial international reserve fund to
replace the gold standard which was instrumental for the reduc-

tion of the Dollar's role in international lending.

However, in spite the fact that the provisions under

Section I (iv) of the International Monetary Fund eliminates the
limitation or strigent exchange control by member countries, but
IMF authorities are aware that the IMF system is unable to era-
dicate such problems and therefore a provision was made to allow
the member states to control their own foreign exchénge systems

as deemed appropriate in order to preserve and protect the finan-
cial and economic resources of the countries concerned. Apart
from this the IMF also supports and promotes efforts by the member
states to reach a mutual agreement by which states would be allowed
to oversee each other's exchange control system (Section VIII (2)

(b)). But in spite of these measures, in actual practise it had



occured that in atribution cases in the Law Courts of the member
states the Section VIII (2) (b) had been used to enforce the law
for both promotional and prohibitive actions. The cause of this
problem is the dependency of the Law Courts on International Law
pertaining to the legal contradictions of the laws of each country

which had casted a grey area to numerous cases in the past.

The problem which had prompted the legislation of inter-
national laws to govern and control the exchange system and inter-
national trading procedures in general were caused by the illegal
or black-market exchange transactions which were spurned not only
by the prohibitions and restrictions of such laws but also by the
tax system ie. custom and tariff barriers, provincial taxes,
business tax and the income tax have been instrumental in encou-
raging tac evaders to conduct their transactions and exchanges

on the black market.

The problems caused by these illegal transactions and
exchanges, caused by restrictive laws, had created other pressing
problems ie. the acquisition of illegal transfer or import/export
licences such as licences illegally acquired through bribing
local authorities or permits which were acqﬁired by the illegal’
transfer of the rights of ownership, including falsified documents
as cargo manifests or bill of lading which are used to import or
export goods in larger or smaller amounts than evidenced in the
said documents, or for increasing or reducing the cost price of

goods which are shown otherwise on the documents or for the illegal



distribution of depreciated goods, the falsification of the
quality or quantity of goods including problems of contra/band
goods and smuggling activities. These are the major problems
causing the continual drain of foreign exchange currency out

of the country.

The problems caused by the Exchange Control Law and
restrictions governing external trade of Thailand which are

considered as important in other cases are as follows :-

1. Laws and regulations which govern and control exter-
nal trading activities were promulgated in a fashion which bene-
fits the importation activities in this case deemed to be excess-
sive. 1In such case where the provisions of law prohibits the
importation of certain types of goods, then such goods could not
be imported, while other types of goods which have to apply for
permission prior to their importation, then such goods could only
be imported after acquiring the import permit for that category
of goods, whereas other types of éoods which afe not listed under
the Import Restriction Regulations could be freely imported. In
such case, the excessive benefits granted to import goods had
been one of the major factors which had created trade deficits

and balance of payment problems for Thailand.

2. Sluggish legal and bureaucratic procedures in impli-
menting the law and two sets of regulations ie. The Export to
without and Import to within the Kingdom B.E. 2522, by having to

pass through the bureaucratic procedures of the Foreign Trade



Department, the Ministry of Commerce and the Exchange Control
Act B.E. 2485 by having to conduct the transaction through
licenced commercial banks of the Bank of Thailand, the Ministry
of Finance, while the delay caused by these legal procedures
had caused damage especially to Thailand's agricultural pro-

ducts export industry.

3. The problem is also aggrevated by the confusion and
complexity of the laws and regulations pertaining to the foreign
exchange procedures and foreign trade activities, that is to
say laws governing foreign trade activities consists of promul-
gated acts, ministrial regulations, announcements including other
rules and regulations numbering hundreds of documents - some of
which were promulgated and enforced since B.E. 2485. The worst
of these pending legal obsticals are laws which were promulgated
to give restriction to only one particular type of goods, while
other laws or regulations have since been amended and revoked
numerous times until the problem arises as to which edition of
the amendments should be used. As for the laws and regulations
governing the exchange control are equarlly complex, these con-
sists of ministrial regulations, announcements of the Ministry
of Finance, orders of the Ministry of Finance to be used by the
representative of the licenced agent, Announcement of the Bank
of Thailand, orders issued by the exchange control officials
including other additional rules and procedures. Such problems
had created unnecessary confusion for study and easy compre-

hension.



4. The problem of illegal transfers or reimbursements
of money outside the country, which is conducted outside the
exchange control system, are created by persons/institutions
engaged in the business of currency exchange, which are regarded
as repreéentatives of the government responsible for the control
and enforcement of all procedures to be in accordance with the
law and regulations governing the exchange control, who use their
positions and capacity of controlers of the excﬁange procedure
to smuggle or make illegal financial transfers from the country.
In this case, in spite the fact that there are already regulations
and procedures to control and govern these transactions including
a sound auditing system to scrutinize the accounts, legers and
documents involved in such business activities, but there are no
provisions or procedure which can scrutinize the illegal transac-
tions and transfers which are not recorded in the account books

or other documents concerned.

5. Penalty Clauses pertaining to punishment for illegal
activities and the ﬁunishment to be dealt to the person breaching
the law and provisions of the Exchange Control Act B.E. 2485,
Section 8 and Section 8 (bis) clearly shows the uneven penalties
which is an illegical contradiction ie. Section 8 : The provisions
of this section governs the breach or neglectance of the law and
general regulations provides a milder penalty that the provisions
of Section 8 (bis) which all cases of breach or neglectance must

be subjects to the ruling of the Courts of Law, while Section 8 (bis)



which governs the illegal smuggling or transfer of money from the
country which provides a harder penalty than Section 8, but the
competent officials are given the power to make comparisions, claim
for fines including the power to prevent the case from entering the

Law Courts.

Whereas this Excerpt Chapter on the Problems of the legal
governing the currency exchange and foreign trade procedures as
mentioned in brief above, this Thesis had been prepared by Study
and analysis of documents containing the data on the subjects
involved, text books written by both Thai and foreign authors,
magazines, essay columns including various printed material and
documents, which were acquired from various places, in this case
in order to conduct a study of the facts and principles of the laws
and regulations pertaining to the transferance of foreign exchange
from within and outside the country in order that comparisons
could be made between the theoretical exchange control system and
the legal school of thought under the International Monetary Fund
agreement-which covers Thailand and other countries, Several
guidelines for overcoming these mentioned problems have arisen from

this study as follows,

1. In order to render exclusivity and individuality to the
international law on cases pertaining to the Exchange Control system,
necessitates cooperation and mutual agreement by the international
community to draw up and enact an international treaty to govern

the exchange of currency,



2, In the event of a legal case arising from or pertaining
to the exchange procedures which concerns the currency of other‘
member countries of the International Monetary Fund, the Thai Courts
of Law should solve the case by basing its ruling on the provisions
of the laws and regulations governing the Exchange Control procedure
of that member country, in this case in order to preserve the
exclusivity of international law pertaining to exchange control

regulations and in order to adhere to the principles of the Inter-

national Monetary Fund.

3. 1In order to preserve the country's financial resources
in the long term, the Government should not agree to receive
financial aid from overseas which are granted with numerous
preconditions which would prove to become a heavy burden to the
country or if such conditions gives excessive advantage or benefit

to the render.

4, TFor the benefit in solving the country's trade deficit
and balance of payment, which affects both the economic and social
systems of the country including the well being of the population
and economic peace and stability of the country as a whole, it is
deemed necessary that consideration should be given for the amendment
or repeal and replacement of Thai laws, pertaining to the control
of foreign trade procedures which have been found to be defective or
deficient, which excessively benefits the import business to become
stricter and more strigent on control of imported goods. In this
case it deemed necessary to repeal and replace the laws governing

the foreign trade activities by enacting new provisions which clearly



prohibits the importation of certain types of goods and evidences

the types of goods'which are allowed to be freely imported, as for
other categories of goods which were not listed by law or regulation
shall fall under the category of goods which must apply for permission

to import prior to its importation.

5. In order to prevent smuggling or illegal transfers of
money from within the country to overseas through illegal
transactions, necessitates urgent and serious scrutiny of the goods
or services and all documents concerned, and in the event that an
illegal act is detected, 1legal action should be seriously taken and

punishment strictly dealt to every individual law breaker,

6. In order to eradicate the problems of delays caused by
the legal process and bureauératic procedures according to the laws
governing the exchange control and foreign trade activities, it is
deemed necessary that a common procedure should sought especially
for granting permission to transfer money to overseas for the
payment of imported goods — in this case officials of the Foreign
Trade Department, the Ministry of Commerce, who are empowered to
grant permission for the exportation of goods according to the
provisions of the laws governing foreign trade activities, should
also be empowered to grant permission for transfering money overseas
for payment of imported goods, but in this case such permission and
procedures must be in accordance with the provisions of the laws and
regulations governing the exchange control as specified by the

Ministry of Finance,



7. In order to clear up the complexities and confusion
which had obstructed easy comprehension of the said provisions,
created by the successive enactments and issuance of laws and
regulations governing the procedure of foreign exchange control
and foreign trade activities, it is hereby deemed necessary that
all the laws and regulations and their procedure codes should be
collected and redrafted into one single Section - especially the
types of goods which are prohibited from import or types of goods
which are allowed to be freely imported, including categories of
goods which are prohibited for export or which have to apply for
permission prior to its exportation should be clearly listed and
annexed to the reverse side of the Ministerial Announcement or
Regulation., As for the other types or categories of goods which
are not listed as mentioned must be regarded as goods which must
apply for permission prior to its importation or are goods which

can be freely exported overseas as the case maybe,

8. In order to prevent financial transactions or money
transfers outside the country which are conducted by evading the
legal procedures -which commonly occures with or committed by
those who are engaged in the business of currency exchange, it is
deemed appropriate to reduce the number of persons or institutions
engaged in the money changing or currency exchange business, and
only maintain such business activities which are conducted by
commercial banks which already have sufficient branch offices to

render such services.



9, 1In order to abolish the various deficiencies found
in the provisions of various laws to become logically consistent,
it is deemed necessary to revoke and amend the provisions of
Section 8 of the Exchange Control Act B.E. 2485, by empowering
the competent officials to have the duty of comparing penalties/

fines including the power to prevent the case from going to court.
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