2
(Infringement) (Passing-off)l

(Infringement) 2

)

Warwick A. Rothnie, Parallel Imports (London:
Sweet & Mexwell, 1993) p. 13

2 17
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Champagne Heidsieck [1930] ICh,

at 338 to 339 3 Heidsieck
Heidsieck Heidsieck
Heidsieck
‘Reserved for England’
— BRUT
Heidsieck
( ) BRUT
BRUT
BRUT
}
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%
( Colgate-Palmolive Limited V
Markwell Finance Limited [1989] RPC 4975
Colgate-Palmolive Company (Colgate-US) ("
Colgate Colgate-US '
Colgate !
Colgate-UK Colgate-Brazil
Colgate Colgate
2 “"Great Regular Flavour" "Blue
Minty Gel" (or 'Junior') "Blue Minty Gel"
Colgate
"Com Fluor" “Com Fluor MFP"

"Menta Natural"

5 32-39
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Colgate Colgate
Maxwell Colgatefl
7 Shipments (Chain store)
Tesco Colgate
Colgate Maxwell
Colgate
Maxwell Colgate-Brazil
1J

I Colgate  Maxwell

! Colgate
! Colgate
Maxwell!
) Maxwell
)
Colgate
Colgate-Brazil
( ( ! ) il Colgate-US )
! (Uniform ‘house" trade dress)
) Colgate
) ) )



26

! Colgate-us
Colgate-Brazil Colgate
Colgate-us
(Passing-0 ff)
)
1
1 '14 "Passing off" provides

protection for a trader's proprietary interest in
goodwill generated in a market by his business
activities in association with name, mark or get-up.
The common law provides protection against damages, or
the likelihood of damages to that goodwill by another

action in wich may confuse or deceive someone
relying on that goodwill."
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Passing off

.. 2523

* Consumers Distributing Co. V.
Seiko Time Canada (1984) 10 DRL (4th) 8

Seiko Time Seiko
Seiko Time Seiko
5 Seiko
Seiko
Seiko Customer Distributing Co.
Seiko | S
Seiko Seiko
Customer Distributing Co. Seiko
Time Customer D istributing Co.
Seiko
!
Seiko '

8 40-41
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Seiko
Seiko
Seiko
(Infringement) (Passing-0 ff)

' 4
1, (Tort)
2. (Universality)
3. (Territoriality)
4, (Antitrust)

3.1 (Tort)



, 2518

1

29
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Parker 10 Fender

1ON.MC.Co V. Schulyro Trading Co., Feb. 27. 1970,
Osaka Dist.ct.Takamatsu Kaoru. Treatment of Parallel
Importation in Japan, AIPPI Journal (January 1991) 3-4



31

Schulyro Trading Company

Parker
"Parker" N.M.C. ,
Parker Schulyro Trading Company
Parker
Schulyro Trading Company
Parker
N.M.C. Parker

Parker

Schulyro Trading Company
Schulyro Trading Company
Schulyro Trading Company

Parker
Parker Parker :
Parker  (
Parker Schulyro Trading Company
Schulyro Trading Company ' Parker

(Second hand)

A~

I 1
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Fender LI(Australia)

S| Fender Fender (US)
| Fender (US) Fender
Fender (Australia)
Fender (US)

Fender
' Fender Fender Fender
(US) Fender

Fender (Australia)

Fender
1 ' Fender
Fender
Fender
Fender Fender
Fender '

11 Warwick A. Rothnie, Parallel Imports(London:

Sweet & Maxwell, 1993) p. 49-53 (Fender Australia Pty
Limited V Bevk & Sullivan (1989) 15 IRP 257 (Fed. C))



Fender

12

(Universality)

312 (Universality)

12 51

2
(Territoriality)

33



Apollinaris Co.,Ltd. v. Schererld .. 2429
Apollinaris Co.,Ltd.
Andres Saxlehner
Andres Saxlehner
HUNYADI JANQS X
. Saxlehner
Saxlehner

JANOS 1 ' Saxlehner

13 61-62

34

Schere

"HUNYADI

14 Coggio, D., Brian, Gordon Jennifer and

Coruzzi, A., Laura. The History and Present Status of

Gray Goods, The Trademark Reporter 75 (September-
October 1985) 445-7 (Apollinaris Co.. Ltd. v. Scherer,

27 f 18 (SDNY 1886)
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Apollinaris ! '
HUNYADI JANQS

Saxlehner
Saxlehner HUNYADI JANOS

Saxlehner
" HUNYADI JANOS
HUNYADI JANOS

(Exhaustion Doctrine)

*"The court, however, found no trademark rights

TIfclf1530it
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to be infringed because the article sold was genuine.
Although the court noted that Scherer was fully aware
that it was circumventing the Apollinaris Co's rights to
distribution, the Appollinaris Co. still has no legal
right to stop Scherer since any purchaser of the water,
wherever he purchases it, acquires a vaild title to treat
it as his own property. It was held that there was no way
to create a territorial title to the products of the
mineral spring as no such title was known to the law of

personal property.”%

15 460

"Under the exhaustion doctrine, a trademark owner may no
longer control the marked goods after releasing them into
the steam of commerce. After the first sale, the
markholder's control is deemed exhausted"
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16

16Hiebert, H., Timothy, Foundation of The Law of
Parallel Importation: Duality and Universality in
Nineteenth Century Trademark Law, The Trademark Reporter.

80 (September-October 1990) 498-499
"Exhaustion principle allowed purchasers, such as

retailers and second-handed dealers, to display,
advertise and sell trademarked goods as they wished, even
in competition with the owner of the mark."

(Principle of the Exhaustion of th Exclusive Right)
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17

(Universality)
(Mr. W illiam Henry Browne)

Apollinaris Co., Ltd. v. Scherer (Mr.
Josef Kohler)18 24

17 500

“..trade-mark law, as the law of personality is, like
all laws of personality, bound in its validity and
manifestation within no local limits, since in theory
the individual can assert the rights of an individual
for all his actions, not only for those taking place
within a particular legal region."

18 m 501
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19

2

19 Coggio, D., Brian, Gordon Jennifer and Coruzzi,
A. Laura. The History and Present Status of Gray Goods,
The Trademark Reporter 75 (September-October 1985) 460

20 Palladino, N., Vincent. Gray Market Goods: The
United States Trademark Owners' view. The Trademark
Reporter 79 (March-April 1989) : 201



40

)
! 2
! !
313 (Territoriality)
(Business2
22 Cogglo, D., Brian, Gordon Jennifer and

Coruzzi, A., Laura. The History and Present Status of
Gray Goods, The Trademark Reporter. 75 (September-October
1985) :478

“The principle of territoriality incorporates
two basic concepts: "(1) a trademark has a separate legal
existence under each country' law; and (2) the primary
function of a trademark under the law is to symbolize the
local business goodwill of the domestic owner of the

mark."
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Goodwill) ! (Local Market)
() (Paris Convention)

(Separate Legal Existence)
, ( der each country's law)

I2l

248

Bourjois & CO. V. Katzel?
Bourjois

23 479

4
20 Timothy H. Hiebert, "Foundations of the law of
Parallel Importation: Duality and Universality in
Nineteenth Century Trademark Law", The Trademark
Reporter, Vol. No. 80, No. 5 September-October 1990,

page 505-513

25 505-511 (274 F 856 (SDNY 1920), revd
275 F 539 (CA 2 1921), revd 260 us 689 (1923))



JAVA Bourjois
.. 2456 Bourjois
JAVA !
30 Bourjois ! JAVA
JAVA
Bourjois
JAVA
JAVA
Anna Katzel
JAVA
JAVA Bourjois
|
) JAVA
Bourjois JAVA

Bourjois

JAVA

42

JAVA
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{ JAVA 262

JAVAT

26 506

“"Absence of deception indicated that any injury to the
authorized domestic distributor was merely an unfortunate
consequence of lawful competition™

21 510-511

“The plaintiff had purchased the business 'for a large
suml and made independent decisions about 'the business
that it bought', it had expended ‘much money in
advertising, etc. so that the business has grown very
great' and use care ‘'in selecting colors suitable for the
American market, in packing and in keeping up the

standard."

"It is the trademark of the plaintiff only in the United
States and indicates in law, and ,it is found, by public
understanding, that the goods come from the plaintiff
although no made by it. It was sold and could only be
sold with the good will of the business that the
plaintiff bought. It stakes the reputation of the
plaintiff upon the character of the goods."
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Bourjois '
JAVA
JAVA
JAVA '
BOURJOIS
JAVA
28

2 palladino, N ., Vincent.Gray Market Goods: The
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United States Trademark Owners' view", The Trademark
Reporter. 79 (March-April 1989) 201

“"The 'territoriality princpile’ recognizes that a
trademark has a separate legal existence in each country,
and that a trademark does not specify the ‘souce of
origin® of the products. Rather, it symbolizes the
goodwill of the domestic markholder whose reputation
backs the particular products in that territory. Thus,
even if a trademark correctly identified the namufacturer
of the goods, it would still be an infringing product if
it deceived the public into believing that the domestic
markholder' goodwill stood hehind the product.”
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f
30
3
3 4 (Antitrust)
(Restraint of
Trade) !
(Guild)
483 3l
Davenant v. Hurdis
L2142 I "The Merchant Tailor Case"
30 [
" ( )
31 Richad M. Calkins, Anti-Trust Guideline for

the Business Executive, (Illinois: Dow Jones-lrwin,
Inc.), 1981, p. 2-4
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1571 "An Ordiance for Nourishing

and Relieving the Poor Membrs of the Merchant Tailors
Company" }

Davenant 20
20
10 Davenant
Davenant
Davenant
[ \
Davenant
, ' | ff

32

, Darcy v. Allein

, Darcy L. 2144
) Darcy Darcy Allein

Darcy
, Darcy 33

32 5
33 5
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Trust L. 2423 34
Trust

Standard oil Company Trust, American Cotton oil Trust,

Natioxial Linseed oil Trust, The Sugar Trust, The Whiskey
Trust

Sherman P
L2431
1 . 2433
The Sherman Act

(Vertical Restraints)

(Territorial Restriction) (Retail
Price Fixing) (Market Allocation) 35
34 21

3% Miller, L. Dwight. Restricting the Gray market
in Trademarked Goods: Per Se Legality. The Trademark
Reporter, 76 (September-October 1986):363-4



49

] The Clayton Act
20 .. 2457
(The Sherman Act) The Clayton Act
363

4 The Clayton Act

The Federal

Trade Commission Act .. 2457

The Clayton Act

37

The Robinson-
Patman Act 19 .. 2479

36 21

37 28-29



, I
)
ited States v. 38
Guerlain, Inc. Guerlain
Guerlain 3
Guerlain
Guerlain
Guerlain
Guerlain 526
! Guerlain
3 Guerlain

38 Warwick A. Rothnie, Parallel Imports (London:
Sweet & Maxwell, 1993) p. 77-78 (15 use S2. actions
against Guerlain, Pearfums Corday Inc. and Lanvins

Parfums Inc.)

50



1 (The Sherman Act)
526
Guerlain
Guerlain
Guerlain
Guerlain )
Guerlain

Guerlain

(Infringement)

526

51

Guerlain US

(Passing-0 ff)

526
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