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1I\/Iaruo Cappeletti and Joseph M Perillo, Civil Procedure
in Italy (Hage Martinus Nijhoff), 1965



C2515), 286,



12

"1
J 0
VI 2
X! (
( 183
84
84
"burden of proof"
0 "3
?
1 : ( (
0 2523),  32-33-
2 ( , ( (
, 2525), 15-
3
( . 2517), 81,
n , ( (

, 2479), 22-23-



, 2511),

|

248.

. .128),

23.

28.

13



183
"2
' ( !
! ,
| , 2 | . 2517),
206-227,
) C 3 3,
2520) 59
3 , (

. 2526), 17,



i

i

§4

§89/2487

15663

183

15



16

84 n

G.D. Nokes "burden of proot’
] | ". I n 7 ™
(the primary mednidg of burden of proof

is an obligation to adduce evidence of & fact)3

( : . 2526), 13-4,

36.0. Nokes, An Introduction to Evidence (London  Sweet

and Moaxwell, 1962), p. 457,
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D.w. E [liott " (burden of proof )

2

"1 D.w. E Iliott John
Huxley Buzzard ' (burden of proof)
2
1. Burden of proof on the pleadings

2. Burden of adducing evidence

Burden of proof on the pleadings

Burden of adducing evidence

Edward . Cleary ' 2

Dow. Elliott, Phipson' Manuval of the Law of Evidence,

LOth ed. (London  Sweet and Maxwell, 1972), p. 213,

“John Huxley Buzzard, Phipson on Evidence (London  Sweet

and Maxwell, L976), pp. 37-40.

"Edward . Cleary, McCormick's Handbook of the Law of Evidence.

and ed. (St Paul, Minn West Publishing Co., 1972), p. 803,
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Carmon Law

3.1
3.2
3.3
34

3.5
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Conrnon Law
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(1)

Carmon Law
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Carmon Law
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(e incumbit probatio qui dicit, non qui negat)t

Common Law ' | '

(wh asserts a matter must prove it)2

& '

1315

' " (He who claim s

execution of an obligation must prove it)

2697

! ! &

(One who asserts a right in judicial proceedings must
prove the facts on which the right is based.

One who asserts the invalidity of such facts, or claims
that the right has been modified or extinguished, must prove the

facts on which the defense is based.)

Henry John Roby, Roman Private Law (Cambridge at the

University Press, 1902), p. 409,

26.0. Nokes, An Introduction to Evidence, p. 462,
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-1 1298 ‘
n !
" (A person Whoasserts that he has
been prevented from the performance of a contractual or legal obligation

Woithout any fault on his part must bear the burden of proof thereof)

§4

§4

3B (2, 2321) 146,
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944123 3
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331/2528 1

" Conmon Law

3.2

1)

d

1379 '
! " (Presumoptions

are the consegquence which the law or the magistrate draws from g
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known fact to an unknown fact) 1350

(Alegal presumption is one which Is attached

by a special law to certain acts or to cirtain facts) 1352
I “

" (Alegal presum option dispenses from

all proof him for whose benefit it exists)

( n
"1
' 1 1
1
3

1 , ( , 50.

! , , 14,

3
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Sir Rupert Cross and Nancy W inkins "

"1
™
2
3.2.1 (Presumption of Fact)
3.2.2 (Presumption of Law)
3.2.1 (Presumption of Fact)

LSir Rupert Cross and Nancy Winkins, An O utline of the law
of Evidence (London  Butterworths, 1980) p. 43,

2 , , 185-186.

3 , , 12k,
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D.w. Elliott

(Circumstantial Evidence)

3.2.2 (Presumoption of Law)

84 (2)

IDW. Elliott, Phipson* Manual of the Law of Evidence, p.224.

2° 462/2488
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"Rebuttable Presum ption Disputable
Presum ption' "5
! | , 51,
2 , , 124,
3 , , 186- 187.
! : , 6.
5 ’ n ’n 11 ( 4,

2482) 559,
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3.2.2.2

3.2.2.1

10

10

l ,

2lohn Huxley Buzzard, Phipson on Evidence, p.

Vi

28

(irrebuttable presumption)

(rebuttable presum ption)

(irrebuttable presumption)

14

60

190- 195.

913,

SEdward . Cleary, McComick's Handbook of the Law of Evidence,

p. 804
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3.2.2.2 (rebuttable presumption)



565 '
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313-314/2508

I "Peter Herzog, Civil Procedure in France (Columbia University
School of Law, 1967), pp. 314-316.

2M aruo Cappeletti and Joseph M. Perillo, Civil Procedure in
Italy, p. 213,
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1344 '
138312525
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(Presumption of Law)
8 (2)

[

84 (1)

(Presumption of Fact)

183

37
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231-232.

20.

38
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3-5 ' '

Res ipsa loquitur

Res ipsa loquitur
Byrne V. Boadle (1863)

39

(the thing speaks

68-69.
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for itself) ' !
1 l?
1
Scott V. London & St. Katherine's Docks
Co. (lses)
.
] Byre V. Boadle (1s63)
Scott V. London & St. Katherine's docks Co. (1s6s)
Res Ipsa Loquitur Common Law

Res Ipsa Loquitur 0

Sweeney V. Erving (1913) Res
Ipsa Loquitur

1James H. Donaldson, Casualty Claim Practice, 4th ed.
(Ilinois  Richard D. Irwin, Inc., 1973), pp. 414-415.

2Themas Atkins street, The Foundation of Legal Liability
(Colorado  Fred. B. Rothman & Co., 1980), p. 107.
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Bond V. St. Louis-
San Francisco R. Co. (1926)  "Res Ipsa Loquitur
(presumption) (shift
burden of proof)"

Res Ipsa Loquitur

"Res Ipsa Loquitur

]
]
! s Res Ipsa Loquitur
n ] n
« T I "
(origin)
" ] " (principle of

res ipsa loquitur)
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(principle of
liability) (principle of substantive law )
] (rule of evidence)
Ill
Res Ipsa Loquitur
B B v [ 0 .*1 : \]
Cannon Law Res Ipsa Loquitur
Sondler V. Garrison (249
N.Y. 236)
t
Res Ipsa Loquitur 2
Res Ipsa Loquitur
!
84 ti
Res Ipsa Loquitur
1
( C2317), 46

2James H. Donaldson, Causalty Claim Practice, p. 416.
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Res Ipsa Loquitur

Res Ipsa Loquitur
Sondler V. Garrison

(249 N.Y. 236)

, 84912490

(origin)
" ! . (principle of res ipsa loquitur)
, 1

Res Ipsa Loquitur



Res Ipsa Loquitur

1! V ; 11 ot

? Res Ipsa
Loquitur

3.6

John Huxley Buzzard
l|3

1 1307/2501

2524), 52,

3John Huxley Buzzard, Phipson on Evidence, p. 95.
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749/2510

0
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5.2

5-3

591/2513

181/2531

3059-3060/2516

58.
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5.4

5.5

899/2487

408.
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6. fnil (Standard of proof)

" " (belief)

(degree of helief)

(standard of proof)

I ! (presumption of innocence) O

(prove beyond resonable doubt)

227
. 1
"oreponderance of the
evidence" "greater weight"
' , (prohable truth)
2
1 , , 58-59.

2)r. Fleming James, Civil Procedure (Boston  Brown and
Company, 1965), pp. 250-251.
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preponderance of the evidence v hroe  Common
Law prove beyond reasonable doubt

" (party to an action or

proceeding has the burden of proving the truth of existence of facts)
(standard of proof)

prove beyond reasonable doubt |

preponderance of evidence

Common Law

| ' » , 58.

2Jr. Fleming James, Civil Procedure, p. 251
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6.1
(standard of proof)
(greater weight) (persuasive force)

6.2
| (common knowledge) if

6.1
(professional negligence)
(expert witness)
1 A

(persuasive force)
|

6.3

) 155
(prima facie case)
) 2

IWilliam M Kunstler, Law of Accidents (New York Oceana
Publications, 1954), p. 33.

2 , ), 59
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