, Common Law

Common Law
0 T o llr o
" (burden of proof)

Common Law

Common Law

burden of proof

1G.D. Nokes, An Introduction to Evidence (London  Sweet and
Maxwell, 1962), p. 457.

21bid., pp. 457-458.
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fi. 1898 James Bradley Thayer
N burden of proof
(obligation)
(duty of making out proposition) 1

(duty of going forward in argument or in producing evidence)
N

Common Law
(trier of fact) (trier of law)

1 James Bradley Thayer
Wigjnore
burden of proof duty of making out proposition

2 Risk of nonpersuasion or persuasion burden ) burden
of proof duty of going forward in argument or in
producing evidence

I burden of producing evidence

burden of pleading, burden of persuasion burden of
production , burden of proof

LJr. Fleming James, Civil Procedure (Boston and Toronto
Little Brown and Company, 1965), p. 249.
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, 1
Common Law
2.1 (burden of producing evidence)
2.2 , (Risk of nonpersuasion
or persuasion burden)2
2.1 (burden of producing evidence)
Common Law
0
3

IPaul F. Rothsteir, Evidence in a Nutshell (St. Paul minn
West publishing Company, 1970), p. 78.

20r. Fleming James, Civil Procedure, pp. 248-259.

3bid., pp. 246-249.



2.2
or persuasion burden)

Common Law
(burden of producing evidence)

Morgan 0

proof) 1
(clear, precise and indubitable)l

(beyond a reasonable doubt)

bid., pp. 241-249,

65

(Risk of nonpersuasion

(Standard of
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3. £l (Allocation of burden of proof)

Common Law
(burden of producing evidence)
(persuasion burden)

3.1
(Allocation of burden of producing evidence)

burden of producing evidence
Common Law 1 «

Common Law

3.1.1

(The party who establish the affirmative proposition has the burden
of proof on the issue)

2,000 ?

Common Law

1G.D. Nokes, An Introduction to Evidence, pp. 461-464.

2bid., p. 462
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' 2697
1298 1315
84

1) highway Cases 1875

*

2) Weaver V. Ward 1616 Diplock J.

3) Bond Air Services Ltd. V. Hill 1955

1

1) Dulin, Wicklow and Wexford RI
Slattery 1878



2)

50 1

)

Imperial Stoetting Corp. L td.,

(techn

68

Medawar V. Grand Hotel ¢o., 1891

|
Hotel Proprietors A et. 1956

100

Joseph Constantine ss Line Ltd., V.

1942

(presum ption)

(presum ption)

ical term s) Common Law

(refation between on fact or



group of facts and another fact or group of facts)

(basic fact)

(basic fact)

presumoption of law)

1 | 1

Bankrupcey Act 19

!

‘ (presumed fact)

(basic fact)
(presumed fact)
Frankin Life Insurance Co., V. Brantley
Jofhnes

Johnes

Common Law 3

Wr. flaning James, Civil Procedure, pp. 259-260.

69

(irrebu



Common L aw

' ] (substantive law)

(presum ption

10
!
)
presum ption of law)
of innoncence)
(man is sane)
! Common Law
I
Bill of
Exchange Act 1882 30 (2)

(consideration)

(consideration)

IDW. Elliott, Phipson" Manual of the Law of Evidence.
10th ed. (London  Sweet & Maxwell, 1972), p. 233.

2Jr. Fleming James, Civil Procedure, pp. 260-261,



i

3) (presumption of fact)

(¢ matter of Togic)

(circum stantial evidence)

o (Access to evidence)

IDW. Elliott, Phipsonl Manval of the Law of Evidence, p. 2395,

20r. Fleming James, Civil Procedure, pp. 260-261.
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(presumption of fact)

[Tl

[nre Jamison’s Estate (1953) In re Padgan's Estate (195M

Sellers V. Qualls (1954)

Devis V. United States (1895)

The Law Reform Commission of Canada

"presumed fact)

1 B A

IDW. Elliot, Phipson’s Manual of the Law of Evidence, p. 235.

2Jr. Fleming James, Civil Procedure, pp. 261-262.



1899

D.C.

Al

ALl

10T

Lhoid.

-*l’l*'

JIM2

VANE

Monckton

D.C.

Al

1913

Tarr

13



3-1-3
Common Law
3-1.4
(adducing evidence)
0
0

Common Law

14



(Ros Ipsa huwuituM

I 41

. !

(The thing speaks for itself)

16.D. Nokes, An Introduction to

2 ,
, 2525), 25-26.

adducing evidence

"Res Ipsa Loquitur”

Evidence, p. 465,

(

5



Res Ipsa Loguitur  John Burke

Osborn's concise Law Dictionary

VI

Res Ipsa Loquitur

Byrne V. Boadle (1863)

thing speaks for itself)

Llohn Burke, Osborn's concises Law D ictionary, 6th ed.

(London  Sweet & Maxwell, 1976), p. 289,

"James H. Donaldson, Causalty Claim Practice, 4th ed.
(Finois  Richard Do Trwin, Inc., L1973), pp. 414-415,

16



1

! Seott V. London & St K atherine's

Docks Co. (1865) 7

Byrne V. Boadle (1863)
Scott V. London & St Katherine's Dock Co. (1865)
Res Ipsa Loguitur 7!

‘ Coldman V. H ill (1919) l

Hunt and W interbotham (West of England) Ltd. V. BRS

(Parcels) Ltd. (1962

& Res Ipsa
Loquitur (circum stantial
evidence) Res Ipsa Loguiter
| &
Sweeney V. Erving (1913) Res Ipsa

Loquitur

(circum stantial

evidence) 7! (direct evidence)

I oanas Atkins street, Hie Foundation of Legal liability

(Colorado  Fred. B. Rogthman & Co., L980), p. 107



18

Res Ipsa Loquitur

" «
in !
Bond V. St
Lovis San Francisco R, Co. (1962 "Res Ipsa Loquitur
(presum ption) (shift
burden of proof)’
John V.o Shell Petrolivm Corp., (1936) Johnson V. Coca Cola
Bottling Co., (1960) Res Ipsa Logquitur
3.1
(A fTlocation of persuasion burden)
Common Law
burden of producing evidence
(persuasion burden) Wigmore

"the risk of nonpersuasion’ Morgan

tO"Woilliam ML K unstler, Law of Accidents (New York  Oceana

Publications, 1954), p. 32,



9

Common Law

(persuasion burden)
(burden of producing evidence)

persuasion burden

%

burden of proof adducing evidence?
persuasion burden 34
l persuasion burden

persuasion burden
burden of producing evidence
(state of evidence) '

Common Law

L, fleming James, Civil Procedure, pp. 246-249,

burden of proof adducing

evidence persuasion burden

jr. fleming James, Civil Procedure, pp. 248-249,

Plbid., p. 247,



! fl
1) persuasion burden
)
|
3)
persuasion burden
(verdict)
Common Law !
!
(persuasion burden) Commaon Law
4, (Standard of proof)
(belief) (trier of fact)
Common Law
(clear, precise and indubitable) !
(degree of belief)
Libid., p. 248,

2Jr. Fleming James, Civil Procedure, p. 251.

80



8l

(standard of proof)

(presumption of Innocence)

(prove beyond reasonable doubt)

(standard of proof)

groater weight preponderance of the evidence
(balance of probabilities) (probable
troth)!l

(standard of proof)
prove beyond reasonable doubt preponderance
of the evidence
"prove beyond reasonable doubt" "preponderance

of the evidence"

| prove beyond reasonable doubt
17
starkie Chief Justice Shaw
1 Commonwealth V. Webster .. 1850

"reasonable doubt"
Common Law

John H. Wigmore

!

(probable cause)

prove beyond reasonable doubt.
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reasonable doubt ! ")
')
7)) “doubt for which & reason can be given” "4
substantial doubt" "an ohonest and substantial misgiving'
7) "reasonable

doubt" 7)) "guilt need not be proved conclusively”

reasonable doubt

reasonable doubt 1

prove beyond

reasonable doubt

(absolutely certain)

!
0
' "shall be
established as almost certainly true) ‘
(absolutely true)
(more probably true than false) (almost certainly)!
42 Preponderance of the evidence
')

Preponderance of the evidence

11bid.
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prove beyond reasonable doubt

burden of producing evidence

(standard of proof)

(truth) prove beyond reasonable doubt

ELiason v. Production Sredit Assn,
of A tikin '

Hasbrook Hasbrook

Hasbrook
Hashrook (estoppel)

Hasbrook

(a fair preponderance of the evidence)

Libid.



8k

ar

preponderance of the evidence

prove beyond reasonable doubt
0 (moral certainly) preponderance of the

evidence (moral conviction)

Common Law
Common Law
Commaon Law
(burden of producing evidence)
(burden of persvasion)
(Standard of proof)
Common Law

™ ' Common Law

1Paul d. Carrington and Barbaru Allen Bab cock, Civil Procedure,
2nd ed. (Boston and Toronto  Little Brown and Company, 1977),
pp. 371-373.



Common Law
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