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# # 6280159134 : MAJOR LAWS
KEYWORD: PROPERTY OFFENSES, FAMILIARITY
Mookda Prasitsombat : FAMILIARITY IN PROPERTY OFFENSES. Advisor: Prof. KANAPHON CHANHOM

This thesis has the purpose to study the background, meaning and scope of action by doing arbitrarily
in an offence relating to property, including offence of theft, offence of embezzlement and offence of
trespassing, the concepts and theories of legal interpretation and criminal liability structure, for comparative
analysis whether the Thai Supreme Court interprets the law according to the guidelines of interpretation of

Supreme Courts of foreign countries or not.

Arbitrary doing to take properties of other persons is the act of doing something arbitrarily because
the doer understands or believes that if the owner or possessor of the property knows, the person will agree or
allow to do like that, the Supreme Court has always ruled that the act of taking other people's property arbitrarily
is an act that lacks special inner intent elements, therefore it is not an offense of theft. This is a ruling guideline
in accordance with British law. However, if consideration is made according to the criminal liability structure, it
will be found that in the arbitrary doing, if the doer has received consent, the act will not complete the
component of the offense, but if the consent does not exist but the doer misunderstands in the fact that the
owner or possessor of the property gives consent or allows, such act will be an act committed because the doer
misunderstands the facts and it makes the doer to have power to do it. This will result to the doing not to be
offence in some property offences, such as theft and trespassing offences, etc. as result of the Penal Code,
Section 62. This is in accordance with the legal principle of Federal Republic of Germany and the United States
of America. If the consideration is like this, there is no need to consider whether the defendant has dishonest
intention or not. However, the Supreme Court has ruled that if the doer takes other persons’ property to be the
doer’s property arbitrarily and subsequently the doer changes the intention to dishonestly take the property of
another person for his own, he may be liable to commit an embezzlement. This is in accordance with the legal
principle and interpretation of the Supreme Court in foreign countries. Therefore, the researcher recommends
that the criminal liability structure should be considered in order to make the ruling to have more clear steps,

in order to be used as information for further improvement of law enforcement guidelines further.

Field of Study: Laws Student's Signature ......ccccoeveeecneenennnee

Academic Year: 2020 Advisor's Signature .........ccceeveneen
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" Afin W UAS, ﬂgwmammmﬂﬁﬂﬂ R 119-136.; Green, Thomas Andrew, Freedom and Criminal

Responsibility in American Thought (New York, NY: Cambridge University Press, 2014); Lacey, Nicola, In search

of Criminal Responsibility: Ideas, Interests, and Institutions (Oxford: Oxford University Press, 2016); Loughnan,

Arlie, Self, Others and the State: Relations of Criminal Responsibility. (Cambridge: Cambridge University Press, 2020)
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UWINeNdusssuenans, YA 22 atudil 1, win 76-84.

® Jonathan Herring, Criminal Law: Text, Cases, and Materials, 6™ ed. (Oxford: Oxford University Press,

2012), p. 9.
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AEUNG UNUNBDY, KANWUFIUNHNVINGBTEYT bR 1, v 181.




26

' Y < ! 1 A aa L3 ..
sruungunevestan awnsanudlailu 2 nqulvg 9 Ao ssuunguunediaaed (Civil
Law System) kazszuunguagAauuauaad (Common Law System) Ingluwsazszuy

AauilassasieenusuiiansengiiuandeiuesniviuedfunguunenseusunvesUseine

1%
&

Wi 9" Fefideveasuiglaseainenusuinlun1ae 11 veIsEuUN MUNENsaRIUsELANGY

sl

2.2.1 szuungsnediaaad (Civil Law System)

Usgimanilssuunguunediaasivatelsesne dlaseasisnnusuialunig
) a . . 79 ' N = '3 [ v a
a1y nduszuunsnia (Tripartite System)” na1ifie deeAusenounulaseasanIusuln

Tun1ae1gy1 3 YsenIs Fe8109u @515 BAa JlA9a319AUSURANIIDIRYITHUN

'
v

a3 Uszan® ¢adl 1. 93AUIENBUNNNAYMNIEY (Statutory Element) A nuaneNUaa)@
AnuRanaslnell mMundnANtaUIBNgMIIY 2. 99AUIENEUNIINIINTEIIN (Substantive
Element) fis M3nzvinvesyanaiagidadeunangvue uay 3. esdUszneunsdsla
(Subjective Element) fis n1snsesilasasiaslafifigavleingnszvindaiuing smaneda

WwankazUssuvm annusatsisuspeesud dlassasannusuianisengiduwuniy

A a

3 Yszamunu®! fie 1. n1srsuasAYsEnaunnguuneUyald Ae N15Na151IIN1SNIEYn

o

AsuBsAUsENEUMEuanLarn1eluvesruiavS okl 2. AnuRANgVNNe Ao N1HNTANES

A o a

wafidnsevihiligunanseyilanseld uag 3. AUt Ao N1sTTUTINUARRTINSEIINAIILRN
Aananaumsazgnimivsely lngagfinnsanannanuaiusaiinveuvesyanaudfny
91NlATIAFNAMUTURANIDIY VY SzUUNYUNNedIaaed lelin1suusiusgetniaussning
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8 Foudeaty, nih 182.
9 3paienfiu, wth 182.
8 Juliette Lelieur, Peggy Pfitzner & Sabine Adams, "The Criminal Offense-Definitions and Internal

Structure in France" in National Criminal Law in a Comparative Legal Context vol. 3.2, eds. Ulrich Sieber,

Konstanze Jarvers & Emily Silverman (Berlin: Duncker & Humblot, 2017), p. 31. kagauwa FUNUNOU, NENN UFIUY

NOVENERIR 4 1, vt 182,
5 Adle o UAT, NOMINEEIYT A1ATIILY, T 182, uavAMWa JuMivioy, NSnNuFIUNgMINEaIy] tau 1

91 182.
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8 Charles P. Nemeth, Criminal Law, 2™ ed. (Boca Raton, FL: Taylor & Francis Group, 2012), pp. 83-84.

8 in3ynsiifcansveslsemaansgoasndiwunAin “ Criminal Act” fu “Criminal Conduct” 88n31n
ffu Tne Criminal Act Al n1snsvvhmeenaBsasussnUssnauaneds Actus reus Wil ust Crimanal Conduct fie
ﬂ’]iﬂitﬁ?ﬂ?ﬂ@’]iyﬁﬁaﬂﬁﬁgﬂ Actus reus wag Mens rea Usznauriu Tsag Joel Samaha, Criminal Law, 11" ed. (USA:

Wadsworth Cengage Learning, 2014) p. 95. iazAng Junivey, nENNUFIUNMANEaIY1 tau 1, in 184-185.

5 pouwa Fuvniviey, nanuFIUNMaNea1) Lay 1, it 184-185.

8 |SpaReany, Mt 185-186.
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A person is guilty of theft if he dishonestly appropriates property belonging to another with

the intention of permanently depriving the other of it; and “thief” and “steal” shall be construed accordingly.
2 THE THEFT ACT, 1968 Section 3 “Appropriates”.

(1) Any assumption by a person of the rights of an owner amounts to an appropriation, and
this includes, where he has come by the property (innocently or not) without stealing it, any later assumption
of a right to it by keeping or dealing with it as owner.

(2) Where property or a right or interest in property is or purports to be transferred for value
to a person acting in good faith, no later assumption by him of rights which he believed himself to be acquiring

shall, by reason of any defect in the transferor’s title, amount to theft of the property.
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* THE THEFT ACT, 1968 Section 4 “Property”.

(1) “Property” includes money and all other property, real or personal, including things in
action and other intangible property.

(2) A person cannot steal land, or things forming part of land and severed from it by him or
by his directions, except in the following cases, that it to say-

(a) when he is a trustee or personal representative, or is authorised by power of
attorney, or as liquidator of a company, or otherwise, to sell or dispose of land belonging to another, and he
appropriates the land or anything forming part of it by dealing with it in breach of the confidence reposed in
him; or

(b) when he is not in possession of the land and appropriates anything forming
part of the land by severing it or causing it to be severed, or after it has been severed; or

(c) when, being in possession of the land under a tenancy, he appropriates the
whole or part of any fixture or structure let to be used with the land. For purposes of this subsection “land”
does not include incorporeal hereditaments; “tenancy” means a tenancy for years or any less period and
includes an agreement for such a tenancy, but a person who after the end of a tenancy remains in possession
as statutory tenant or otherwise is to be treated as having possession under the tenancy, and “let” shall be
construed accordingly.

(3) A person who picks mushrooms growing wild on any land, or who picks flowers, fruit or
foliage from a plant growing wild on any land, does not (although not in possession of the land) steal what he
picks, unless he does it for reward or for sale or other commercial purpose. For purposes of this subsection
“mushroom” includes any fungus, and “plant” includes any shrub or tree.

(4) Wild creatures, tamed or untamed, shall be regarded as property; but a person cannot
steal a wild creature not tamed nor ordinarily kept in captivity, or the carcase of any such creature, unless
either it has been reduced into possession by or on behalf of another person and possession of it has not
since been lost or abandoned, or another person is in course of reducing it into possession.

® Claudia Cerr and Maureen Johnson, Beginning Criminal law, (New York: Routledge, 2013), p. 129.
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® THE THEFT ACT, 1968 Section 5 Belonging to another
(1) Property shall be regarded as belonging to any person having possession or control of
it, or having in it any proprietary right or interest (not being an equitable interest arising only from an agreement
to transfer or grant an interest).
(2) Where property is subject to a trust, the persons to whom it belongs shall be regarded
as including any person having a right to enforce the trust, and an intention to defeat the trust shall be regarded

accordingly as an intention to deprive of the property any person having that right.
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(3) Where a person receives property from or on account of another, and is under an
obligation to the other to retain and deal with that property or its proceeds in a particular way, the property
or proceeds shall be regarded (as against him) as belonging to the other.

(4) Where a person gets property by another’s mistake, and is under an obligation to make
restoration (in whole or in part) of the property or its proceeds or of the value thereof, then to the extent of
that obligation the property or proceeds shall be regarded (as against him) as belonging to the person entitled
to restoration, and an intention not to make restoration shall be regarded accordingly as an intention to deprive
that person of the property or proceeds.

(5) Property of a corporation sole shall be regarded as belonging to the corporation

notwithstanding a vacancy in the corporation.
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" THE THEFT ACT, 1968 Section 2 (1) (2) Dishonestly
(1) A person’s appropriation of property belonging to another is not to be regarded as
dishonest—
(a) if he appropriates the property in the belief that he has in law the right to
deprive the other of it, on behalf of himself or of a third person; or
(b) if he appropriates the property in the belief that he would have the other’s
consent if the other knew of the appropriation and the circumstances of it; or
(c) (except where the property came to him as trustee or personal representative)
if he appropriates the property in the belief that the person to whom the property belongs cannot be
discovered by taking reasonable steps.
(2) A person’s appropriation of property belonging to another may be dishonest
notwithstanding that he is willing to pay for the property.

8 Smith, Hogan, and Ormerod, Text, case, and materials on criminal law, David Ormerod & Karl Laird,

p. 377.
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° Joanne Clough, Adam Jackson, and Natalie Wortley, Nutshells Criminal Law, 10™ ed. (London: Sweer
& Maxwell, 2014), pp. 166-167.
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“REGINA -v- DEB BARAN GHOSH, [eoulaw], 19181l ® 10 uns1Ay 2564. wua 99 11
https://www.bailii.org/ew/cases/ EWCA/Crim/ 1982/2.html.
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" Model Penal Code Section 223.2. Theft by Unlawful Taking or Disposition.

(1) Movable Property. A person is guilty of theft if he unlawfully takes, or exercises
unlawful control over, movable property of another with purpose to deprive him thereof.

(2) Immovable Property. A person is guilty of theft if he unlawfully transfers
immovable property of another or any interest therein with purpose to benefit himself or another not entitled
thereto.

' Joycelyn M. Pollock, Criminal Law, 10™ ed. (New York: Routledge, 2015) p. 286.
Y lbid., p. 287.
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'8 Model Penal Code Section 223.0. Definitions.

(4) "movable property" means property the location of which can be changed, including
things growing on, affixed to, or found in land, and documents although the rights represented thereby have
no physical location. "Immovable property" is all other property.

18 Section 223.0. Definitions.

(6) "property" means anything of value, including real estate, tangible and intangible
personal property, contract rights, choses-in-action and other interests in or claims to wealth, admission or
transportation tickets, captured or domestic animals, food and drink, electric or other power

" Section 223.0. Definitions.

(6) "property" means anything of value, including real estate, tangible and intangible

personal property, contract rights, choses-in-action and other interests in or claims to wealth, admission or

transportation tickets, captured or domestic animals, food and drink, electric or other power.
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o819 AR Thompson v. State, 94 Ala. 535, 10 So. 520 (1982) 6iaderin

nsinAseuATeSNEvsesneliiinnIsaseuAsedul MneaLin Mstemingdaey

% Model Penal Code Section 223.0. Definitions.

(7) "property of another" includes property in which any person other than the actor has an
interest which the actor is not privileged to infringe, regardless of the fact that the actor also has an interest in
the property and regardless of the fact that the other person might be precluded from civil recovery because
the property was used in an unlawful transaction or was subject to forfeiture as contraband. Property in
possession of the actor shall not be deemed property of another who has only a security interest therein,
even if legal title is in the creditor pursuant to a conditional sales contract or other security agreement.

! Model Penal Code Section 223.0. Definitions.

(1) "deprive" means: (a) to withhold property of another permanently or for so extended a
period as to appropriate a major portion of its economic value, or with intent to restore only upon payment
of reward or other compensation; or (b) to dispose of the property so as to make it unlikely that the owner

will recover it.
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2 9%y yames, “AuAngiudnning: Anwnsdmstsiutisenillesliveudaenguane,” uth 12-13.
2 Model Penal Code Section 223.1 (3) Claim of Right. It is an affirmative defense to prosecution for
theft that the actor:
(a) was unaware that the property or service was that of another; or
(b) acted under an honest claim of right to the property or service involved or that he had
a right to acquire or dispose of it as he did; or
(c) took property exposed for sale, intending to purchase and pay for it promptly, or

reasonably believing that the owner, if present, would have consented
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% State v Kelly 338 SE 2d 405 (W Va 1985)

? aavesUssinadanguinedadulumf RV.Levett (1638) Cro. Car 535 ad State v. McDonald (1879)
7Mo.App.510 uazad Hassian (1963) Crim.L. 852 1Judu uazdiudiasmsiunedndulund People v. Young 12
App. Div. 2d. 162.210 NYS.2d. 358 (1st Dep 196) wazaf People v. Weiss 276 N.Y. 384, 12 N.E.20.514 (1938)
o909y e Tamney, “mmﬁﬁﬁzyﬁmiwwgﬁéﬂizﬁwﬁ57‘141%1/‘1’1151’”, 9N 27-29.

% @@ Marshall (1830) 1 Law. 76, 168 E. R. 965 Ad Darcy (1849) 1 Ir. Jur. 207 see also Glanville Willians,

Criminal Law: The General Part, 2ed (London: Steven & Sons Ltd., 1961), p. 208 note 7. 814iivlu usen lanngy,

“anudAginluvgignsyyindsnnaiila”, wih 27-29.
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% T. corr. Saint-Claude, 7 janv. 1954: JCP G 1954, II, 7938, note Chambon, 813di4lu §391 nalne,
“MyBATEITRILINISNsEAUYsmainine: Anvissinunuiagiudnmsnd”, wih 56-57.
2 Sy walne, “nMaaswiimuInsnsiauvesaiming: Anwdsssuauiiagudnning”, wi 20.

* Catherine Elliott, French Criminal Law, (New York: Routledge, 2001), pp. 181-182.
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*? French Criminal Code ARTICLE 311-12
No prosecution may be initiated where a theft is committed by a person:
1° to the prejudice of his or her ascendant or his or her descendant;
2° to the prejudice of a spouse, except where the spouses are separated or authorised to
reside separately.
* Section 242 Theft
(1) Whoever takes movable property belonging to another away from another with the
intention of unlawfully appropriating it for themselves or a third party incurs a penalty of imprisonment for a
term not exceeding five years or a fine.

(2) The attempt is punishable.
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** Nils Weinrich, “German Cures for English Ailments? Appropriation Versus Taking Away-Significance
and Consequences of Conceptual Differences between the English and the German Law of Theft,” Journal of
Criminal Law 69, 5 (October 2005): 433.
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*" Section 248c Tapping of electrical energy.

(1) Whoever taps the electrical energy of another from an electrical facility or installation
by means of a conductor which is not intended for the regular withdrawal of energy from the facility or
installation, if the act was committed with the intention of appropriating the electrical energy for themselves
or a third party, incurs a penalty of imprisonment for a term not exceeding five years or a fine.U
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" The Penal Code of Michigan, Section 181 Embezzlement of property belonging to person and part
owner; violation; penalty; enhanced sentence based on prior convictions.

(1) An agent, servant, employee, trustee, bailee, custodian, attorney-at-law, collector, or
other person who receives or collects in any manner money or other personal property that is partly the
property of another person, governmental entity within this state, or other legal entity and partly the property
of the agent, servant, employee, trustee, bailee, custodian, attorney-at-law, collector, or other person shall
not embezzle, fraudulently dispose of, convert to his or her own use, or take or secrete with intent to embezzle
or convert to his or her own use the money or personal property without the consent of the part owner of
the money or personal property.

(2) If the money or personal property embezzled, disposed of, converted, taken, or secreted
has a value of less than $200.00, the person is guilty of a misdemeanor punishable by imprisonment for not
more than 93 days or a fine of not more than $500.00 or 3 times the value of the money or property

embezzled, disposed of, converted, taken, or secreted, whichever is greater, or both imprisonment and a fine.
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(3) If any of the following apply, the person is guilty of a misdemeanor punishable by
imprisonment for not more than 1 year or a fine of not more than $2,000.00 or 3 times the value of the money
or property embezzled, disposed of, converted, taken, or secreted, whichever is greater, or both imprisonment
and a fine:

(a) The money or personal property embezzled, disposed of, converted, taken, or
secreted has a value of $200.00 or more but less than $1,000.00.

(b) The person violates subsection (2) and has 1 or more prior convictions for
committing or attempting to commit an offense under this section or a local ordinance substantially
corresponding to this section.

(4) If any of the following apply, the person is guilty of a felony punishable by imprisonment
for not more than 5 years or a fine of not more than $10,000.00 or 3 times the value of the money or property
embezzled, disposed of, converted, taken, or secreted, whichever is greater, or both imprisonment and a fine:

(@) The money or personal property embezzled, disposed of, converted, taken, or
secreted has a value of $1,000.00 or more but less than $20,000.00.

(b) The person violates subsection (3)@) and has 1 or more prior convictions for
committing or attempting to commit an offense under this section. For purposes of this subdivision, however,
a prior conviction does not include a conviction for a violation or attempted violation of subsection (2) or (3)(b).

(5) If any of the following apply, the person is guilty of a felony punishable by imprisonment
for not more than 10 years or a fine of not more than $15,000.00 or 3 times the value of the money or property
embezzled, disposed of, converted, taken, or secreted, whichever is greater, or both imprisonment and a fine:

(@) The money or personal property embezzled, disposed of, converted, taken, or
secreted has a value of $20,000.00 or more.

(b) The person violates subsection (4)(@) and has 2 or more prior convictions for
committing or attempting to commit an offense under this section. For purposes of this subdivision, however,
a prior conviction does not include a conviction for a violation or attempted violation of subsection (2) or (3)(b).

(6) Except as otherwise provided in this subsection, the values of money or property
embezzled, disposed of, converted, taken, or secreted in separate incidents pursuant to a scheme or course
of conduct within any 12-month period may be aggregated to determine the total value of money or personal
property embezzled, disposed of, converted, taken, or secreted. If the scheme or course of conduct is directed
against only 1 person, governmental entity within this state, or other legal entity, no time limit applies to
aggregation under this subsection.

(7) If the prosecuting attorney intends to seek an enhanced sentence based upon the
defendant having 1 or more prior convictions, the prosecuting attorney shall include on the complaint and
information a statement listing the prior conviction or convictions. The existence of the defendant's prior
conviction or convictions shall be determined by the court, without a jury, at sentencing or at a separate
hearing for that purpose before sentencing. The existence of a prior conviction may be established by any
evidence relevant for that purpose, including, but not limited to, 1 or more of the following:

(a) A copy of the judgment of conviction.
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(b) A transcript of a prior trial, plea-taking, or sentencing.
(c) Information cotained in a presentence report.
(d) The defendant's statement.

(8) In a prosecution under this section, it is not a defense that the agent, servant, employee,
trustee, bailee, custodian, attorney-at-law, collector, or other person was entitled to a compensation out of
the money or personal property as compensation for collecting or receiving it for its owner, but it is not
embezzlement by the agent, servant, employee, trustee, bailee, custodian, attorney-at-law, collector, or other
person to retain his or her reasonable collection fee on the collection or any other valid interest he or she has
in the money or personal property.

(9) In a prosecution under this section, the failure, neglect, or refusal of the agent, servant,
employee, trustee, bailee, custodian, attorney-at-law, collector, or other person to pay, deliver, or refund to
the proper person the money or personal property entrusted to his or her care, upon demand, is prima facie
proof of intent to embezzle.

(10) If the sentence for a conviction under this section is enhanced by 1 or more prior
convictions, those prior convictions shall not be used to further enhance the sentence for the conviction
pursuant to section 10, 11, or 12 of chapter IX of the code of criminal procedure, 1927 PA 175, MCL 769.10,
769.11, and 769.12.

" Wayne R. lafave, Criminal Law, p. 995.
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™ Catherine Elliott, French Criminal Law, p. 197.

% French Penal Code Article 314-1
Breach of trust is committed when a person, to the prejudice of other persons,
misappropriates funds, valuables or any property that were handed over to him and that he accepted subject
to the condition of returning, redelivering or using them in a specified way.

Breach of trust is punished by three years' imprisonment and a fine of €375,000.
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& French Penal Code Article 314-1-1
Les peines sont portées a cing ans d'emprisonnement lorsque l'abus de confiance porte
atteinte aux recettes percues, aux dépenses exposées ou aux avoirs qui relevent du budget de ('Union
européenne, des budgets desinstitutions, organes et organismes de ['Union européenne ou des budgets gérés

et controlés directement par eux.
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# German Criminal Code Section 246 Unlawful appropriation
(1) Whosoever unlawfully appropriates chattels belonging to another for himself or a third
person shall be liable to imprisonment not exceeding three years or a fine unless the offence is subject to a
more severe penalty under other provisions.
(2) If in cases under subsection (1) above the property was entrusted to the offender the
penalty shall be imprisonment not exceeding five years or a fine.
(3) The attempt shall be punishable.
 Andnsal yaylas, “anuRagiudneenning: Anwiludauieuiisuiuiisseme”, Gnenfinusumdadia
, afifienans, angdfnans anninedugsiadugng, 2561), i 40-43..
% German Criminal Code Section 266 Embezzlement
(1) Whoever abuses the power conferred on them by law, by commission of an authority
or legal transaction to dispose of the assets of another or to make binding agreements for another, or whoever
breaches their duty to safeguard the pecuniary interests of another which are incumbent upon them by reason
of law, by commission of an authority, legal transaction or fiduciary relationship, and thereby adversely affects
the person whose pecuniary interests they were responsible for, incurs a penalty of imprisonment for a term

not exceeding five years or a fine.
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°1 German Criminal Code Section 248a Theft and misappropriation of property of minor value
Theft and misappropriation of property of minor value is prosecuted only upon request in
the cases under sections 242 and 246, unless the prosecuting authority deems there to be a special public
interest in prosecution which calls for ex officio intervention.
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% guwa Wsegiant, “MlnszdianMsnIsiirnuvesmainlve: AnvussinunnuRagiuyngn”, wii
26-27.
% THE THEFT ACT, 1968 section 9 (1) A person is guilty of burglary if —
(a) he enters any building or part of a building as a trespasser and with intent to commit
any such offence as is mentioned in subsection (2) below; or
(b) having entered any building or part of a building as a trespasser he steals or attempts to
steal anything in the building or that part of it or inflicts or attempts to inflict on any person therein any

grievous bodily harm.
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(2) The offences referred to in subsection (1) (a) above are offences of stealing anything in the building
or part of a building in question, of inflicting on any person therein any grievous bodily harm or raping any
person therein, and of doing unlawful damage to the building or anything therein.

(3) A person guilty of burglary shall on conviction on indictment be liable to imprisonment for a term
not exceeding —

(a) where the offence was committed respect of a building or part of a building which is a
dwelling, fourteen years;
(b) in any other case, ten years.

(4) References in subsections (1) and (2) above to a building, and the reference in subsection (3)
above to a building which is a dwelling, shall apply also to an inhabited vehicle or vessel, and shall apply to
any such vehicle or vessel at times when the person having a habitation in it is not there as well as at times when he is.

°" Catherine Elliott and Frances Quinn, Criminal Law, 50" ed. (Great Britain: Henry Ling, 2004), pp.
165-167.
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12 Model Penal Code lowtesgauninuiousswasanuineandy 5 seauaieiu ldun 1) First degree
felory 2) Second-degree flory 3) Third-degree felony 4) Misdermeanor wag 5) Petty miscemeanor Fasviuay
fousazlalumuseiuanudionsawesiny deus First-degree felory ﬁlﬁaLﬁuiww%'wmﬁﬁ'qmiﬂﬁmﬁq Petty
misdermeanor ﬁLﬁuImH%ﬂaLLidﬁaﬂﬁqm, Cited in Michael T. Cahill, "offense Grading and Multiple Liability: New

Challenges for a Model Penal Code Second," Ohio State Journal of Criminal Law 2, no. 1 (2004): 600.

1% Model Penal Code Section 221.2 Criminal Trespass.

(1) Buildings and Occupied Structures. A person commits an offense if, knowing that he is
not licensed or privileged to do so, he enters or surreptitiously remains in any building or occupied structure,
or separately secured or occupied portion thereof. An offense under this Subsection is a misdemeanor if it is
committed in a dwelling at night. Otherwise it is a petty misdemeanor.

(2) Defiant Trespasser. A person commits an offense if, knowing that he is not licensed or

privileged to do so, he enters or remains in any place as to which notice against trespass is given by:
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(a) actual communication to the actor; or

(b) posting in a manner prescribed by law or reasonably likely to come to the
attention of intruders; or

(c) fencing or other enclosure manifestly designed to exclude intruders.

An offense under this Subsection constitutes a petty misdemeanor if the offender defies an
order to leave personally communicated to him by the owner of the premises or other authorized person.
Otherwise it is a violation.

(3) Defenses. It is an affirmative defense to prosecution under this Section that:

(a) a building or occupied structure involved in an offense under Subsection (1)
was abandoned; or

(b) the premises were at the time open to members of the public and the actor
complied with all lawful conditions imposed on access to or remaining in the premises; or

(c) the actor reasonably believed that the owner of the premises, or other person
empowered to license access thereto, would have licensed him to enter or remain.

1% Wayne R. LaFave, Criminal Law, 5™ed. (St. Paul, Minn: Thomson West, 2010), pp. 1082-1083.
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1% Model Penal Code Section 221.0 (1).
Occupied Structure means '"any structure, vehicle or place adopted for overnight
accommodation of persons, or for carrying on business therein, whether or not a person is actually present.
1% Section 221.2. Criminal Trespass
(3) Defenses. It is an affirmative defense to prosecution under this Section that:
(c) the actor reasonably believed that the owner of the premises, or other person

empowered to license access thereto, would have licensed him to enter or remain.
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% French Penal Code Article 226-4 Entering or unlawfully occupying the residence of another by
means of manoeuvres, threats, acts of violence or constraint, except where permitted by law, is punished by
one year's imprisonment and a fine of €15,000.

% French Penal Code Article 226-5 Attempts to commit the offences set out under the present

section are similarly punishable.
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