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# # 6280160734 : MAJOR LAWS
KEYWORD: Statutory exception for defamation, Witness, Obstruction of justice, Aggravated
circumstances, Witness interference
Rachata Thamniyom : THE DEVELOPMENT MODEL ON THE VERIFICATION OF THE TRUTH IN
CRIMINAL TRIAL : A STUDY OF AUTHENTICATING WITNESS STATEMENT SUPPORT. Advisor:
Assoc. Prof. CHACHAPON JAYAPHORN, Ph.D.

Witness is the key element to verify the truth in criminal trial. This is because witness
statement is practically deemed as the most trustable evidence in criminal trial. In this regard, a plaintiff
is commonly required to adduce evidence for the sake of proving its case beyond a reasonable doubt
to the court that the defendant has committed crime. Hence, the state must prevent and suppress any
interference of witness. However, in Thailand, there were typical issues that the witness is adversely
interfered with its testimony in various means which affect to the judicial proceedings including witness
intimidation, threat, bribery and use of defamation offense to put pressure on witness during the trial.
Those interferences cause the witness to be afraid and lessen courageousness of witness to testify or
cause the witness to make false statement during the criminal proceedings. As a result, the defendant
will not be punished and eventually remain a social harm. This thesis was made for the purpose of
studying measures that can encourage the witness to testify truthfully by comparing with other domestic

legal and other supportive measures of foreign countries.

The comparative study is conducted in order to find appropriate solutions which are
correspondence with the principles and issues in Thailand. The study found that Thailand should
criminalize interference of a witness in the Penal Code and criminalize murder and assault a witness as
aggravated circumstances in the Penal Code for the purpose of preventing and suppressing offences as
well as to properly punish offenders. In addition of criminalization, Thailand should affix the statutory
exception of defamation offense for a witness who testifies in good faith to encourage the witness to
testify. Besides, other supportive measures should be applied including compensation of witness's fees
in the form of loss of income and procurement of public handbook for witness in order to motivate the

witness as well as to familiarize the witness with the criminal justice system.

Field of Study: Laws Student's Signature ......cceceveeeeerinnnne.

Academic Year: 2020 Advisor's Signature ........cccoeevcevieennnn.
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** The Universal Declaration of Human Rights 1789, Article 3 "Everyone has the right to life, liberty and
security of person”

The Universal Declaration of Human Rights, Article 4 "No one shall be held in slavery or servitude; slavery
and the slave trade shall be prohibited in all their forms"

The Universal Declaration of Human Rights, Article 5 "No one shall be subjected to torture or to cruel,

inhuman or degrading treatment or punishment"
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% John Peter Wilhelm Hilger, "Organized Crime/Witness Protection in Germany," Effective methods to

combat transnational organized crime in criminal justice processes (2001). p. 103.
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' U.S. Code §, Article 1512 (a) "(1) Whoever kills or attempts to kill another person, with intent to
(a) prevent the attendance or testimony of any person in an official proceeding;
(b) prevent the production of a record, document, or other object, in an official proceeding; or
(c) prevent the communication by any person to a law enforcement officer or judge of the United States
of information relating to the commission or possible commission of a Federal offense or a violation of conditions
of probation, parole, or release pending judicial proceedings;
shall be punished as provided in paragraph (3).
(2) Whoever uses physical force or the threat of physical force against any person, or attempts to do so,
with intent to
(a) influence, delay, or prevent the testimony of any person in an official proceeding;
(b) cause or induce any person to
(i) withhold testimony, or withhold a record, document, or other object, from an official
proceeding;
(i) alter, destroy, mutilate, or conceal an object with intent to impair the integrity or availability
of the object for use in an official proceeding;
(iii) evade legal process summoning that person to appear as a witness, or to produce a record,
document, or other object, in an official proceeding; or
(iv) be absent from an official proceeding to which that person has been summoned by legal
process; or
(c) hinder, delay, or prevent the communication to a law enforcement officer or judge of the United
States of information relating to the commission or possible commission of a Federal offense or a violation of
conditions of probation, supervised release, parole, or release pending judicial proceedings;
shall be punished as provided in paragraph (3).
(3) The punishment for an offense under this subsection is
(a) in the case of a killing, the punishment provided in sections 1111 and 1112;
(b) in the case of
(i) an attempt to murder; or
(ii) the use or attempted use of physical force against any person; imprisonment for not more
than 30 years; and
(c) in the case of the threat of use of physical force against any person, imprisonment for not more than

20 years"
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2. 4ms1 1512 (b)®

176 U.S. Code §, Article 1512 (b) "Whoever knowingly uses intimidation, threatens, or corruptly persuades

another person, or attempts to do so, or engages in misleading conduct toward another person, with intent to

(1) influence, delay, or prevent the testimony of any person in an official proceeding;
(2) cause or induce any person to
(a) withhold testimony, or withhold a record, document, or other object, from an official
proceeding;
(b) alter, destroy, mutilate, or conceal an object with intent to impair the object’s integrity or
availability for use in an official proceeding;
(c) evade legal process summoning that person to appear as a witness, or to produce a record,
document, or other object, in an official proceeding; or
(d) be absent from an official proceeding to which such person has been summoned by legal
process; or
(3) hinder, delay, or prevent the communication to a law enforcement officer or judge of the United
States of information relating to the commission or possible commission of a Federal offense or a violation of

conditions of probationl supervised release, parole, or release pending judicial proceedings;
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shall be fined under this title or imprisoned not more than 20 years, or both"
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7 U.S. Code §, Article 1512 (c) "Whoever corruptly

(1) alters, destroys, mutilates, or conceals a record, document, or other object, or attempts to do so, with
the intent to impair the object’s integrity or availability for use in an official proceeding; or

(2) otherwise obstructs, influences, or impedes any official proceeding, or attempts to do so,

shall be fined under this title or imprisoned not more than 20 years, or both"
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8 JS. Code §, Article 1512 (d) "Whoever intentionally harasses another person and thereby hinders,

delays, prevents, or dissuades any person from

(1) attending or testifying in an official proceeding;

(2) reporting to a law enforcement officer or judge of the United States the commission or possible
commission of a Federal offense or a violation of conditions of probationl supervised release, parole, or release
pending judicial proceedings;

(3) arresting or seeking the arrest of another person in connection with a Federal offense; or

(4) causing a criminal prosecution, or a parole or probation revocation proceeding, to be sought or
instituted, or assisting in such prosecution or proceeding;

or attempts to do so, shall be fined under this title or imprisoned not more than 3 years, or both"
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" The French Penal Code of 1791, Article 434-15 "The use of promises, offers, presents, pressures,
threats, acts of violence, manoeuvres or tricks in the course of proceedings or in respect of a claim or defence in
court to persuade others to make or deliver a statement, declaration or false affidavit, or to abstain from making a
statement, declaration or affidavit, is punished by three years' imprisonment and a fine of €45,000, even where the

subornation of perjury was ineffective."
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180 The French Penal Code of 1791, Article 221-4 "Murder is punished by criminal imprisonment for life
where it is committed:

1° against a minor under fifteen years of age;

2° against a natural or legitimate ascendant or the adoptive father or mother;

3° against a person whose particular vulnerability, due to age, sickness or infirmity, or to any physical or
psychological disability or to pregnancy, is apparent or known to the perpetrator;

4° against a judge or prosecutor, a juror, an advocate, a legal professional officer or a public officer, a
member of
the gendarmerie, a civil servant of the national police, customs, the penitentiary administration or against any other
person holding public authority or discharging a public service mission, a fireman (whether professional or
volunteer), the accredited warden of a building or group of buildings or an agent carrying out on behalf of the
tenant the duty of caring for or watching an inhabited building in pursuance of article L. 127.1 of the Code of
Construction and Habitation, in the exercise or on account of his functions or mission, when the capacity of the
victim is known or apparent to the perpetrator;

4°bis against the spouse, the ascendants and direct descendants of the persons mentioned in 4° or against
any other person who habitually resides in their home, because of the duties carried out by these persons;

4°ter against a person employed by a public transport network or any other person carrying out a public
service mission or against a health professional in the exercise of his duties, where the status of the victim is
apparent or known to the perpetrator;

5° against a witness, a victim or civil party, either to prevent him from denouncing the action, filing a
complaint or making a statement before a court, or because of his report, complaint or statement;

6° because of the victim's actual or supposed membership or non-membership of a given ethnic group,
nation, race or religion;

7° because of the sexual orientation of the victim;
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81 The French Penal Code of 1791, Article 221-1 "The wilful causing of the death of ancther person is

murder. It is punished with thirty years' criminal imprisonment”
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82 The French Penal Code of 1791, Article 222-3 "The offence defined in article 222-1 is punished by
twenty years' criminal imprisonment where it is committed:

1° against a minor under fifteen years of age;

2° against a person whose particular vulnerability, due to age, sickness, physical or psychological disability
or to
pregnancy, is apparent or known to the perpetrator;

3° against a natural or legitimate ascendant or the adoptive father or mother;

4° against a judge or prosecutor, a juror, an advocate, a legal professional officer or a public officer, a
member of the gendarmerie, a civil servant of the national police, customs, the penitentiary administration or
against any other person holding public authority or discharging a public service mission, a fireman (whether
professional or volunteer), the accredited warden of a building or group of buildings or an agent carrying out on
behalf of the tenant the duty of caring for or watching an inhabited building in pursuance of article L. 127.1 of the
Code of Construction and Habitation, in the exercise or on account of his functions or mission, when the capacity

of the victim is known or apparent to the perpetrator;
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4°bis against the spouse, the ascendants and direct descendants of the persons mentioned in 4° or against
any other person who habitually resides in their home, because of the duties carried out by these persons;

4°ter against a person employed by a public transport network or any other person carrying out a public
service mission or against a health professional in the exercise of his duties, where the status of the victim is
apparent or known to the perpetrator;

5° against a witness, victim or civil party, either to prevent him from denouncing the action, filing a
complaint or making a statement before a court, or because of such denunciation, complaint or statement;

5°bis because of the victim's actual or supposed membership or non-membership of a given ethnic group,
nation, race or religion;

5°ter because of the sexual orientation of the victim;

6° by the spouse or cohabitee of the victim;

7° by a person holding public authority or discharging a public service mission, in the exercise or at the
occasion of
the exercise of the functions or mission;

8° by two or more acting as perpetrators or accomplices;

9° with premeditation;

10° with the use or threatened use of a weapon"
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'8 The French Penal Code of 1791, Article 222-1 " The subjection of a person to torture or to acts of

barbarity is punished by fifteen years' criminal imprisonment”
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8% The French Penal Code of 1791, Article 222-8 "The offence defined under article 222-7 is punished
by twenty years' criminal imprisonment where it is committed:

1° against a minor under fifteen years of age;

2° against a person whose particular vulnerability, due to age, sickness or infirmity, to a physical or
psychological
disability or to pregnancy, is apparent or known to the perpetrator;

3° against a natural or legitimate ascendant or the adoptive father or mother;

4° against a judge or prosecutor, a juror, an advocate, a legal professional officer or a public officer, a
member of
the gendarmerie, a civil servant of the national police, customs, the penitentiary administration or against any
other person holding public authority or discharging a public service mission, a fireman (whether professional or
volunteer), the accredited warden of a building or group of buildings or an agent carrying out on behalf of the
tenant the duty of caring for or watching an inhabited building in pursuance of article L. 127.1 of the Code of
Construction and Habitation, in the exercise or on account of his functions or mission, when the capacity of the
victim is known or apparent to the perpetrator;

4°bis against the spouse, the ascendants and direct descendants of the persons mentioned in 4° or
against any other person who habitually resides in their home, because of the duties carried out by these

persons;
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4°ter against a person employed by a public transport network or any other person carrying out a
public service mission or against a health professional in the exercise of his duties, where the status of the victim
is apparent or known to the perpetrator;

5° against a witness, victim or civil party, either to prevent him from denouncing the action, filing a
complaint or making a statement before a court, or because of such denunciation, complaint or statement;

5°bis because of the victim's membership or non-membership of a given ethnic group, nation, race or
religion;

5°ter because of the sexual orientation of the victim;

6° by the spouse or cohabitee of the victim;

7° by a person holding public authority or discharging a public service mission in the exercise or at the
occasion of
the exercise of his functions or mission;

8° by two or more acting as perpetrators or accomplices;

9° with premeditation;

10° with the use or threatened use of a weapon"
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18 The French Penal Code of 1791, Article 222-7 "Acts of violence causing an unintended death are

punished by fifteen years' criminal imprisonment”
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18 The French Penal Code of 1791, Article 222-10 "The offence defined under Article 222-9 is punished
by fifteen years' criminal imprisonment where it is committed:

1° against a minor under fifteen years of age;

2° against a person whose particular vulnerability, due to age, sickness or infirmity, to a physical or
psychological
disability or to pregnancy, is apparent or known to the perpetrator;

3° against a natural or legitimate ascendant or the adoptive father or mother;

4° against a judge or prosecutor, a juror, an advocate, a legal professional officer or a public officer, a
member of
the gendarmerie, a civil servant of the national police, customs, the penitentiary administration or against any other
person holding public authority or discharging a public service mission, a fireman (whether professional or
volunteer), the accredited warden of a building or group of buildings or an agent carrying out on behalf of the
tenant the duty of caring for or watching an inhabited building in pursuance of article L. 127.1 of the Code of
Construction and Habitation, in the exercise or on account of his functions or mission, when the status of the victim
is known or apparent to the perpetrator;

4°bis against the spouse, the ascendants and direct descendants of the persons mentioned in 4° or against
any other person who habitually resides in their home, because of the duties carried out by these persons;

4°ter against a person employed by a public transport network or any other person carrying out a public
service mission or against a health professional in the exercise of his duties, where the status of the victim is
apparent or known to the perpetrator;

5° against a witness, victim or civil party, either to prevent him from denouncing the action, filing a
complaint or making a statement before a court, or because of such denunciation, complaint or statement;

5°bis because of the victim's actual or supposed membership or non-membership of a given ethnic group,
nation, race or religion;

5°ter because of the sexual orientation of the victim;

6° by the spouse or cohabitee of the victim;

7° by a person holding public authority or discharging a public service mission, in the exercise or on the
occasion of
the exercise of the functions or mission;

8° by two or more acting as perpetrators or accomplices;
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9° with premeditation;

10° with the use or threatened use of a weapon"
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8" The French Penal Code of 1791, Article 222-9 "Acts of violence causing mutilation or permanent

disability are punished by ten years' imprisonment and a fine of €150,000"
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188 please see the French Penal Code of 1791, Article 222-11 to Article 222-13.
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'8 Singapore Penal Code Chapter 224, Article 204A " Whoever does an act that has a tendency to obstruct,

prevent, pervert or defeat the course of justice
(a) knowing that the act is likely to obstruct, prevent, pervert or defeat the course of justice; or
(b) intending to obstruct, prevent, pervert or defeat the course of justice,
shall be guilty of an offence and shall on conviction be punished with imprisonment for a term which

may extend to 7 years, or with fine, or with both"



141

(2) T UM 2TAVIE AAVI Taldou NI ovNa1enTEUIUNTT

RRRRY

e
)

(%
Y o

Aunseyhenuiauazavsesgnszsinednliiiu 7 U viselnwuiu v3e

[%
Y

1991719 U5U"

APUAAAILNNIN3 204A LT um A ATy s an s e un TN I NS
NFEUIUNTERSTIN Tesmdeansunsnueamalnauvesnetuyananiy lngilesrusenay

[

ANMURA P9
I3
29AUI¥NBUN18UDN
(1) "Jnszsin” Aeuywddenguanelidiininasdulas

(2) "n1505EV" ABNISTAVING N1SAAVING UALUBU K3 8YNane

ﬂi%U?UﬂWiqaﬁiiu

aeaUsznauniegly Ao LauisTIum Lidnseviduaslanseyin
& v o & a D & @ o o a A = o
w3e3iIn1InseyvesnuiuiiLwiliinazilunmstaving nsduds nmsdadeu wienisiang

ﬂi%U’JuﬂWiqaﬁiﬁJ

AUANEARINNINTT 200A nguanglilafinuninguienisnseinlilae

o w

NI AL ANURegILtazdinssuresnsnszyivaeall llvansedfny Wisausland
sgaosigaulilaingnssvinfilawinseinnisnidunstnuing Anvane Sadeu nievane
NsxUIUNsERsTsN ANEnguiluaudeaunsaAuATaIMINUaDANEUBINETUYAAS

16 159991NN15UMI NN TNAMUVBINEIUYARATIUAIE N15NTEINUNT 180819 LABENS

=3

wilsnangruyanaty gaudiarndunistanuing Anvane Sadeu n3aviatenszuiuns
gRisTsuUsENIInts nszvilineuldannsaluinanusdeaals wislvineuliiinaany

e 9e13ks0R Wndunsudsiantfiveane uyanafine uzAavIuNguuNeuad wiian

'
1 =

¥ o = 1 1 [ @ = ! S a 1 Y1 ) A v
088AIBIAUNTTTVUYDYUN ndeldtionnlunnuiin wu n. lavus 2. %QQSLUUWSWUQF"IF"I&WG}@Q

Y

a a a @ 4 14 2 a v 1A Y )
il’]LUﬂﬂ’ﬁ%JI‘lmﬂ’J’] BN V. LUNAINULNA m.%maagﬂﬂaﬁaqmuﬂm EJQI&ILWEJQ‘W@V]Q%LU‘N

ﬂﬁﬁmaﬂiﬂusﬁjﬂ%’ﬂﬂﬂi%U?UﬂWiqaﬁiﬁﬁJ



142

HomnanuRenuaam 20A ifunstvuednuasanuiinegnnineg
’jflmﬁmmwmzmumiqaﬁisuﬁ?uﬁatﬂummﬁm witllaUsyalAnguunelviduasoafiineu
yaralalaniziangas Soilineuyaraelildsuanuduasesvinfiasandu Haily
UszananguingegnasaludAsnganuingiuliauuuneuluming 2048 sddn
youlaanIzn1slvordiaduing uiludesnsvuy anaa vifrevidesimenundulilatinng

seybiduanuiiausneaniulneanizianzas

ludszinusesmsivuamnanssd lusinginlulszananguuneeglad

a

J [y A =< o ' o a & a
n1sfiruawgansITluanyagARsanivinguisnisnssyiiluneiuyaaaliluaanuie

1 v v ! PN o = a I Aa ! a 4 3 IS
U2 U duguiusinglulssmerlsues 1anAnulinaedIns1anevedalusuud

InwAoud1eieusieguds Feludnlunagdesimuadnuas sudumn anssdiufnudn

)191

o w o a | A DY) Na
LYY Qﬂiz%ﬁﬂmuwmgwummauimaLﬁmmmummw 300(a)"" AgAvIsUlMYUIEMSTINAN Y

0 Singapore Penal Code Chapter 224, Artice 204B
"(1) Whoever

(a) gives, confers, or procures, promises or offers to give, confer, or procure or attempts to
procure, any gratification to, upon, or for any person, upon any agreement or understanding that any person who
is aware of any offence (being an offence which any person is legally bound to give information respecting that
offence) will abstain from reporting that offence to the police or any agency charged by law with the duty of
investigating offences;

(b) gives, confers, or procures, promises or offers to give, confer, or procure or attempts to
procure, any gratification to, upon, or for any person, upon any agreement or understanding that any person called
or to be called as a witness in any judicial proceeding will give false testimony or withhold true testimony or abstain
from giving evidence;

(c) attempts by any means to induce a person called or to be called as a witness in any judicial
proceeding to give false testimony or withhold true testimony or abstain from giving evidence; or

(d) asks, receives, or obtains, or agrees or attempts to receive or obtain, any property or benefit
of any kind for himself, or any other person, upon any agreement or understanding that any person will as a witness
in any judicial proceeding give false testimony or withhold true testimony or abstain from giving evidence,
shall be punished with imprisonment for a term which may extend to 7 years, or with fine, or with both.

(2) In this section, “judicial proceeding” means any proceeding in the course of which evidence is or may
be legally taken"
1 Singapore Penal Code Chapter 224, Article 300 "Except in the cases hereinafter excepted culpable
homicide is murder

(a) if the act by which the death is caused is done with the intention of causing death.."
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192 Singapore Penal Code Chapter 224, Article 302 "(1) Whoever commits murder within the meaning of

section 300(a) shall be punished with death"

193 Singapore Penal Code Chapter 224, Article 332 "Whoever voluntarily causes hurt to any person being
a public servant in the discharge of his duty as such public servant, or with intent to prevent or deter that person
or any other public servant from discharging his duty as such public servant, or in consequence of anything done
or attempted to be done by that person in the lawful discharge of his duty as such public servant, shall be punished

with imprisonment for a term which may extend to 7 years, and shall also be liable to fine or to caning, provided

that in exceptional circumstances imprisonment need not be imposed"
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! The Penal Code of Japan, Article 105-2 "A person who, in relation to his/her own criminal case or the
criminal case of another person, forcibly demands without justifiable grounds a meeting with any person or
intimidates any person deemed to have knowledge necessary for investigation or trial of such case, or a relative of
such person, shall be punished by imprisonment with work for not more than 1 year or a fine not more than

200,000 yen"
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%> The Penal Code of Japan, Article 104 "A person who suppresses, damages, counterfeits or alters
evidence relating to a criminal case of another person, or who uses counterfeit or altered evidence, shall be

punished by imprisonment with work for not more than 2 years or a fine of not more than 200,000 yen"
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19 Criminal Justice and Public Order Act 1994, Article 51 (1) "A person who does to another person:

(a) an act which intimidates, and is intended to intimidate, that other person;

(b) knowing or believing that the other person is assisting in the investigation of an offence or is a witness
or potential witness or a juror or potential juror in proceedings for an offence; and

(c) intending thereby to cause the investigation or the course of justice to be obstructed, perverted or
interfere with,

commits an offence. "
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YT Criminal Justice and Public Order Act 1994, Article 51 (2) "A person who does or threatens to do to
another person:

(a) an act which harms, or would harm, and is intended to harm the other person;

(b) knowing or believing that the other person or some other person, has assisted in an investigation into
an offence or has given evidence or particular evidence in proceedings for an offence, or has acted as a juror or
concurred in a particular verdict in proceedings for an offence; and

(c) does or threatens to do the act because of what (within paragraph (b)) he knows or believes.

commits an offence"
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198 Criminal Justice and Public Order Act 1994, Article 51 (3) "A person does an act to ancther person with
the intention of intimidating, or (as the case may be) harming, that other person not only where the act is done in
the presence of that other and directed at him directly but also where the act is done to a third person and is
intended, in the circumstances, to intimidate or (as the case may be) harm the person at whom the act is directed"

199 Article 51 (4) "The harm that may be done or threatened may be financial as well as physical (whether

to the person or person's property) and similarly as respects an intimidatory act which consists of threats"
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20 Article 51 (6) "A person guilty of an offence under this section shall be liable:
(a) on conviction on indictment, to imprisonment for a term not exceeding five years or a fine or both;
(b) on summary conviction, to imprisonment for a term not exceeding six months or a fine not exceeding

the statutory maximum or both"
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21 Restatement (second) of Torts, Article 558 "To create liability for defamation there must be:

(a) a false and defamatory statement concerning another,

(b) an unprivileged publication to a third party;

(o) fault amounting at least to negligence on the part of the publisher [with respect to the act of
publication]; and

(d) either actionability of the statement irrespective of special harm or the existence of special harm
caused by the publication”

%2 Rastatement (second) of Torts, Article 559 "A communication is defamatory if it tends so to harm the

reputation of another as to lower him in the estimation of the community or to deter third persons from associating

or dealing with him"
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2% Robert D. Sack, Sack on Defamation: Libel, Slander, and Related Problems, 4 ed. (New York: Practising

Law Institute, 2010), pp. 2-12.
204 Nolo, "Privileges and Defenses in Defamation Cases," [Online] Accessed: 1 July 2021. Available from:

https://www.nolo.com/legal-encyclopedia/privileges-defenses-defamation-cases.html
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1S e90ndns L6
Restatement (second) of Torts Ch. 25, topic 2, §§ 585-592a°% %Qﬁmufﬂﬁqﬂﬁamﬁ%
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205 Restatement (Second) of Torts, Ch. 25, Topic 2, §§ 585-592A, "Certain classes of persons, by virtue of

their position or status, are absolutely privileged to publish defamatory matter and are not liable even if the
statements are false or defamatory. An absolute privilege is not conditioned on any knowledge or belief as to the
truth of the statements or upon an absence of ill will on the part of the actor. Those absolutely privileged include:
(a) a judge or other officers performing a judicial function if the publication has some relation to the matter before
that person; (b) an attorney, party, witness, or juror, if the defamatory matter communicated has some relation to
a judicial proceeding in which that person participates; (c) legislators in the performance of their legislative functions;
(d) witnesses testifying at or persons providing communication preliminary to a legislative proceeding if the matter
has some relation to the proceeding; (e) certain executive and administrative officers in communications made in
the performance of their official duties; (f) one who is required by law to publish the defamatory matter; and (g)

persons in a statutory confidential relationship”
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LONANTUAZANUANAUVBINGIUYAAR (Immunité des témoins) UiKaH

[ LY a 3

1W019NUI957 41777 999 "SeUnelAtuIun 29 nsngiAu A.A. 1881 Ienelseanti iAoy

el A7}

26 Burke v. Greene, 963 P.2d 1119 (Colo. App. 1998)

27 | oi du 29 juillet 1881 sur la presse, Article 41 "Speeches held in one of the two Chambers as well as
reports or any other documents printed by order of one of the two Chambers shall not give rise to any action.

The report of the public meetings of the two Chambers made in good faith in the newspapers will not
give rise to any action.

No action for defamation, insult or contempt, nor the faithful account made in good faith of the legal

proceedings, nor the speeches made or the writings produced in court.
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However, the judges, seized of the case and ruling on the merits, will be able to pronounce the
suppression of insulting, offensive or defamatory speeches, and condemn whoever it will belong to damages.

Judges may also, in the same cases, issue injunctions to lawyers and ministerial officers, and even suspend
them from their functions.

The duration of this suspension may not exceed two months, and six months in the event of a repeat
offense during the year.

However, defamatory facts unrelated to the cause may give rise to either public action or civil action by
the parties, when these actions have been reserved for them by the courts, and, in any case, to the action. civil

third party"
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%8 Singapore Penal Code Chapter 224, Article 499 "Whoever, by words either spoken or intended to be
read, or by signs, or by visible representations, makes or publishes any imputation concerning any person, intending
to harm, or knowing or having reason to believe that such imputation will harm, the reputation of such person, is
said, except in the cases hereinafter excepted, to defame that person

(1) Imputation of any truth which the public good requires to be made or published
2) Public conduct of public servants
3) Conduct of any person touching any public question

4) Publication of reports of proceedings of courts of justice, etc.

7) Censure passed in good faith by a person having lawful authority over another

)
)
)
)
5) Merits of case decided in a court of justice; or conduct of witnesses and others concerned therein
)
)
8) Accusation preferred in good faith to a duly authorised person
)

(
(
(
(
(6) Merits of a public performance
(
(
(9) Imputation made in good faith by a person for the protection of his interests
(

10) Caution intended for the good of the person to whom it is conveyed or for the public good"



162

a < o LY o a v o
3. N1TUAAIAMUARTILINEINUNIINTEINva L lailludasnsdusie
d151salselevil nsuansenuAniiulaegasaneaiun1snssivesyaralafienanaliiin
AIDINRINAT1T0UE Y3 daN nTaLNTuanyurYatyAnanina1InUTInglunisnseyintiu

gonliifunnuiagruniulszum

4. nTELNI gun1saiuanlagildawmeluaia vianas
andunsusEyueIsgan ¥sanavaIn1saliun1saenad nsnsevinanailiidu
auRaguviuUszam Inefifoulvinsmeunissnunszuaunssiiuailumariens
sffiuntsUssguntonaresnisUssdifiunistanddursd snduauads wu nslda
vosinnmitldnszyhiulaedamelunsiatsanafivesmagfissy doueldsusniiy

ANURANglATRENLIUT

5. M3wdnInNAnTiuNaiugUARNAaldfaduwEq Weanaaiu
= a a o aa Yo o v L I3 =
weuyanaluaf NMsuwansrudnmiulaggasaneiuafnmaladnduluuds liinasduad

A a & A YR & o ‘:4' = 2
WINIDANBDIEYN Mi@LﬂﬁJ’Jﬂ‘U@JﬂjqﬂJ WU Vi@m?LLVlumﬂi’]ﬂﬁIu@ﬂuu‘] NIDANYUSVDN

o A a = a N
Qﬂﬂamﬂm’mﬂi’mﬁluﬂ@ EJ@llellLUUV’]’J’]MN@EWUV‘@JU‘Ui%@J’]W

6. NIUEAIAMAAAMALN BIAUNIINTLINASITUE NIzl
uANIBANgaNSITALHAD N1UERIAUANILLAEEIATIRN ST ALARIBNAREIT T UEY
goulaidunnuiagiunii ulszum 1wu n153nn¥iansalaudeuvesdnUsswus n1s

nn¥iasalnanuvesaluvsedinaniusiaselunaisisae s

7. MsfuliAdgufelnugasndanguunela g uaungnszin

I3 advo

Junsaingeimifigunamiledauliidunadinanasiinainmsvidygymseingrangla
Tigunalifany visil n1simiinisnseyhveadussfeailudiennungase wu funases
o a & a v d' = Ky Y o a o a o @
svilnnlaggasasevinanauaus w3e nsiimmhanuimiigniesremulaggaiaiieliu

d‘ a [ ) v
Li@ﬁWﬂﬁ]ﬂiiﬂa‘LUﬂquﬂxﬂu wunu

8. N13Na1MYAAALAAEIIANIERTA lagn1snseindagdia1una
Junsdindnsgvilananmureanidesfinnuiaase deyanadulafidioiuianiungmune
witlayaratignna i sudealieaiuussinuiina it 1w MsnaImlaggasnityana

dunszyhAuie Baldnsyidenthiininy s



163

9. mMsldanudlslanuigasaiaundewayszlevivaswmuavnse

aa

Jau Lunsalngnsgvhlaldanugdulneasiniiegauszasalunisundemalseleyives
nuleanseru vieUnlewauselomiansnsae 1w 1vessualaudeiuntdnausiuiied
edudliiv wie n.wszwe n. 1Wueuldgaie Wivesiudeuldsueniumiuiingu

piulszummutesniutedl 1Wudy

10. NMIUAUABUAIBLANUIGATN NISUANFBUYARAVIlaiadnyYAAA
wilslifodunmsmiiuvszam InefiteulvinAnfoutivazdosiynyunaisuntesuselev
vosyAmaEnsihimieu viaeundesUsslevivesupraduiiuanaiibnsevilaeuiau

Iody SataUsylevuansIsuy

A a v % a N a 1Y
LllE]W‘r\]’]imrlsUafJﬂL'JUSUQQV’YJ']NNﬂi"IUﬁMUUigmqmmqﬂJN’]miq 499 V]ﬂa’]’ﬂ"]

Prasiunauaud azuliilivsinglesniulaissylitaauinisidnanumenugasn

'
v a a

Tugnugneuyarauy gnszvilifessulagiuniiuussum ureg9lsna deaniiuainuie

1Y

FIUnIuUTZLMAUNING 499 dfidnwaglndifeiuinst 329 wisUszaiangrungengy

yosUszmelng Mdudesnivenuiagiundulszamlagldfinnsanainvdngan

n1seniiuausuRag I und udssumlvunneruuanady Usinglu

[ 1Y

"NEI1VUYATTANT (31MI8LeNANT ANANAN Ware1u1d) (Parliament (Privileges,

Immunities and Powers) Act)" NUtyalAvasntiun1silessesafongmeneuyanailaiin
a v ! v a Y] = =<V Yo Yo A a
AuvIBlinsdentnUsesnssanIvsennznssunis dabmhunldiuneiuyanaiidnaiy

TuaRsaranie



164

o

lunsestnaRsganidundyaanneitesiumsiviendnsuazanuay
AuvaangIuyAnaieIfus oaneunanguUsINglunIng 62 (Exemption from liability
in certain cases) Wazu1%31 172° (Immunity of witness in respect of evidence)

Ly [y

1931 6 WuundgyaMaeiiunsliendnsiaviaunaudnigant dadl

o

nannN1sAGEiunanIsasendnsvetaNgnigannusnglusgsssuygvesUsemalne lag

wa |

11957 6 LR

o

(1) aunBnsganilifeasuialun1saniuaAnIwunamzonIy) N5IUNN N3

Y = = = - A a av v oo i v o
AT n3an1sisenALdsmeUsenisle iesanmgvsedalanladiunusngsieninsgan
wsanarnITun1s lihezdumios susnguuie n1sasud Mslaueln@ “3oNEnaIaINnIg

ALYIFAINAT?

(2) uppalddofuraluNTALINARN LW ITT 8D NTTUNL N1TANTS

- =~ A o A o av v o Yo
wsonsisenAndemeusenisinduiiioanannsnseinlagilansevhasnieldgiunaves
Sganviseuseauan wazegluveulundIuIaveInguIeinuasanTeylavis onuving

Tnaieanlagofusuaiiu

29 parliament (Privileges, Immunities and Powers) Act, Article 6 " (1) No Member shall be liable to any
civil or criminal proceedings, arrest, imprisonment or damages by reason of any matter or thing which he may have
brought before Parliament or a committee by petition, bill, resolution, motion, or otherwise or may have said in
Parliament or in committee.

(2) No person shall be liable to any civil or criminal proceedings, arrest, imprisonment or damages by
reason of any act done under the authority of Parliament or the Speaker and within its or his legal powers or under
any warrant issued by virtue of those powers"

219 parliament (Privileges, Immunities and Powers) Act Article 17 (1) Without prejudice to section 16 and
subject to subsection (3), no person who gives evidence before Parliament or any committee shall be liable to any
civil or criminal proceedings, arrest, imprisonment or damages by reason of anything which he may have said in
such evidence.

(2) Except in proceedings referred to in subsection (3), no statement made by any person in evidence
before Parliament or any committee shall be admissible in evidence against that person in any civil or criminal
proceedings or in any court.

(3) Nothing in subsections (1) and (2) shall prevent or be deemed to prevent the institution or
maintenance of any proceedings against any person for an offence under section 191 of the Penal Code (Cap. 224)

or for any offence under this Act in respect of any evidence given by him before Parliament or any committee”
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21| RB. Law LLP Advocates & Solicitors (2020, April 8), Laws Surrounding Defamation & Slander [Online],
15 January 2021. Available from https://irblaw.com.sg/learning-centre/defamation-slander-act.

"Absolute privilege arises in situations as follows:

(1) Parliamentary proceedings — the Members of Parliament are conferred immunity from both civil and
criminal actions in respect of defamatory statements made in the course of parliamentary proceedings (section 6
of the Parliament (Privileges, Immunities and Powers) Act). Likewise, the reports, papers and journals relating to the
proceedings the publication of which is authorised by Parliament are immune from suit (section 7 of the Parliament
(Privileges, Immunities and Powers) Act).

(2) Judicial proceedings — immunity is conferred on the judges, counsel, witnesses and parties regarding
statements made during judicial proceedings, including proceedings conducted by tribunals and bodies
recognised by law. The fair, accurate and contemporaneous reports of judicial proceedings which are publicly heard
are also absolutely privileged (section 11 of the Defamation Act). This privilege covers any ‘fair and bona fide’
comments on such report.

(3) Executive matters — this generally covers communications made by ministers and civil servants

concerning state affairs"
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412 Garden Society Ltd v Parkinson [1892] 1 QB 431 at 451: ". The authorities establish beyond all question
this: that neither party, witness, counsel, jury, nor judge, can be put to answer civilly or criminally for words spoken
in office; that no action of libel or slander lies, whether against judges, counsel, witnesses, or parties, for words
written or spoken in the course of any proceeding before any Court recognised by law, and this though the words
written or spoken were written or spoken maliciously, without any justification or excuse, and from personal ill-will
and anger against the person defamed. This “absolute privilege” has been conceded on the grounds of public
policy to insure freedom of speech where it is essential that freedom of speech should exist, and with the
knowledge that Courts of justice are presided over by those who from their high character are not likely to abuse
the privilege, and who have the power and ought to have the will to check any abuse of it by those who appear

before them...."
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?® The Penal Code of Japan, Article 230 "(1) A person who defames another by alleging facts in public
shall, regardless of whether such facts are true or false, be punished by imprisonment with or without work for not
more than 3 years or a fine of not more than 500,000 yen.

(2) A person who defames a dead person shall not be punished unless such defamation is based on a
falsehood"

2% The Penal Code of Japan, Article 230-2'(1) When an act prescribed under paragraph (1) of the preceding
Article is found to relate to matters of public interest and to have been conducted solely for the benefit of the
public, the truth or falsity of the alleged facts shall be examined, and punishment shall not be imposed if they are
proven to be true

(2) In application of the preceding paragraph, matters concerning the criminal act of a person who has
not been prosecuted shall be deemed to be matters of public interest.

(3) When the act prescribed under paragraph (1) of the preceding Article is made with regard to matters
concerning a public officer or a candidate for election, punishment shall not be imposed if an inquiry into the truth

or falsity of the alleged facts is made and they are proven to be true"
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213 Spith, E. M., "Reporting the Truth and Setting the Record Straight: An Analysis of U.S. And Japanese

Libel Laws," Michigan Journal of International Law.

26 The Inquiries Act 2005, Article 37 (3), Immunity from suit
"(3) For the purposes of the law of defamation, the same privilege attaches to
(a) any statement made in or for the purposes of proceedings before an inquiry (including the
report and any interim report of the inquiry), and
(b) reports of proceedings before an inquiry,
as would be the case if those proceedings were proceedings before a court in the relevant part of the
United Kingdom"
A7 Marshall Igbal V. Dean Manson Solicitor & Ors: The defence of absolute privilege will usually apply in
respect of allegations of defamatory wording contained in statements made in the course of judicial proceedings

(Mr Mashood Igbal v Dean Manson Solicitors & Ors (No 2) [2013] EWCA Civ 149). The rule of absolute privilege
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provides that no action will be brought against a witness for defamatory statements used with reference to the
subject upon which he is called to give evidence. This privilege however does not extend to statements which
have no reference at all to the subject matter of the proceedings. In this case the High Court held that the witness
statements produced by Dean Manson Solicitors were covered by absolute privilege. Mr Igbal appealed the decision
on the basis that the witness statements had “no reference at all to the proceedings.” and the Court of Appeal
dismissed the appeal. Mr Igbal claimed that the lower court had misapplied the relevant principles when it stated
that the documents in question had “no reference at all to the proceedings.” The Court of Appeal, however,
determined that although the statements in question had only a weak relevance to the subject matter of the
proceeding, this was sufficient to satisfy the test and it could not be said that the documents as a whole had no
reference at all to the subject matter of proceedings.

?1® Seaman v Netherclift (1876 (2CPD53))

219

Carruthers Law, "What Is Absolute Privilege," [Online] Accessed: 15 January 2021. Available from:

https://www.carruthers-law.co.uk/articles/absolute-privilege
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2T Rule 15 of the Federal Rules of Criminal Procedure states, “a party may move that a prospective
witness be deposed in order to preserve testimony for trial. The court may grant the motion because of exceptional

circumstances and in the interest of justice.”
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290 Criminal Procedure Code of the French Repubilic, Article 138

“Judicial supervision may be ordered by the investigating judge or the liberty and custody judge if the
person under judicial examination is liable to incur a misdemeanor imprisonment penalty, or one that is more
severe.

This supervision compels the person to submit himself to one or more of the obligations enumerated
hereafter, according to the investigating judge's decision :

1° not to leave the territorial boundaries fixed by the investigating judge;

2° not to leave his domicile or the residence fixed by the investigating judge except under the conditions
and for the grounds determined by this judge;

3° not to go to certain places or only to go to the places determined by the investigating judge;

4° to notify the investigating judge of any travel beyond the boundaries determined;

5° to appear periodically before the services, authorized associations or authorities appointed by the
investigating judge, who are obliged to observe strict confidentiality in respect of the actions of which the person
under judicial examination is accused;

6° to answer the summons of any authority, association or qualified person appointed by the investigating
judge and to submit himself to, as the case may be, supervision measures concerning his work or trade, or
attendance at lessons of any description as well as any socio-educational measures designed to favour his
reinsertion into society as well as to prevent re-offending;

7° to hand over all identity documents, especially his passport, to the court office or a police station in
exchange for a receipt which acts as a proof of identity;

8° to abstain from driving all or certain types of vehicle and, if necessary, to hand over his driving licence
to the court office in exchange for a receipt. However the investigating judge may decide that the personunder
judicial examination may drive in order to work;

9° to abstain from seeing, meeting and contacting by any means those persons specifically identified by
the investigating judee;

10° to undergo medical examination, treatment or care, or even hospitalization, particularly with the aim
of detoxification;

11° to provide a guarantee, of which the amount and installments (which may be one or more) are
determined by the investigating judge, taking into account the income and outgoings of the person under judicial
examination.

12° not to engage in certain professional or social activities, with the exception of electoral
mandates or union responsibilities, where the offence was committed in the performance of these activities and
where it is feared that a new offence may be committed. Where the activity concerned is that of an advocate, the
investigating judge must refer the case to the bar council, which decides as stated under articles 23 and 24 of law
n°® 71-1130 of 31 December 1971 governing the reform of certain judicial and legal professions. The Bar Council

gives a ruling within fifteen day"
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2 Albert V Sheehan, Criminal Procedure in Scotland and France : A Comparative Study, with Particular

Emphasis on the Role of the Public Prosecutor (Edinburgh: Her Majesty's Stationary Office, 1975), p. 51.
#2 André Vitu and Roger Merle, Traite De Droit Criminel Tome Ii (2004), pp. 830-831.
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2 Anonymous, "Witness Support Programme," [Online] Accessed: 1 July 2021. Available from:

https://www.statecourts.gov.sg/cws/CriminalCase/Documents/Community%20Court_ Witness%20Support%20Progr
amme_2015_03.pdf
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#4 Singapore Criminal Procedure Code, Article 92 (3) "When person must normally be released on bail or
personal bond, or on both...

(3) Despite subsections (1) and (2), where the person is accused of an offence that is not a fine-only
offence, and a court believes, on any ground prescribed in the Criminal Procedure Rules, that the person, if released,
will not surrender to custody, be available for investigations or attend court, the court may order as follows:

(a) if the person is arrested or detained without warrant by a police officer — order the police
officer not to release the person on bail or on personal bond;

(b) if the person appears or is brought before the court — refuse to release the person, whether
on bail, on personal bond, or on bail and on personal bond..."

> Singapore Criminal Procedure Code, Article 293: Record of evidence in absence of accused

(1) If it is proved that an accused has absented himself so that there is no immediate prospect of
arresting him, the court competent to try the accused may, in his absence, examine any witnesses produced on

the prosecution’s behalf and record their depositions.
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(2) These depositions may, on the arrest of the accused, be given in evidence against him at the trial for
the relevant offence, if the deponent is dead or incapable of giving evidence or his attendance cannot be procured
without unreasonable delay, expense or inconvenience.

(3) If it appears that an offence punishable with death or with imprisonment for life has been committed
by some person or persons unknown, a Magistrate’s Court may hold an inquiry and examine any witnesses who
can give evidence concerning the offence.

(4) Any deposition so taken under subsection (3) may be given in evidence against any person who is

subsequently accused of the offence if the deponent is dead or incapable of giving evidence or is outside Singapore"
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27 The Code of Criminal Procedure of Japan, Article 164

(1) A witness may request travel expenses, a daily allowance and accommodation fees; provided
however, that this does not apply when said witness refuses to swear an oath or testify without a justifiable reason.
(2) If a witness has received payment of travel expenses, a daily allowance or accommodation fees in
advance, but does not appear in court or refuses to swear an oath or testify without a justifiable reason, said witness

must return all received expenses”
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