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# # 6380111034 : MAJOR LAWS

KEYWORD: Medical triage, Necessity, Criminal liability of physicians
Warisara Wichianmanee : CRIMINAL LIABILITY OF MEDICAL TRIAGE IN CASE OF
NECESSITY. Advisor: Prof. KANAPHON CHANHOM, Ph.D.

The objectives of this research are to suggest solutions and to amend rules of
criminal law in the event that physicians are required to choose which patients shall receive
treatment to survive. The author aims to study concepts and theories to analyze problems
and its implication in criminal law by comparing laws, concepts and academic opinions from
aboard to contemplate solutions on criminal law or criminal liabilities of physicians regarding

the necessity to treat patients precisely and appropriately.

During the health emergencies, medical personnel are facing tremendous difficulties
to determine which patients should receive treatment to survive. When physicians are required
to save patient’s lives in crisis, but the law does not clearly specify that they are allowed to
do so, they shall be liable under criminal law. Even though the physicians may claim that his
act was conducted necessarily yet it is a claim for impunity. On the other hand, the court may
take such conduct as an unreasonable and disproportionate act. Therefore, the physicians are
not protected as much as they should even the conducts is a direct result from inevitable

external factors.

In addition, this research proposes the exclusion of criminal liability of such act. By
defining that such act is an act of necessity and justifying as an exclusion of criminal liability
only when operate under the condition of emergencies where doing so shall increase the
number of survivors, comply with fairness of patient prioritization by prioritizing patients who
have higher rate of survival and must be performed in accordance with prescribed medical

rules and shall not be committed negligently.
Field of Study: Laws Student's Signature ........cccoeevvevniennes

Academic Year: 2021 Advisor's Signature ........c.ccoceveveercennn.
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emergency that an ordinary person possessing ordinary power of self-control could not reasonably be expected
to act otherwise. In contrast, the Codes in Western Australia and Victoria frame the defence as a justification,
requiring the defendant to have acted reasonably in response to an emergency. The common law in New South
Wales, South Australia and Tasmania appear to recognize both forms of the defence.

8 Medical Protection, "Emergency Law Needed to Protect Doctors at Risk of Legal Challenge When Treating Covid-
19 Patients " [Online] Accessed: 1 November 2021. Available from:
https://www.medicalprotection.org/uk/articles/emergency-law-needed-to-protect-doctors-at-risk-of-legal-
challenge-when-treating-covid-19-patients

? 1. Glenn Cohen, Andrew M. Crespo, and Douglas B. White, "Potential Legal Liability for Withdrawing or
Withholding Ventilators During Covid-19: Assessing the Risks and Identifying Needed Reforms," JAMA 323, 19
(2020).
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(Y o v o & 14
4.1.1 wann1snsEviniieaNInTulagyaudiengung
Uszwadmadnisinuanguunaisesnisnssianuiinmeanudnduiielinumse

duiuanafunsedudumniifioruianssvinlae o unlen)nuie (necessity as

ey

justification) ™ Tiludszanangmuneegiuinsy 54 &

11931 54 “ypravzlidanusuianisorgmnlanseyimeanudnduiiesnw
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nueansegauliiundunsieniienss mnadunsiedulilaiindudlgauiavesny

Ingginszvildenananidedls waglansehaldegreladndiuiundunse

" Finbarr McAuley, "The Theory of Justification and Excuse: Some Italian Lessons," The American Journal of

Comparative Law 35, 2 (1987): 359-360.

8 Codice Penale

Art.54 Non e punibile chi ha commesso il fatto per esservi stato costretto dalla necessita di salvare sé
od altri dal pericolo attuale di un danno grave alla persona, pericolo da lui non volontariamente causato, né
altrimenti evitabile, sempre che il fatto sia proporzionato al pericolo. [A person is not liable for his actions if they
were necessary to save himself or others from imminent danger of serious personal harm, provided he did not

cause the danger, could not otherwise have avoided it and that his actions were proportionate to it.]

Questa disposizione non si applica a chi ha un particolare dovere giuridico di esporsi al pericolo. [This

provision does not apply to someone who has a legal duty to expose himself to the danger]

La disposizione della prima parte di questo articolo si applica anche se lo stato di necessita e
determinato dall’altrui minaccia; ma, in tal caso, del fatto commesso dalla persona minacciata risponde chi 'ha
costretta a commetterlo. [The provision of the first part of this article also applies if the state of necessity was

brought about by the threat of another.]
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8 Art. 7 “Il medico indipendentemente dalla sua abituale attivita non pud mai rifiutarsi di prestare soccorso o
cure d’urgenza e deve tempestivamente attivarsi per assicurare ogni specifica e adeguata assistenza “[The doctor
regardless of his usual activity can never refuse to provide emergency help or treatment and must promptly take
action to ensure any specific and adequate assistance”]

8 Sentenza n. 6804/2000 IV: con questa sentenza & stato condannato un medico, che aveva omesso di prestare

le prime cure sul luogo di un incidente stradale, adducendo la giustificazione di non avere avuto a disposizione
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gli idonei strumenti di soccorso. [Judgment no. 6804/2000 IV: with this sentence a doctor was sentenced, who
had failed to provide the first treatment on the spot of a road accident, citing the justification of not having
available the appropriate rescue tools.]

8 McAuley, F., "The Theory of Justification and Excuse: Some Italian Lessons," The American Journal of

Comparative Law: 363.

8 Codice Penale
Art.62 Attenuano il reato, quando non ne sono elementi costitutivi o circostanze attenuanti speciali,cle
circostanze seguenti [The following circumstances mitigate the offense]:

1. l"avere agito per motivi di particolare valore morale o sociale; [(1) if the defendant acted for

reasons of particular moral and social value]

8 Art.6 2 bis Il giudice, indipendentemente dalle circostanze previste nell’articolo 6 2 , pud prendere in
considerazione altre circostanze diverse, qualora le ritenga tali da giustificare una diminuzione della pena.[*The
judge, independently of the circumstances provided for by Art. 62, can take various other circumstances into

account.”]
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8 CBC Radio, "Covid-19 Forces ltalian Doctors to Make Life-and-Death Choices About Rationing Care," [Online]
Accessed: 13 January 2022. Available from: https://www.cbc.ca/radio/day6/covid-19-in-italy-sports-season-
shutdown-re-reviewing-contagion-comedian-mae-martin-more-1.5495224/covid-19-forces-italian-doctors-to-make-
life-and-death-choices-about-rationing-care-1.5495232

8 Maurizio P Faggioni, Fermin Jests Gonzalez-Melado, and Maria Luisa Di Pietro, "National Health System Cuts and
Triage Decisions During the Covid-19 Pandemic in Italy and Spain: Ethical Implications,” J Med Ethics 47, (2021)
300-307.
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0 SIAARTI, “CLINICAL ETHICS RECOMMENDATIONS FOR THE ALLOCATION OF INTENSIVE CARE TREATMENTS, IN

EXCEPTIONAL, RESOURCE-LIMITED CIRCUMSTANCES,” [Online] Accessed : 30 Dec 2020. Available from:

Gonzalez-Melado FJ, Di Pietro ML, “National health system cuts and triage decisions during the COVID-19
pandemic in Italy and Spain: ethical implications,” J Med Ethics: 303.
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°? German Criminal Code https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html

Section 34 Necessity as justification

Whoever, when faced with a present danger to life, limb, liberty, honor, property or another legal
interest which cannot otherwise be averted, commits an act to avert the danger from themselves or another is
not deemed to act unlawfully if, upon weighing the conflicting interests, in particular the affected legal interests
and the degree of the danger facing them, the protected interest substantially outweighs the one interfered with.

However, this only applies to the extent that the act committed is an adequate means to avert the danger.
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AM, White DB,P.1902.

180 pyplic Safety Section > Title 14 - Emergency Management > Subtitle 3A - Governor's Health Emergency Powers
> § 14-3A-06. Immunity : “A health care provider is immune from civil or criminal liability if the health care
provider acts in good faith and under a catastrophic health emergency proclamation”
https://law.justia.com/codes/maryland/2005/gps/14-3A-06.html
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